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Errata. 


On  l>age  531,  following  the  syllabus  to  the  De  Garmo  case, 
should  appear  the  following : 

Appeal  by  the  defendant,  William  De  Garmo,  Jr.,  from  a 
judgment  of  the  County  Court  of  Livingston  county,  in  favor 
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Court  of  Appeals. 

July,  1901. 

THE  PEOPLE  V.  JOHN  DRAYTON  AND  ARTHUR 

A.  BOWEN. 

(168  N.  y.  10.) 

1.  FoBGEBT — Indictment. 

If  a  paper  set  forth  in  an  indictment  and  of  which  forgery  is  predi- 
cated does  not,  either  upon  its  face  or  by  the  averment  of  extrinsic 
facts,  aflSrmatively  appear  to  be  an  instrument  which,  if  genuine,  would 
be  operative,  the  indictment  is  bad  as  failing  to  state  facts  to  consti- 
tute a  crime. 

2.  Appeal — Ck>DE  Cbim.  Pbo.,  section  510. 

An  appeal  is  given  as  matter  of  right  from  a  judgment  affirming 
or  reversing  a  judgment  for  the  defendant  on  a  demurrer  to  the  in- 
dictment, by  section  519,  Code  Crim.  Pro. 

Appeal  from  an  order  of  the  Appellate  Division  of  tlie  Su- 
preme Court  in  the  Fourtih  Judicial  Department,  made  May  24, 
1899,  which  reversed  a  judgment  of  the  Monroe  County  Court 
sustaining  a  demurrer  to  an  indictmen't  charging  defendants 
with  the  crime  of  forgery  in  the  second  degree  and  overruled 
such  demurrer. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Joel  M.  Marx,  for  appellants. 

Howard  H.  Widener,  for  respondent. 
Vol..  XVI.— 1 
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O'Brien,  J.:  The  defefadante  demurred  to  the  indiotment 
charging  them  with  forgery  on  the  ground  that  it  did  not  state 
facts  sufficient  in  law  to  constitute  that  crime.  The  trial  court 
sustained  the  demurrer,  but  the  decision  was  reversed  at  the 
Appellatle  Division,  and  the  defendants  have  appealed  to  this 
court  from  the  order  of  reversal.  It  is  contended  that  the  in- 
dictment charges  the  crime  of  forgery  in  the  second  degree, 
as  defined  by  section  five  hundred  and  eleven  of  the  Penal 
Code,  in  the  following  terms:  "A  person  is  guilty  of  forgery 
in  the  second  degree  who,  with  intent  to  defraud,  .  .  . 
foi^ges  ...  an  instrument  or  writing,  being  or  purport- 
ing to  be  the  act  of  another,  by  which  a  pecuniary  demand  or 
obligation  is  or  purports  to  be  or  to  have  been  created,  increased, 
discbarged,  or  diminislied,  or  in  any  manner  affected,  or  by 
which  any  rights  or  property  whatever  are  or  purport  to  be  or 
to  have  been  created,  transferred,  conveyed,  discharged,  in- 
creased, or  diminished,  or  in  any  manner  affected." 

The  instrument  or  writing  alleged  to  have  been  forged  by  the 
defendants  is  set  forth  in  full  in  tliis  indictment,  and  it  is 
charged  that  it  purports  to  create  a  pecuniary  demand  and  obli- 
gation,     Tbe  following  is  a  copy  of  the  paper: 

"Advertising  Contract. 
"No.  346.  Rochester,  8  -  6,  1897. 

"To  the  Publishers :  You  are  hereby  authorized  to  insert  our 
advertisement  for  the  Financial  and  Trade  Guide  for  1897-8. 
Edition  to  occupy  the  space  of  one-fourth  page  Adv.  and  3  head- 
ing— for  which  We  agree  to  pay  the  sum  of  ($15.)  Fifteen 
Dollars. 

"Name,    Co-Operative    Foundry    Oo. 
"By  whom  signed,  McCarthy. 

"Address 

"On  publication  of  advertisementb 
"l^ot  subject  to  cancellation. 

"The  publisher  will  not  be  bound  by  any  agreement  not.'  stipu- 
lated therein." 
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It  will  be  seen  that  this  instrumeiiit  is  an  order  by  a  cor- 
poration addressed  to  aome  one  called  "Publishers,"  containing 
an  offer  to  pay  fifteen  dollars  for  advertising.  The  indict- 
ment is  silent  with  respect  to  the  existence  of  any  such  busi- 
ness, project  or  enterprise  as  the  "Financial  and  Trade  Guide," 
and  equally  silent  with  respect  to  the  existence  or  identity  of 
the  publishers.  Whether  sudi  a  book  or  advertising  medium 
is  or  ever  was  published,  or  had  any  existence  as  a  business 
project,  cannot  be  ascertained  from  the  indictment.  No  fact 
is  alleged  tending  to  show  that  any  individual  or  corporation 
was  engaged  in  its  publication,  or  that  the  paper  was  addressed 
to  any  one  upon  whom  it  could  operate  as  a  fraud.  It  is  not 
alleged  that  the  paper  was  ever  delivered  or  sent  to  any  one 
wdtli  intent  to  defraud.  It  is  alleged  that  the  defendants 
forged  it  with  intent  to  injure  and  defraud  the  corporation 
by  whom  it  purportls  to  be  made,  but  on  the  face  of  the  paper 
and  without  the  aid  of  some  extraneous  fact,  not  averred,  it  is 
difficult  to  see  how  it  was  legally  possible  to  accomplish  that 
result 

The  rule  of  pleading  established  in  this  state  in  such  oasee 
is  that  if  the  pa.per  set  forth  in  the  indictment  and  of  which 
the  forgery  is  predicated  does  not,  either  upon  its  face  or  by 
the  averment  of  extrinsic  facts,  affirmatively  appear  to  be  an 
instrument  which,  if  genuine,  would  be  operative,  the  indict- 
ment is  bad  as  failing  to  state  facts  sufficient  to  constitute  a 
crime.  People  v.  Shall,  9  Cowen,  778 ;  People  v.  Sava;]:e, 
6  N.  Y.  Cr.  Rep.  641;  Fadner  v.  People,  33  Hun^  240;  Peo- 
ple V.  Wilson,  6  Johns.  320;  Cunningham  v.  People,  4  Hiin, 
456;  People  v.  Harrison,  8  Barb.  560.  The  question  here 
is  whether  the  paper  on  its  face  creates  or  purports  to  create 
a  pecuniary  demand  or  obligation,  since  there  are  no  extrinsic 
facts  averred  which  would  render  it  operative  for  any  such 
purpoee.  It  purports  to  be  the  act  of  a  corporation,  and 
McCarthy  is  the  corporate  agent  who  is  represented  as  having 
executed  it.  It  is  not  stated  who  McCarthy  is,  or  that  he 
vas  an  officer  of  the  corporation  with  authority,  real  or  appar^ 
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ent,  to  act  for  it,  or  whjether  he  is  a  real  or  fiotStious  person. 
But  the  paper  at  most  was  nothing  but  an  offer  by  a  oorpora- 
tion  to  some  undisclosed  person  or  corporation,  real  or  ficti- 
tious, to  pay  a  certain  sum  of  money  upon  the  randitSon  of 
certain  services.  It  was  not  in  itself  a  contract  or  obligation 
of  any  kind.  It  might  have  been  an  offer  to  make  a  contract^ 
but  it  does  not  appear  that  any  one  accepted  the  offer  or  acted 
upon  it.  Even  if  the  order  was  a  false  paper,  or  a  fabricated 
writing,  yet  since  upon  its  face  it  waa  inoperative  for  any  pur- 
pose and  was  never  accepted,  delivered  to  or  acted  upon  by 
any  one,  it  is  not  such  an  instrument  as  is  described  in  the 
statute  defining  forgery  in  the  second  degree.  This  proposition 
is  sustained  by  the  discussion  in  the  cases  cited  and  by  the 
decisions.  It  is  considered  sufficient  for  all  the  purposes  of 
this  case  to  cite  them,  without  quoting  the  language  employed 
in  the  discussion. 

The  appeal  in  this  case  is  from  an  initerlocutbry  order  in  a 
criminal  case.  It  decidefi  nothing  except  the  sufficiency  of  a 
pleading.  It  is  not  a  final  judgment  or  a  final  order,  and  if 
it  had  been  made  in  a  civil  case  it  would  not  have  been  review- 
able in  this  court  as  matter  of  right  But  the  limitations  of 
the  Code  of  Civil  Prooedmie  upon  appeals  to  this  court  have 
no  application,  since  by  the  express  terms  of  section  five  hun- 
dred and  nineteen  of  the  Code  of  Criminal  Prooedure,  enacted 
since  the  present  Constitution  went  into  effect^  an  appeal  is 
given  as  matter  of  right  from  a  judgment  affirming  or  re\'ers- 
ing  a  judgmentl  for  the  defendant  on  a  demurrer  to  the  indictr 
ment,  and  this  court  has  held  that  appeals  in  such  cases  are 
proper.  People  v.  Willis,  168  N.  Y.  392 ;  People  v.  Klip- 
fel,  160  N.  Y.  371;  People  v.  Kane,  161  K  Y.  380. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
the  judgment  of  the  trial  court  affirmed. 

Bartlett,  Haight,  Vann  and  Werner,  J  J.,  concur;  Par- 
ker, OL  J.,  not  voting;  Gray,  J.,  dissents. 

Order  reversed,  etc 
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Snpreme  Court — Appellate  Diyislon — Fourth  Department. 

July,  1901. 
THE  PEOPLE  V.  C.  WILBUR  MONROE. 

(64  App.  Div.  130.) 

LiAjtcENT — Penal  Code  528 — ^Attobnet  obtainiko  money  bt  false  state- 
ments TO  A  WOMAN,  THAT  SHE  WOULD  BE  CBIMINALLT  PB0SECT7TBD. 

Where  an  attorney  went  to  a  woman  who  had  been  subpodnaed  to 
appear  upon  the  investigation  of  a  man's  death,  but  had  been  privately 
interviewed  by  the  coroner  and  sent  home,  and  by  telling  her  that 
there  was  strong  evidence  against  her  and  that  the  proceedings  were 
started,  etc.,  but  if  she  would  give  him  twenty-five  dollars  he  would 
settle  arrangements  so  she  couldn't  be  locked  up,  it  is  enough  to 
uphold  a  conviction  of  the  attorney  under  section  528  of  the  Penal 
Code. 

Appeal  by  the  defendant,  O.  Wilbur  Monroe,  from  a  judg- 
ment of  tihe  County  Court  of  Monroe  County  in  favor  of  tihe 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Mon- 
Toey  affirming  a  judgment  of  a  police  magistrate  rendered  on  the 
12th  day  of  October,  1900,  convicting  the  defendant  of  the 
crime  of  petit  larceny. 

George  D.  Forsyth,  for  the  appellant 

Robert  Averill,  Assistant  District  Attorney,  for  the  re- 
spondent. 

Spring,  J. :  Based  on  information  upon  oath  of  one  Minnie 
Cansdale,  the  defendant  was  a.rrested  upon  a  warrant  issued  by 
the  police  justice  of  the  city  of  Rochester  charging  him  with  the 
crime  of  petit  larceny  in  "obtaining  by  threats  and  by  false  and 
fraudulent  representation  the  sum  of  twenty  dollars  from 
Minnie  Cansdale,  September  13th,  1900,  at  Rochester,  N.  Y/* 
The  defendant  was  arraigned  and  plead  not  guilty,  and  after  a 
trial  was  convicted  by  the  police  magistrate  and  sentenced  to  the 


Digitized  by  VjOOQIC 


6  NEW   YOHK   CBIMINAL   HEPOBTS^   VOL.   XVI. 

Monroe  county  penitentiary  for  two  years,  whicb  oon\action 
waa  affirmed  by  the  Coiuutly  Court. 

The  only  questions  presented  for  our  consideration  are 
whether  the  facts  contained  in  the  information  and  proved  upon 
the  trial  constitute  the  crime  charged,  and  whiCither  the  convic- 
tion is  justified  by  the  evidenca  A  brief  review  of  the  promi- 
nent facts  is  neoessarj'. 

The  body  of  one  Covell  was  found  in  a  sand  pit  in  the  city  of 
Rochester,  on  the  12th  day  of  September,  1900,  and  near  it  were 
a  woman's  hat,  an  umbrella  and  a  handkerchief.  On  the  preced- 
ing day  Co\'ell,  who  was  a  cartman,  had  beeta  engaged  in  remov- 
ing the  furniture  of  Mrs.  Cansdale  to  a  store  which  she  was 
carrying  on.  The  coroner  at  once  began  an  investigation  to  aft- 
certain  the  cause  of  Oovell's  death,  and  Mra  Cansdale  was  sub- 
poenaed to  appear,  but  was  not  examined  on  the  public  pro- 
ceeding. She  was  inteirviewed  privately  by  the  coroner  and 
that  official  was  satisfied  that  she  was  not  implicated  in  Oovell's 
death,  and  permitited  her  to  return  home.  On  the  following 
day  she  had  a  conversation  relative  to  the  death  of  Covell  with 
Mr.  West,  who  occupied  the  floor  above  her  store,  and  of  whom 
she  had  purchased  the  goods  or  lease  of  the  stora  The  de^ 
fendant  is  an  attomeiy  and  counsellor  at  law  and  West,  who  is 
an  Italian,  had  been  in  the  habit  of  procurLng  clients  for  him. 
West  broaight  the  defendant  to  Mrs.  Cansdale,  and  a  oonversar 
tion  then  oocurred  in  which  the  alleged  representations  were 
made,  which  are  the  foimdation  of  the  charge  against  the  de- 
fendant. 

The  oo-mplainant  was  the  principal  witness  for  the  People. 
She  testified  that  the  defendant  said  he  wanted  to  defend  her ; 
that  when  she  insisted  she  was  not  guilty,  he  replied :  "There  is 
strong  evidence  against  you  and  more  enemies  than  you  know 
of,  because  we  know  all  these  things  .  .  .  Many  is  the 
innocent  one  that  is  locked  up  and  many  is  the  innocent  one  that 
IS  brought  before  the  grand  jury,  and  we  can't  tell  how  this  is 
going  to  turn,  out"   A  further  statement'  that  if  she  would  give 
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him  twenty-five  dollars  "that  he  would  settle  arrangemeats  and 
find  out  these  things  and  I  wouldn't  have  to  be  looked  up.  . 
.  .  He  would  try  to  make  it  all  right;  yes,  that  I  wouldn't 
have  to  go  to  Police  Court  or  anything;  *  *  *  that  I  was 
liable  to  go  because  the  way  things  was,  it  was  so  well  started 
that  theipe  was  not  much  of  any  other  help  for  me."  In  re- 
sponse  to  a  queerttion  asked  by  the  defendant  she  testified :  "You 
said  you  knew  a  great  part  of  it  and  probably  more  than  I  did, 
because  yxwi  were  at  the  court  and  you  heard  those  things." 
Again,  that  he  said  to  her:  "Theire  was  such  strong  evidence 
against  me  that  I  couldn't  help  being  arrested."  That  he  told 
her,  "it  was  already  started"  in  the  Polioe  Court  for  her  ar- 
rest, "because  there  had  been  such  strong  evidence  against 
me." 

Under  the  pressure  of  these  representations  and  to  relieve 
herself  from  tihe  stigma  of  an  arrest  and  confinement  in  jail, 
which  she  believed  was  inevitable  unless  averted  by  the  defend- 
ant, she  paid  him  the  twenty-five  dollars.  If  her  story  is  to  be 
credited  the  defendant  stimulated  her  fears  by  the  st-atement 
tiuait!  proceedings  were  already  under  way  for  her  arrest  He 
was  a  practicing  lawyer  and  assumed  to  possess  inside  informa- 
tion as  to  the  result  of  the  legal  proceedings,  and  that  he  could 
ward  them  off  if  he  was  paid  the  twenty-five  dollars,  but  with- 
out his  intervention  she  was  in  imminenjt  peril  of  punishment, 
as  "there  was  strong  evidence  against  her."  If  the  defendant 
up  to  that  time  had  in  fact  made  any  inquiries  at  all  he  knew 
no  complaint  had  been  lodged  against  her,  and  that  the  coroner 
had  exonerated  her  from  any  suspicion  which  may  have  arisen . 
connecting  her  with  the  death  of  Covell.  The  defendant  and 
West  contradict  Mra  Cansdale.  West  testified  he  talked  the 
matter  over  with  her  and  suggested  that  she  employ  an  attorney 
and  she  requested  him  to  engage  one  for  her,  and  he  accord- 
ingly asked  the  defendant  to  call  upon  her.  Both  of  these 
men  testified  that  the  defendant  said  nothing  to  frighten  her. 
That  she  narrated  to  him  the  facts  connected  with  her  appear- 
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ance  before  the  coixxner,  and  that  the  twenjty-five  dollars  were 
voluD/tiarily  paid  as  a  retainer ;  that  defendant  was  .to  investi- 
gate the  matter  pending  before  the  ooitmer,  and  that  the  ac- 
ceptance of  the  money  simply  created  the  relation  of  attorney 
and  client  between  them.  The  thirtleenryearold  daughter  of 
West  testified  that  on  the  day  before  defendant  called  at  the 
store  of  Mrs.  Cansdale  the  latter  aeked  if  her  father  knew  of 
any  good  lawyer  and  the  little  girl  replied:  "Whien  he  comeB 
home  I  will  tell  him,"  which  she  did.  This  contradictory  tasr 
timony  made  a  qnestion  of  fact  which  the  police  justice  has 
solved  in  favor  of  the  People.  He  had  the  witnesses  before 
him,  doubtless  knew  the  defendant  and  probably  his  chief 
witness,  and  believed  the  version  of  the  tlransaction  given  by 
Mrs.  Cansdale,  and  we  are  not  disposed  to  overturn  his  con- 
clusion on  the  facts. 

The  charge  is  within  the  enlarged  definition  of  larceny  given 
in  section  628  of  the  Penal  Code.  That  is,  that  the  defendant 
"with  tlie  intent  to  deprive  or  defraud"  Mrs,  Cansdale  of  her 
property,  obtained  from  her  possession  "by  color  or  aid  of 
fraudulent  or  false  representation  or  pretense"  the  sum  of 
twenty-five  dollars.  This  constituted  the  crime  at  common  law 
of  obtaining  property  by  false  pretenses,  but  it  has  now  lost 
its  distinctive  character  by  being  included  in  that  of  larceny. 
People  V.  Lawrence,  137  N.  Y.  617,  622 ;  People  v.  Dumar, 
106  id.  602,  608. 

If  Mrs.  Oansdale's  version  is  correct,  as  we  now  assume,  the 
defendant  was  not  giving  expression  to  his  opinion  or  merely 
forecasting  the  probable  outcome  of  the  invesitigation,  but  he 
assumed  to  state  facts  peculiarly  within  his  knowledge  by  reason 
of  his  familiarity  with  legal  proceedings.  He  said  the  criminal 
proceedings  had  been  started;  that  there  was  strong  evidence 
against  her,  and  that  her  only  hope  of  escape  rested  on  his  em- 
ploymeait.  These  were  affirmations  of  facts,  and  operated  to 
excite  her  apprehensions,  and  induced  her  to  pay  money  to  him 


Digitized  by  VjOOQIC 


PEOPLE   V.   BY  AN.  9 

to  obviate  the  disgrace  which  would  pesult  to  herself  and  diil- 
dren  from  her  arrest 

In  this  transaction  the  parties  were  not  on  an  equal  footing. 
The  defendant  was  a  lawyer  seeking  a  client  and  pretending 
to  give  advice  for  her  benefit  and  which  would  shield  her  from  a 
grave  but  unfounded  accusation.  It  was  but  natural  that,  with 
her  fears  excited^  she  would  give  credit  to  his  statements  and 
pay  whatever  he  asked.  To  quote  from  the  opinion  of  Mr. 
Justice  Bakrett,  conoeming  a  like  charge  reported  in  Theras- 
son  V.  People,  20  Hun,  61,  "Every  word  the  attorney  uttered 
carried  with  it  the  weight  attached  to  superior  knowledge  act- 
ing upon  the  responsibility  of  a  sacred  trust  Indeed,  we  are 
not  prepared  to  say  that,  imder  such  circumstances,  what  might 
otherwise  be  treated  as  a  mere  naked  lie,  would  not  amount  to  a 
false  pretence."  The  evidence  is  ample  to  uphold  the  judgment 
of  conviction,  and  the  judgment  of  the  County  Court  affirming 
that  of  the  Special  Sessions  should  be  affirmed. 

AU  oancurred. 

Judgment  and  conviction  affirmed  and  proceedings  remitted 
to  tihe  dork  of  Monroe  county  pursuant  to  section  547  of  the 
Code  of  Crimiujal  Procedure. 


Sapreme  Gonrt — Appellate  DlviRlon — Second  Department. 

July,  1901. 
THE  PEOPLE  V.  CTARENOE  J.  RYAN. 

(63  App.  Div.  429.) 

Sbductioit. 

Where  it  cannot  be  said  that  there  was  no  testimony  which  would 
have  justified  a  finding  from  the  whole  case  that  reliance  of  the  woman 
was  upon  the  conditional  promise  of  the  man  that  if  she  got  in 
trouble  he  would  marry  her,  it  was  error  for  the  trial  judge  to  refuse 
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to  charge  that  "if  the  prosecutrix  submitted  herself  to  the  defendant, 
relying  upon  his  promise  that  if  she  got  in  trouble  as  a  result  of  the 
intercourse,  he  would  marry  her,  the  defendant  is  not  guilty." 

Appeal  by  the  defendant,  Clarence  J.  Ryan,  from  a  judg- 
ment of  tbe  Ck>imty  Court  of  Dutdiess  county  in  favor  of  the 
plaintiff,  rendered  on  the  4th  day  of  March,  1901,  convicting 
the  defendant  of  the  crime  of  seduction  under  promise  of  mar- 
riage, and  also  from  an  order  bearing  the  same  datia,  denying 
the  defendant's  motion  for  a  new  trial  and  in  arrest  of  judg- 
ment and  conviction. 

Frank  B.  Lo\\ti,  for  the  appellant. 

William  R.  Lee,  District  Attorney,  for  the  respondent. 

Jenks,  J. :  The  defendant  appeals  from  a  judgment  of  con- 
viction of  seduction,  and  contends  that  there  was  error  in  the 
refusal  of  the  learned  county  judge  to  charge  this  request:  "If 
the  prosecutrix  submitted  herself  to  the  defendanit,  relying  upon 
his  promise  that  if  she  got  into  trouble  as  a  result  of  the  inter- 
course, he  would  marry  her,  the  defendant  is  not  guilty."  Upon 
the  element  of  promise,  the  learned  judge  had  only  charged: 
"In  order  to  arrive  at  a  verdict  of  guilty,  it  is  neoessaiy  that 
you  find  from  competent  evidence  in  the  case  that  a  valid 
promise  of  marriage  existed,  and  that  under  the  influence,  and 
induced  by  that  promise,  this  yoimg  woman  submitted  tJo  the 
acts  of  illicit  sexual  intercourse  testified  ta" 

The  statute  does  not  punish  the  man  when  the  woman  bar- 
gains for  marriage  only  in  case  there  be  danger  of  some  public 
knowledge  of  the  illicit  intercourse,  or  of  proof  thereof.  There- 
fore, if  the  moving  cause  of  the  woman's  consent  be  a  promise 
of  marriage  conditional  upon  her  pregnancy,  the  defendant 
cannot  be  found  guilty.  People  v.  Van  Alstyne,  144  N.  Y. 
361;  People  v.  Duryea,  30  K  Y.  Supp.  877;  S.  C,  81 
Hun,  390,  approved  in  People  v.  Van  Alstyne,  supra.  If 
a  woman  betrothed  submit  to  iher  lover,  the  absolute  promise 
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implied  in  betrotlial  will  not  warrant  his  conviction  for  se- 
duction if  ahe  yield  in  reliance  on  his  special  promise  that  he 
will  mairy  her  in  case  pregnancy  follow  the  illicit  relation. 
People  V.  Van  Alstyne,  supra.  Though  testimony  was  given 
in  this  case  which  would  have  justified  the  finding  that  the 
woman  and  the  man  were  imder  engagement  of  marriage,  this 
did  not  warrant  the  refusal  of  the  request  if  there  was  testimony 
which  fairly  and  reasonably  would  have  justified  the  finding 
from  the  whole  case  that  the  inducement  was  the  special  and 
conditional  promise. 

The  prosecutrix  testified  that  she  engaged  herself  to  the 
defendant  early  in  June,  1900 ;  that  she  had  intercourse  with 
him  first  at  the  close  of  that  month,  which  was  continued  for 
some  months;  that  she  first  told  him  of  her  condition  in  Septem- 
ber, 1900,  when  she  said  that  she  "was  in  trouble."  On  cross- 
examinatSon  she  testified:  "Q.  Was  this  talk  of  getting  mar- 
ried repeated  on  the  night  that  he  firet  had  connection  with 
you?  A.  Yes,  sir.  Q.  What  did  he  say  then?  A.  He  said 
if  I  got  in  any  trouble  he  could  go  out  and  work  and  take 
care  of  ma  Q.  If  he  got  you  in  trouble  after  connection  he 
would  go  out  to  work  and  take  care  of  you  ?  A.  Yes,  sir.  Q.  And 
did  you  rely  upon  thiat  statementl  in  permitting  him  to  have 
connection  with  you,  that  if  you  got  in  trouble  he  would  marry 
you  and  go  to  work  and  take  care  of  you?  A.  No,  sir,  we 
were  engaged  before  that.  Q.  Did  you  pay  any  attention  to 
what  he  said  that  night  that  he  would  marry  you  and  take 
care  of  you?  A.  Yes,  sir.  Q.  Is  that  the  reason  why  you 
permitted  him  to  have  connection  with  you,  his  promise 
that  if  he  got  you  into  trouble  he  would  take  care  of  yon,  is  that 
what  induced  you  to  let  him  have  connection  with  you  ?  A.  We 
were  engaged  firsts  Q.  Is  that  promise  what  led  him  to  have 
connection  with  you?  A.  Yes,  sir.  .  .  .  The  subse- 
quent time  that  he  bad  connection  he  did  not  renew  that 
promife  that  if  I  got  into  trouble  he  would  marry  me.  Q.  He 
said  that  only  once?   A.  He  said  it  often,  but  not  after  each 
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time.  Q.  And  did  you  rely  upon  that  promise  in  permitting 
him  to  have  ooamectiani  with  you  ?  A.  Yes,  air."  On  redirect 
examination  she  also  testified  that  she  permitted  him  to  have 
intercourse  because  of  the  engagement  in  June. 

I  think  that  it  cannot  be  said  that  there  was  no  testimony 
which  would  have  justified  a  finding  from  the  whole  case  that 
the  reliance  of  the  woman  was  upon  the  conditional  promise, 
and,  therefore,  I  am  of  opinion  that  the  exception  was  well 
taken. 

Armstrong  v.  People,  70  X.  Y.  38,  cited  by  the  learned 
district  attorney,  does  not  touch  the  question  presented  by  this 
appeal,  as  appears  both  by  page  53  of  the  reported  case  and  by 
the  comments  of  Peckhaai^  J.,  in  the  Van  Alstyne  case  (supra, 
p.  364). 

The  judgment  of  conviction  must  be  reversed  for  the  error 
and  a  new  trial  granted. 

All  concurred. 

Judgment  of  conviction  reversed  and  new  trial  ordetred. 


Supreme  Court — Appellate  Diyislon — Second  Department. 

July,  1901. 

THE  PEOPLE  V.  PETEK  AUSTIN. 

(63    App.    Div.    382.) 
1.  Indictment — Murder  or  manslauohter — Lapse  of  five  years  from 

COMMISSION  OF  CRIME — CODE  CrIM.  PrO.,   142. 

Upon  the  trial  of  an  indictment  for  murder  in  the  second  degree, 
after  the  finding  of  a  verdict  of  manslaughter,  defendant's  counsel 
for  the  first  time  moved  that  on  the  indictment,  evidence,  certificate 
of  conviction  and  the  whole  record  of  the  case  that  the  defendant  be 
discharged,  upon  the  ground  that  the  statute  of  limitations  was  a  bar 
to  any  prosecution  for  the  crime  of  manslaughter,  which  motion  was 
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denied.    Held  no  error,  as  the  appellant  having  ▼oluntarily  taken  ad- 
vantage of  the  verdict,  was  not  entitled  to  be  discharged  cm  arrest  of 
verdict  of  judgment  unless  it  appeared  that  there  was  not  sufficient 
evidence  to  convict  him  of  any  crime. 
2.  Same — Statute  of  lim itations. 

The  question  that  the  offense  of  which  accused  had  been  convicted 
was  barred  by  the  statute  of  limitations  was  not  presented  on  a 
moti<m  on  arrest  of  judgment. 

Appeal  by  tibe  defendant,  Peter  Aufitin,  from  a  judgment 
of  the  County  Court  of  Dutchees  county  in  favor  of  the  pkint- 
iffy  rendered  on  the  24th  day  of  December,  1900,  convicting 
him  of  the  crime  of  manslaughter  in  the  aecond  degree,  on  the 
trial  of  an  indictment  for  murder  in  the  second  degree,  and  also 
from  an  order  bearing  dafe  the  24th  day  of  December,  1900, 
denying  the  defendant's  motion  for  his  discharge  and  for  the 
arreet  of  conviction  and  judgment 

The  crime  charged  in  the  indictment  was  committed  in  East 
Fiflhkill,  Dutchees  County,  N.  Y. 

Frank  B.  Lown  (Charles  A.  Hopkins  with  him  on  the 
brief )  9  for  tha  appellant 

William  R.  Lee,  District  Attorney,  for  the  respondent 

Bjrschbebo^  J. :  The  appellant,  in  an  altercation  with  on© 
Charles  Brower,  on  the  2nd  day  of  July,  1886,  killed  him  and 
hid  his  body  in  an  unused  well.  The  crime  was  not  discovered 
until  the  summeor  of  1900,  and  on  September  thirteenth  of  that 
year  the  appellant  was  indicted  for  murder  in  the  second  degrea 
The  cmly  point  presented  on  the  appeal  is  that  as  more  than 
five  years  intervened  between  the  conunission  of  the  crime  and 
the  finding  of  the  indictment,  and  as  by  section  142  of  the 
Code  of  Criminal  Procedure  the  appellant  could  not  be  indicted 
for  manslaughter  after  the  lapse  of  five  years,  he  could  not 
be  lawfully  convicted  for  tlhat  offense  imder  the  indictment  for 
murder,  njotwithstanding  the  provision  of  section  141  to  the 
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effeoti  that  there  is  no  limitation  of  time  within  which  a  proeeou- 
tion  for  murder  must  be  commenced. 

By  section  141  of  the  Code  of  Criminal  Procedure  it  is 
provided  that  "there  is  no  Kmitation  of  time  within  which  a 
prosecution,  for  murder  must  be  oommenoed.  It  may  be  com- 
menced at  any  time  after  the  death  of  the  person  killed."  By 
section  142  it  is  provided  thati  "an  indictment  for  a  felony, 
other  than  murder,  must  be  found  within  five  years  after  it8 
commission,  except  where  a  less  time  is  prescribed  by  statute." 
And.  by  section  444  it  is  provided  that  "upon  an  indictmen/t  for 
a  crime  consisting  of  diiferent  degrees,  the  jury  may  find  the 
defendant  not  guilty  of  tlie  degree  charged  in  the  indictment 
and  guilty  of  any  degree  inferior  thereto,  or  of  an  atitempt  to 
commit  the  crime."  The  appellaat  was  clearly  prosecuted  for 
murder;  he  was  not  indicted  for  manslaughter;  and  the  con- 
viction was  for  an  inferior  degree  of  the  crime  of  homicida 
Strictly  speaking,  and  in  the  phraseology  of  section  444,  the 
appellant  has  been,  found  guilify  of  the  crime  charged  against 
him,  not  in  the  degree  charged,  but  in  an  inferior  degree.  No 
express  provision  of  the  statutory  law  has,  therefore,  been 
violated,  but  as  the  statute  is  to  be  liberally  construed  (People 
V.  Lord,  12  Hun,  282),  a  strong  argimient  is  made  that  within 
the  spirit  of  the  limitation  no  conviction  should  be  allowed  for 
an  inferior  degree  of  an  offense  when  the  time  for  the  prosecu- 
tion of  that  degree  had  expired  when  the  indictment  was  found 
charging  the  main  offense. 

The  authorities  are  not  harmonious.  The  only  case  upon  the 
question  in  this  State  which  has  been  foimd  is  that  of  People 
V.  Dowling,  1  IsT.  Y.  Grim.  Rep.  529.  It  is  a  decision  remd- 
ered  at  the  Albany  Oyer  and  Terminer  in  January,  1884,  under 
the  former  statute  2  R  S.  726,  sec  37,  as  amd.  by  Laws  of 
1873,  chap.  630,  providing  that  an  indictment  for  murder 
might  be  found  at  any  time  after  the  death  of  the  person  killed, 
and  that  other  indictments  must  be  found  within  five  years 
after  the  commission  of  the  offense.     The  court,  held  that  under 
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an  indictment  for  murder  the  defendant  might  be  convioted  of 
manslaughter,  notwithstanding  more  than  five  years  had 
elapsed  between  the  commission  of  the  offense  and  the  finding 
of  the  indictment.  Mr.  Justice  Learned  said  (p.  631)  :  "But 
I  think  I  am  bound  to  take  the  strict  language  of  the  statute, 
and  that  I  have  no  right  to  extend  it  by  implication.  That 
statute  limited  simply  the  time  for  finding  indictments.  Along 
with  that  gtiatute  stood  the  section  last  quoted,  that  upon  an  in- 
dictment for  any  offense  ooneisting  of  different  degrees,  the 
jury  may  find  the  accused  guilty  of  any  degree  of  such  offense 
inferior  to  that  charged,  or  of  an  attempt  to  commit  such  of- 
fensa  I  do  not  tihink  I  have  a  right,  by  construction,  to  inter- 
polate into  tbat  section  27  the  words  'if  such  indictment  be 
foimd  within  the  time  prescribed  for  such  inferior  degree.' 
It  will  be  noticed  that  section  27  also  authorizes  the  finding  the 
accused  guilty  of  an  attempt,  etc,  etc.  There  are  special  pro- 
visions for  punishing  attempte.  2  R  S.  p.  698,  sec.  3. 
Could  the  court  assume  to  say  that  under  this  section  27,  on 
an  indictment  for  murder,  whenever  found,  the  jury  might  not 
oon/viet  of  an  attempt  ?" 

To  the  like  effect  is  C?lark  v.  State  of  Georgia  (12  Ga,  350). 
The  Penal  Code  there  provided  that  an  indictlment  for  an  as- 
sault with  intent  to  murder  stould  be  found  \vithin  four  yeaiB 
next  after  the  commission  of  the  offense,  and  for  an  assault 
and  battery  within  two  years.  The  court  held  tlhat  under  a 
timely  indictment  for  assault  mth  intent  to  murder,  the  de- 
fendant could  be  convicted  of  assault  and  battery,  although  the 
statute  had  run  against  that  charge  at  the  time  of  the  finding 
of  the  indictment.  Wabner^  J.,  said  (p.  352)  :  "In  this  case 
tlhe  indictment  accusing  the  defendant  with,  having  committed 
the  offence  of  an  assault  with  intent  to  murder  was  foimd  and 
filed,  in  the  proper  court,  within  four  years  from  the  time  the 
offence  was  alleged  to  have  been  committed ;  but  the  defendant 
insists  that  inasmuch  as  the  petit  jury,  on  the  traverse  of  the 
bill  of  indictment,  found  him  guilty  of  an  assault  and  battery 
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only,  and  more  than  two  years  having  elapeed  from  the  time 
of  the  oommisBion  of  the  offence  and  the  finding  and  filing 
the  bill  of  indictment,  that  he  is  protected  by  the  statute.  The 
answer  is,  that  the  statute  applies  to  the  indictment  on  whicb. 
the  defendant  was  arraigned  and  tried,  and  not  to  the  minor 
grade  of  offence  for  which  he  might  be  found  guilty  on  the  trial 
for  tjbe  higher  grade  of  crime  for  which  the  grand  jury  ax>- 
cused  him.  The  defendant  was  indicted  for  an  assault  with' 
intent  to  murder ;  was  arraigned  and  tried  on  that  indictment, 
and  had  all  the  righto  and  privileges  incident  to  a  trial  for  thafc 
grade  of  offenca  The  Statute  of  Limitations,  in  our  judg- 
ment, as  provided  by  the  Penal  Code,  applied  to  the  offence  for 
which  the  defendant  was  indicted,  and  not  to  the  minor  offence 
of  afisault  and  battery,  of  which  he  was  found  guilty  on  the 
traverse  of  that  indictmenif 

There  are  many  cases  decided  in  other  states  to  the  contrary. 
Among  them  are  People  v.  Miller,  12  Cal.  291;  People  v. 
Picetti,  124  id.  361;  Riggs  v.  State  of  Mississippi,  30  Miss, 
635 ;  White  v.  State,  4  Tex.  App.  488 ;  People  v.  Burt,  51  Mich. 
199.  See,  also,  Bishop  Stat  Crimes,  3rd  ed.,  sec.  261d.  In 
People  V.  Miller,  supra,  the  reasoning  by  which  the  result  was 
reached  was  admittedly  in  conflict  with  the  decision  in  this 
state  in  People  v.  Van  Santvoord,  9  Cow.  655,  and  the  case^ 
therefore,  need  not  be  regarded  as  authority  here.  In  White 
V.  State,  supra,  the  decision  apparently  rested  upon  the  word- 
ing of  the  statute  of  the  State  of  Texas,  and  was  not  regarded 
by  the  court  as  necessarily  conflicting  with  Clark  v.  State  of 
Georgia^  supra  The  oourt  said  in  reference  to  the  latter  case 
(p.  491)  :  "The  Supreme  Oourt  held  that  the  Statute  of  Limi- 
tations, as  provided  by  the  Penal  Code,  applied  to  the  offenee 
for  which  defendant  was  indicted,  and  not  the  minor  offense 
of  assault  and  batttery,  of  which  he  was  found  guilty  on  the 
traverse  of  that  indictment.  The  court  based  their  decision 
solely  upon  the  35th  section  of  the  fourteenth  division  of  the 
Penal  Code,  which  we  have  given.      The  difference  between 
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that  seotion  of  their  Pemal  Code  and  article  185  of  our  Code 
of  Prooedure  (Paec.  Dig.  art.  2652)  will  be  readily  seen  by 
oomparing  them  together.''  In  Riggs  v.  State  of  Mississippi, 
supra,  the  language  of  the  statute  vras  that  "no  person  shall  be 
prosecuted,  tried  or  punished  for  any  offence,  wilful  murder, 
&C.,  excepted,  unless  the  indictment,  presentment  or  informa- 
ti<Mi  for  the  same  be  found  or  exhibited  within  one  year  after 
the  offence  shall  be  done  or  committed."  The  express  pro- 
vision that  no  one  should  be  punished  for  an  offense  after  the 
period  for  finding  an  indictment  charging  it  Lad  elapsed,  mece^- 
sarily  precluded  a  conviction  t!herefor.  In  People  v.  Burt^ 
supra,  the  defendant  was  indicted  and  convicted  of  murder. 
The  statute  in  Michigan  is  very  similar  to  ours.  On  appeal  the 
Attorney-General  confessed  error  in  the  reception  of  evidenos 
against  the  accused.  The  court  found  that  in  no  view  of  the 
ease  could  the  killing  be  regarded  as  more  than  manslaughter, 
and  discharged  the  defendant  (p.  203)  "inasmuch  as,  if  re- 
spondent had  been  indicted  for  manslaughter,  the  prosecution 
would  have  been  outlawed ;"  and  it  was  thought  tihat  he  should 
not,  therefore,  be  subjected  to  another  trial.  The  precise  point 
now  under  consideration  was  accordingly  decided  only  infer- 
entially,  if  at  all. 

This  brief  reference  to  the  conflicting  decisions  upon  the 
subject  is  made  because,  as  has  been  said,  it  involves  the  only 
point  aj^ed  upon  the  appeal ;  but  we  do  not  feel  called  upon 
to  decide  the  question  in  this  case  inasmuch  as  it  does  not  appeajr 
to  Imve  been  properly  raised  in  the  court  below.  The  evidence 
has  not  been  returned  in  full,  but  only  so  much  of  it  as  the 
parties  have  confiidered  necessary  for  the  purposes  of  the  point 
stated,  together  with  an  agreed  statement  of  facts.  The  point 
oould  only  be  raised  by  proof  upon  the  trial  under  the  plea  of 
not  guilty,  People  v.  Durrin,  2  N.  Y.  Crim  Rep.  328,  and 
oases  cited,  and  by  some  appropriate  motion  or  request  to 
charge.  The  agreed  facts  establish  that  the  appellant  was 
witthin  the  state  and  county  during  the  fourteen  years  of  suc- 
VoL.  XVI— 2 
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oessful  oonoealmeoit  of  his  crime,  so  that  an  indictment  for 
manslaughter  could  have  been  found  and  prxwecuted  within  the 
five  years,  bfut  no  request  was  made  to  the  learned  county  judge 
to  charge  the  jury  tha/t,  thepefone,  a  oonvictian  could  not  be  had 
for  manslaughter.  A  motion  was  made  on  behalf  of  the  ap- 
pellant which  appears  in  the  case  in  this  farm :  "At  the  doee 
of  the  whole  case  and  before  the  judge's  charge,  the  defendant's 
counsel  moved  that  the  prisoner  be  discharged  upon  the 
ground  that  he  oould  not  be  convicted  as  charged,  for  the  reason 
that  owing  to  the  lapse  of  time  he  oould  not  be  convicted  of 
manslaughter."  This  motion  was  denied,  and  very  properly  so. 
The  appellant  was  not  entitled  to  a  discharge  in  any  view. 
The  indictment  contained  but  a  single  charge,  viz.,  that  of 
murder  in  the  second  degree,  and  Conceding  that  the  appellant 
couJd  not  be  convicted  of  manslaughter  owing  to  the  lapse  of 
time,  in  would  not  follow  that  he  could  not  be  convicted  "as 
charged." 

The  case  further  contains  the  following:  "After  the  finding 
of  the  verdict,  the  defendant's  counsel  moved  that  on  the  in- 
dictment, on  the  evidence,  the  certificate  of  conviction,  and  upon 
the  whole  record  of  the  case,  the  defendant  be  discharged  upon 
the  ground  that  the  Statute  of  Limitations  was  a  bar  tb  any 
prosecution  for  the  crime  of  manslaughter. 

"And  upon  the  same  grounds  in  arrest  of  conviction  and  of 
the  judgment  to  be  entered  thereon." 

This  motion  was  properly  denied.  It  is  to  be  observed  that 
nio  objection  was  made  to  the  reception'  of  the  verdict  and  no 
request  made  that  the  jury  be  instlructed  even  then  that  such 
a  verdict  was  improper.  The  appellant  having  voluntarily 
taken  advantage  of  the  verdict^  was  certainly  not  entitled  to  be 
discharged  on  an  arrest  of  judgment  unless  it  appears  that 
there  was  not  sufficient  evidence  to  convict  him  of  any  crime. 
Code  Criminal  Procedure,  section  470.  But  the  question  that 
the  offense  of  which  the  accused  has  been  convicted  is  barred 
by  the  Staithite  of  Limitations,  is  not  presented  on  a  motion 


Digitized  by  VjOOQIC 


P£OPL£  V.  AUSTIN.  19 

in  arrest  of  judgmeaL  By  aecdon  467  of  tbe  Code  of  Criminal 
Procedure  it  is  provided  that  that  motioin  may  be  founded  ofu 
any  of  the  defects  in  the  indictDo^ent  mentioned  in  section  331. 
Section  831  relates  to  but  t\vo  defects:  First  Waot  of  jurisdic- 
tion  in  the  court  over  the  subject  of  the  indictment,  and^ 
second,  that  the  facts  stated  do  not  constitute  a  crime,  and 
these  objections,  it  is  provided,  may  be  taken  at  the  trial,  under 
the  plea  of  not  guilty  and  in  arrest  of  judgment  In  People 
V.  Buddensieck,  103  X.  Y.  487,  it  was  held  that  these  two  ob- 
jections only  are  available  upon  a  motion  in  arrest  of  judg- 
ment If,  however,  on  sudi  motion  all  the  grounds  of  de- 
murrer mentioned  in  section  323  of  the  Code  of  Criminal  Pro- 
cedure are  to  be  deemed  included,  the  result  will  be  the  same. 
People  V.  Menken,  36  Hun,  90-99.  Clearly  the  indictment 
in  this  case  is  not  demurrable.  It  charges  a  crime  committed 
within  the  jurisdiction  and  one  which  is  never  barred  by  time. 

The  judgment  should  be  affirmed. 

All  concurred,  Woodwaiu)  and  Sewell,  JJ.,  however,  ex- 
pressing no  opinion  on  the  point  discussed  by  Jenks,  J. 

Jexks^  J.  (concurring)  :  I  concur  with  Mr.  Justice  Hirsch- 
BEBo  that  the  question  presented  was  not  raised  at  the  trial. 
I  think  that  if  it  had  been  raised  the  judgment  must  be  re- 
versed. 

The  defendant  is  convicted  of  manslaughter  in  the  second 
degree.  Section  142  of  the  Code  of  Criminal  Procedure  forbids 
an  indictment  for  that  felony  for  the  reason  that  five  years  had 
elapsed  since  the  crime  was  committed.  As  this  crime  must 
be  prosecuted  by  indictment  (Id.  section  4)  section  142  is  a  bar 
to  a  trial  for  the  offense.  But  it  is  insisted  that  because  tlie 
defendant  was  convicted  of  manslaughter  on  his  trial  of  his 
indictment  for  murder  in  the  second  degree,  his  conviction  is 
valid  maugre  the  statute.  Necessarily,  this  contention  is 
founded  upon  the  construction  that  the  statute  does  not  prohibitl 
a  conviction  for  manslaughter,  but  simply  an  indictment  (and 
consequently  a  trial)  for  the  specific  crime  of  manslaughter. 
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In  otber  words,  there  caimot  be  direct  aoeusatioii  and  trial  far 
the  crime  because  five  yeairs  have  elapsed,  but  this  flight  of 
time,  wkich  is  deemed  a  proper  limitatiooi  upon  direct  pro- 
ceeding, should  not  be  held  a  bar  provided  the  oooivictiaa  result 
upon  the  trial  of  an  indictment  (an  accusation)  for  murder  in 
the  second  degree.  I  can  see  no  good  reason  for  the  distinction. 
Why  should  the  state  enact  a  statute  of  limitations  upon  direct 
procedure,  and  thereby  afford  immunity  for  a  crime,  and  yet 
permit  punishment  for  the  same  crime  by  the  indireot  pro- 
cedure of  an  accusation  of  a  different  crime?  I  can  see  no 
reason  in  the  public  policy  that  permits  punishment  for  a  crimie 
when  proven  upon  the  trial  of  an  indictment  for  a  different 
crime,  and  yet  prohibits  punishmenrt^  for  that  crime  whan 
soughit  by  a  direct  indictment  therefor.  "The  letter  killeth 
where  the  spirit  giveth  life." 

The  fact  that  manslaughter  is  a  degree  of  homicide  does  not 
change  the  character  of  the  offense,  or  afford  any  reason  that 
it  should  be  punished  that  does  not  obtain  when  we  term  it 
manslaughter.  The  fact  that  a  grand  jury  upon  the  evidence 
presented  deems  that  the  act  oonstituties  murder,  so  as  to  war- 
rant such  accusation,  adds  nothing  to  the  gravity  of  the  act 
which  the  verdict  of  the  petit  jury  determines  as  manslaughter, 
of  which  crime  alone  the  defendant  is  convicted.  Whatever 
the  trial  be,  whether  for  murder  or  for  manslaughter,  the  ver- 
dict decides  that  the  crime  is  manslaughter  and  nothing  more. 
The  crime,  as  I  have  said,  musti  be  tried  by  indictment.  Code 
Criminal  Procedure,  section  4.  Though  the  indictment  found 
was  for  the  commission  of  a  certain  act  under  cdicumstanoes 
which  are  charged  to  constitute  murder  in  the  second  degree, 
yet  as  that  very  act  is  determined  by  the  trial  to  constitute  but 
manslaughter  in  the  second  degree,  I  think  that  the  indictment 
upon  which  the  defendant  was  tried  may  be  regarded  as  an 
indictment  for  the  offense  of  whicli  the  defendant  was  convicted 
to  the  extent  that  it  should  be  held  within  the  purview  of  the 
said  section  142  of  the  Code  of  Criminal  Procedure.     In  other 
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words,  I  think  that  the  fair  interpretatioii  of  the  statute  pro- 
hibits conviction  for  the  felony  of  manslaughter  in  the  second 
degree  in  this  ca^e. 

Statutes  of  limitation  in  the  criminal  law  are  not  subject  to 
the  strict  construction  that  obtains  in  the  civil  law.  Mr. 
Wharton  in  his  work  on  Criminal  Pleading  and  Practice  states 
the  principle  of  construction  as  follows  (section  316)  :  "We 
should  at  first  observe  that  a  mistake  is  sometimes  made  in  ap- 
plying to  statutes  of  limitation  in  criminal  suits  the  construc- 
tion that  has  been  given  to  statutes  of  limitation  in  civil  suits. 
The  two  classes  of  statutes,  however,  are  essentially  differenrti.  In 
civil  suits  the  statute  is  interposed  by  the  legislature  as  an  im- 
partial arbiter  between  two  contending  parties.  In  the  con- 
struction of  the  statute,  therefore,  there  is  no  intendment  to  be 
made  in  favor  of  either  party.  Neither  grants  the  right  to  the 
other ;  there  is,  therefore,  no  grantor  against  whom  the  ordinary 
presumptions  of  construction  are  to  be  made.  But  it  is  other- 
wise when  a  statute  of  limitation  is  granted  by  the  stata  Here 
the  state  is  the  grantor,  surrendering  by  act  of  grace  its  right 
to  prosecute,  and  declaring  the  offence  to  be  no  longer  the  subject 
of  prosecution.  The  statute  is  not  a  statute  of  process,  to  be 
scantily  and  grudgingly  applied,  but  an  amnesty  declaring  that 
after  a  certain  time  oblivion  shall  be  casti  over  the  offence;  that 
the  offender  shall  be  at  liberty  to  return  to  his  country  and 
resume  his  immunities  as  a  citSzeni;  and  that  from  henceforth 
he  may  cease  to  preserve  the  proofs  of  his  innocence,  for  the 
proofs  of  his  guilt  are  blotted  out.  Hence  it  is  that  statutes  of 
limitation  are  to  be  liberally  construed  in  favor  of  the  defend- 
ant, not  only  because  such  liberality  of  construction  belongs 
to  all  acts  of  amnesy  and  grace,  but  because  tlie  very  existence 
of  the  statute  is  a  recognition  and  notification  by  the  legislature 
of  the  fact  that  time,  while  it  gradually  wears  out  proofis  of 
innocence,  has  assigned  to  it  fixed  and  positive  periods  in  which 
it  destroys  proofs  of  guilt.  Independently  of  these  views  it 
must  be  remembered  that  delay  in  instituting  prosecutions  is 
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not  only  prodiustive  of  expense  to  the  state,  but  of  peril  to  public 
justice  in  the  atitenua-tion  and  distortion,  even  by  mere  natural 
lapee  of  memory,  of  testimony.  It  is  the  policy  of  the  law 
that  proeeciitions  should  be  prompt,  and  that  staitutes  enforcing 
such  promptitude  should  be  vigorously  maintained.  They  are 
not  m€a:^ly  acts  of  grace,  but  checks  imposed  by  the  State  upon 
itself  to  exact  vigilant  activity  f  roan  its  subalterns,  and  to  secure 
for  criminal  trials  the  best  evidence  that  can  be  obtained." 
See,  too.  People  v.  Lord,  12  Hun,  282. 

Mr.  Bishop,  in  his  work  on  Statutory  Crimes  (3d  ed.,  section 
261d),  says:  ^'Theire  are  decisions  not  requiring  special  oon- 
aideration,  as  to  what  offenses  are  within  the  varying  terms  of 
our  limi'tiation&  statutes.  Now — Offenses  within  one  another. 
— In  those  cases  in  whdi  a  conviction  for  a  minor  offense  may 
be  had  on  an  indictment  for  a  major,  the  same  as  in  any  other, 
the  particular  one  for  which  the  verdict  is  found  must  not  be 
.  barred  by  the  statuta"  People  v.  Picetti,  124  Cal.  361 ;  Kiggs 
V.  State  of  Mississippi,  30  Miss.  636 ;  White  v.  State,  4  Teoc. 
App.  488,  citing  State  v.  Freeman,  17  La.  Amu  69 ;  Turley  v. 
State,  3  Heisk.  11;  Nelson  v.  State  of  Florida,  17  Fla.  195; 
Commonwealth  v.  Ruffner,  28  Penn*  St  259. 

I  think  liiat  as  upon  any  construction  of  this  statute  it  is  at 
least  a  bar  to  trial,  conviction  and  punishment  upon  an  indict- 
ment for  the  specific  felony,  in  that  it  prohibits  indictiment^ 
whidi  is  the  sole  procedure  authorized  (Code  Criminal  Pro- 
cedure, section  4),  the  fact  that  in  any  of  the  oases  cited  the 
statute  considered  prohibited  punishment  does  noti  affect  the 
force  of  its  authority  upon  the  general  principle.  I  think  that 
the  decision  of  the  Oyer  and  Terminer  in  People  v.  Dowling, 
1  N".  Y.  Orim.  Rep.  630,  should  not  be  followed.  The  learned 
justice  who  wrote,  after  stating  that  the  position  taken  by  the 
prisoners^  counsel  "may  seem  to  be  within  the  equity  of  the 
statute,"  thought  that  be  was  bound  to  follow  the  strict  lan- 
guage thereof.  He  pointed  out  that  with  the  statute  stood  the 
other  statute  that  upon  an  indictment  for  any  offense  consist- 
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ing  of  diffareDib  degrees,  the  jury  may  find  the  accused  guilty 
of  any  such  offence  inferior  to.  that  diarged.  But  even  so,  both 
statutes  oould  stand  and  be  effective,  for  where  five  years  had 
not  intervened  the  ooniDiiseion>  of  the  crime  and  the  indictmeait^ 
then  the  latter  statute  might  still  apply — its  applicataon  is  but 
limited.  Clark  v.  State  of  Georgia,  12  Ga.  350,  mentioned  in 
the  opinion  of  Mr.  Justice  Hirschbesg^  and  also  cited  as  au- 
thority in  People  v.  Dowling,  supra,  is  chacterized  by  Mr. 
Wharton  (Crim.  PL  &  Pr.,  note  to  section  323)  as  "  a  remark- 
able case,"  which  I  take  to  be  an  expression  of  doubt  of  the 
soundness  of  the  doctrine,  inasmuch  ad  the  facts  are  common- 
place. 

Judgment  of  conviction  affirmed. 


Supreme  Court— Special  Term — New  York. 

July,  1901. 

THE  PEOPLE  EX  REL.  JOHN  F.  McINTYRE  v.  BIRD 

S.  COLER 

(35   Misc.   454.) 

Counsel — ^District  attobney  in  New  Yobk  city  may  employ. 

The  former  statute  applicable  to  the  County  of  New  York  as  to  the 
employment  of  counsel  by  district  attorney  is  unaffected  by  the  present 
County  Law,  and  where  the  presiding  judge  taxes  the  value  of  such 
legal  services,  his  decision  cannot  be  questioned  collaterally  and  pay- 
ment thereof  by  the  comptroller  may  be  compelled  by  mandamus. 

Motion  for  peremptory  mandamus. 

Joim  F.  Mclntyre,  relator,  in  person. 

Eu^?ene  A.  Philbip.,  District  Attorney,  for  respondent. 
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McAdam,  J. :  The  relator,  an  attxxniiey  and  counselor  at  law, 
was  duly  retained  by  the  district  attorney  of  New  York  county 
to  take  the  principal  part  as  prosecutor  in  the  second  trial  of 
Dr.  Samuel  J.  Kennedy  for  mjuirder  in  the  first!  degree.  It 
was  an  important  prosecution,  and  the  relator,  having  acted 
in  the  same  capacity  on  the  first  trial,  was  familiar  with  the 
faots,  and,  therefore,  deemed  peculiarly  qualified  for  the  work. 
The  authorization  was  made  under  an  act  of  the  l^islature, 
and  whether  that  statute  be  section  2,  chapter  733  of  the  Laws 
of  1872  (vol.  2,  p.  1753)  or  section  2,  chapter  323  of  the  Laws 
of  1874  (p.  387)  is  of  no  consequenoa  In  substance,  each  of 
said  provisions  declares  that  the  ddstriotl  attorney  for  any 
county,  in  which  an  important  criminal  case  is  to  be  tried,  may, 
with  the  approval  of  the  county  judge,  filed  in  the  county 
clerk's  office,  employ  counsel  to  assist  him  in  such  trial,  the 
cost  and  expense  thereof  to  be  certified  by  the  judge  presiding 
at  such  trial,  to  be  a  charge  on  the  county  in  which  the  indict- 
mant  was  found,  to  be  assessed,  levied  and  collected  by  the 
board  of  supervisors  of  such  county  at  its  next  annual  assess- 
ment, levy  and  collection  of  county  taxes  afto*  the  performance 
of  such  services,  and  thereupon  to  be  paid  over  to  the  party  en- 
titled to  the  sama  The  services  connnenoed  January  2,  1901, 
and  terminated  February  25  following,  and  for  such  services 
the  relator  duly  presented  a  bill  for  $7,500,  which  was  sub- 
mitted for  certification!  to  Mr.  Justice  Fursman^  who  presided 
at  the  trial,  and  he  reduced  the  amount  to  $5,000,  at  which 
sum  he  certified  the  bill.  On  presentation  of  the  certification 
to  the  comptroller,  he  declined  to  pay  the  bill,  his  contention 
being  that  the  charge  was  excessive.  The  relator,  therefore, 
applies  for  a  mandamus  to  compel  payment  of  the  snm  cer- 
tified. It  seems  to  be  objected  that  the  act  relied  on  was  re- 
pealed by  the  County  Law  (L.  1892,  eh.  686).  But  section  1 
of  the  last-named  statute  expressly  provdes  that  it  shall  nob 
apply  to  the  County  of  "New  York.  So  that  the  former  statute 
applicable  to  the  County  of  New  York  in  the  respect  named 
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ifi  unaflFected  by  the  preeemt  County  Law.  The  object  of  the 
act  relied  upon  by  the  nuoving  party  was  to  enable  the  pre- 
siding justice,  the  person  beet  qualified  to  determine  the  value 
of  legal  services  rendered  before  him,  tb  tax  the  same;  and, 
in  People  ex  rel.  Allison  v.  Board  of  Education,  26  App.  Div. 
208,  where  a  justice  of  the  Supreme  Court  Lad  acted  under  a 
similaiT  statute,  the  oourt  held  that  his  oondusions  would  not 
be  questioned  collaterally,  and  that  payment  of  the  bills  allowed 
by  him  was  properly  compelled  by  mandamus.  To  hold  other- 
wise would  deteiinine  that  this  court  at  Special  Term  might 
review  the  adjudications  of  a  coordinate  branch  of  the  oourt 
having  exclusive  jurisdiction  in  the  premises.  If  the  district 
attorney  was  dissatisfied  with  the  amount  fixed  by  Mr.  Justice 
FuRSMAN,  he  should  have  appealed  from  the  order  granting 
such  sura ;  not  having  done  so,  he  is  concluded  by  the  certifi- 
cate. The  relator  is,  therefore,  entitled  to  the  peremptory  writ, 
with  costa 

Writ  grantled  with  costa 


Supreme  Court— Appellate   Division — First    Department. 

July  9,   1901. 

THE  PEOPLE  V.  CHARLES  MALONE. 

(106  St.  Rep.  224.) 

Begging — Penal  Code,  section  292. 

Defendant's  son  was  arrested  for  begging  and  the  magistrate  directed 
his  parents  to  restrain  him  from  begging.  Subsequently  he  was  ar- 
rested for  a  like  offense.  Defendant  testified  that  he  had  punished 
him  and  directed  him  not  to  repeat  the  offense ;  that  he  went  to  school 
on  the  morning  he  was  arrested,  and  there  was  no  evidence  that  he  had 
ever  begged  on  any  other  occasion.  Held,  that  the  evidence  was  in- 
sufficient to  sustain  a  conviction  under  Penal  Code,  section  292. 
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Ap^peal  from  judgment  of  Court  of  Special  Sessione  of  City 
of  New  York,  convictiiig  Charles  Malone  of  crime  of  allowing 
his  child  to  beg  in  the  streets. 

Bela  D.  Eisler,  for  appellant. 

C.  E.  Le  Barbier,  for  respondent 

Ingraham,  J. :  The  defendant  was  convicted  of  a  violation 
of  section  292  of  the  Penal  Oo3e,  which  provides  that  "a  person 
.  .  .  who  having  the  care,  custody  or  control  of  such  a 
child  [one  apparently  under  the  age  of  sixteen  years]  as  parent, 
relative,  guardian,  employer  or  otherwise  .  .  .  who  ne- 
glects or  refuses  to  restrain  such  child  ...  in  begging  or 
reoei^ang  or  soliciting  alms  in  any  maimer  or  under  any  pre- 
tense," is  guilty  of  a  misdemeanor.  The  only  evidence  to  sus- 
tain this  conviction  is  that  on  January  21,  1901,  the  defend- 
ant's son  was  arrested  for  begging,  he  having  been  seen  by  an 
officer  ouitiside  of  Huyler's  candy  store,  in  West  Forty-second 
street;  that  when  the  boy  was  arraigned  before  the  magistrate 
his  parents  appeared,  and  were  directed  by  the  magistrate  to 
restrain  the  boy  from  begging;  that  subsequently,  and  on  Feb- 
ruary 11,  1901,  an  agent  for  the  Society  for  the  Prevention  of 
Cruelty  to  Children  saw  the  boy  outside  of  Huyler's  candy  store, 
West  Forty-second  street,  holding  out  his  hands  to  customers 
entering  and  lea^nng  the  store,  begging;  that  he  saw  one  man 
with  two  women  hand  him  something,  and  he  then  went  and 
arrested  the  boy.  Upon  this  evidence  the  agent  for  the  Society 
for  the  Prevention  of  Cruelty  to  Children  presented  an  informa- 
tion to  the  Court  of  Special  Sessions,  and  upon  this  informaition 
the  defendant  ^vas  arrested  and  oomdcted.  The  defendant  testi- 
fied that  the  boy  was  punished  for  the  first  offense,  and  directed 
not  tx>  repeat  it;  that  he  went  to  school  on  the  morning  of  the 
day  upon  which  he  was  arrested  the  second  time ;  and  there  is 
no  evidence  that  he  had  ever  begged  on  any  other  occasion.  I 
do  not  think  that  this  evidence  is  sufficdenit  to  sustain  a  convio- 
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tion*  The  defendant  had  notice  that  the  boy  had  been  arrested 
for  begging  in  the  streets,  and  he  punished  him  for  that  offense. 
He  certainly  was  not  bound  to  anticipate  that  the  boy  would  di^ 
obey  his  instructions  not  tb  repeat  the  offense.  The  offense 
charged  against  the  defendant  is  that  he  failed  to  restrain  his 
am  from  begging  in  the  streets  Such  a  failure  of  restraint 
would  apply  to  every  parent  who  allows  his  son  to  go  into  the 
street  unattended,  if  the  contention  of  the  people  in  this  case 
is  sustained.  A  parent  is  not  guilty  of  an  offense  because  his 
9031  begs,  but  because  he  fails  to  restrain  him  from  begging.  We 
do  not  think  it  could  have  been  the  intention  of  the  Legislature 
to  hold  a  parent  guilty  of  a  crime  by  reason  of  a  failure  to  con- 
fine a  child  or  send  a  child  to  a  penal  institution  who  has  once 
been  caught  begging  in  the  street  To  establish  the  crime  the 
people  miust  prove  that  the  defendant  neglected  or  refused  to 
restrain  the  child  in  begging  or  receiving  or  soliciting  alms. 
Such  neglect  or  refusal  is  not  proved  by  a  mere  statement  that  a 
diild  was  once  found  begging  in  the  street,  of  which  the  de- 
fendant had  notice,  and  subsequently  repeated  the  offense.  There 
must  be  evidence  that  the  parenti  neglected  or  refused  to  use  the 
OTdiniary  and  proper  means  to  restrain  him  from  begging. 
There  was  no  evidence  of  sudi  neglect  or  refusal  in  this  case. 
The  judgment  appealed  from  should  be  reversed.    All  concur. 
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Snprenie  Court— Appellate   Division — First   Department. 

July  9,  1901. 

THE  PEOPLE  EX  EEL.  COMS.  PUB.  OHAE.  v.  MORRIS 

BENSON. 

Appeal— KJODE  Cbim.  Pro.,  section  750 — Failube  to  bbtubn  evidengb. 

Where  the  affidavit  of  appeal  from  magistrate  for  erroneous  decision 
of  law  or  fact  on  trial  shows  that  the  error  was  as  to  sufficiency  of 
evidence,  defendant  is  entitled  to  a  reversal  where  the  magistrate  fails 
to  return  the  evidence. 

Appeal  by  defendajili  from  order  of  Court  of  General  Ses- 
sions, New  York  county,  affirming  oonvictiom  of  defendant  as 
disorderly  person  and  ordering  him  to  pay  three  dollars  per 
week  for  the  support  of  his  wife  and  children.  Defendant  ap- 
peals. 

Rudolph  Marks,  for  appellant. 

Adrian  T.  Kieman,  for  respondent. 

Ingraham^  J. :  The  appellant  was  arrested  under  a  warrant 
of  a  magistrate,  upon  an  affidavit  of  his  wife  alleging  that  he 
had  abandoned  her  without  adequate  support,  and  upon  a  hear- 
ing the  magistrate  found  the  appellant  guilty,  and  required  him 
to  pay  for  the  support  of  his  wife  and  children  the  sum  of  three 
dollars  per  week  for  the  period  of  one  year.  In  pursuance  of 
this  order,  the  appellant  gave  a  bond  as  required  by  the  8ta.tute. 
This  bond  was  executed  on  the  15th  of  March,  1900.  On  the 
21st  of  March,  1900,  the  appellaiit  presented  an  affidavit  setting 
forth  his  arrest  and  conviction,  and  alleging  that  the  order  of 
the  magistrate  was  erroneous  in  various  particulars.  The  seo- 
ond  allegation  of  error  was  "that  the  charge  of  the  abandonment 
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against  me  waa  not  proven ;"  and  the  sixth,  ^'tharf^  the  decision 
is  against  the  law  and  weight  of  evidence."  The  magiattrate 
made  a  retum  in  which  he  failed  to  retmm  the  evidence  taken 
before  him,  and  it  seems  to  have  been  conceded  by  counsel  that 
the  evidence  taken  before  the  magistrate  was  not  rediiced  to 
\\'Titing  and  preserved  by  hinL 

To  secure  the  allowance  of  an  appeal  from  the  d^rmination 
of  a  city  magistrate,  the  defendant,  or  some  one  on  his  behalf,  . 
must  within  60  days  after  the  judgmemt,  or  within  60  days  after 
the  commitment,  where  the  appeal  is  from  the  latter,  make  an 
affidavit  shovring  the  allied  errors  in  the  proceeding  or  conr 
viction  or  commitment  complained  of,  and  must  within  that 
time  present  it  to  a  justice  of  the  Supreme  Court  in  the  city 
and  county  of  New  York,  or  to  the  recorder  or  judge  authorized 
to  hold  a  Court  of  General  Sessions  in  that  city,  and  apply 
thereon  for  the  allowance  of  the  appeal  (Code  Cr.  Proc  sec 
751)  ;  and  it  has  been  held  that  the  error  to  be  relied  upon  on 
appeal  must  be  specified  in  the  affidavit  upon  which  the  appeal 
was  allowed,  or  it  will  not  be  considered  in  the  appellate  court 
(People  V.  McGann,  43  Hun,  67).  Here,  as  the  assignment 
of  error  in  the  affidavit  was  that  the  charge  of  abandonmemit  was 
not  proven,  and  that  the  decision  was  against  the  law  and  the 
weight  of  evidence,  the  question  on  appeal  would  be  whether 
the  judgment  or  order  of  the  magistrate  was  sustiained  by  the 
evidence  taken  before  him,  and  this  required  the  magistrate  to 
return  to  the  court  the  evidence.  Where  the  error  pointed  out 
in  the  affidavit  is  as  to  a  question  of  fact,  and  the  magistrate 
in  consequence  of  his  neglect  to  taike  down  the  evidence  has 
failed  to  return  it,  so  that  the  appellate  court  can  determine 
whether  or  not  the  charge  was  proven,  it  is  the  duty  of  the  court 
to  seb  aside  the  conviction,  and  order  a  new  ttrial.  People  v. 
Giles,  12  App.  Div.  495 ;  Id.  162  N".  T.  136.  In  this  case  the 
Court  of  Appeals  held  that  the  errors  relied  upon  must  be 
pointed  out  ip,  the  affidavit  upon  which  the  appeal  is  allowed ; 
that,  under  section  750  of  the  Code  of  Criminal  Procedure,  an 
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appeal  may  be  allowed  for  an  erroneous  deoiaion  or  determinar 
tion  of  law  or  fact  upon  the  trial ;  and  when  the  error  relied 
upon,  pointed  out  in  the  affidavit  upon  which  the  appeal  is 
allowed,  is  the  determination  of  a  question  of  fact,  the  magis- 
trate must  return  the  evidence,  so  that  the  appellate  oofurt  can 
determine  whether  or  not  the  question  of  fact  was  correctly  de- 
cided by  the  magistrate. 

Here  one  of  the  errors  assigned  in  the  affidavit  being  an 
erroneous  determination  of  the  question  of  fact,  it  was  the 
duty  of  the  magistrate  to  return  the  evidence,  and  his  failure  to 
do  so  would  require  a  reversal  of  the  order  if  the  appellant  is 
justified  in  raising  that  question  on  this  appeal.  Upon  the  re- 
turn, however,  it  appears  that  before  this  affidavit  was  pre- 
sented to  the  recorder  of  the  city  of  Xew  York,  and  leave  to  ap- 
peal granted,  the  defendant  had  given  the  bond  required  by  the 
magistrate^  By  section  861  of  the  Oode  of  Criminal  Prooedure, 
which  is  by  section  1456  of  the  Consolidation  Act  made  to  apply 
to  the  enforcement  of  an  order  made  in  this  prooeeding,  it  is 
provided : 

"A  person  deeming  himself  aggrieved  by  the  order  of  two 
magistrates,  made  pursuant  to  the  last  chapter,  may  appeal 
therefrom  to  tihe  next  term  of  the  County  Court  of  the  county ; 
except  that  a  person  who  has  executed  an  undertaking  to  obey  an 
order  of  filiation,  and  indemnify  the  public,  as  provided  in  sec- 
tion eight  himdred  and  fifty-one,  cannot  appeal  from  any  other 
part  of  the  order  mentioned  in  section  eight  hundred  and  fifty, 
than  that  which  fixes  the  weekly  or  other  allowance  to  be  pmid." 

By  section  850  it  is  provided  that  upon  the  hearing  the 
magistrate  must  determine  who  is  the  father  of  the  bastard,  and 
must  proceed  to  discharge  the  defendant  if  he  is  not!  the  father, 
and  to  require  him  to  pay  a  sum,  weekly  or  othen\^i9e,  if  he  is 
the  father,  for  the  support  of  the  bastard.  There  were  two 
questions  to  be  determined, — one  as  to  whether  the  defendant 
was  the  father  of  the  bastard,  and,  if  so,  the  sum  which  he  must 
pay  for  its  supports     By  section  861  of  the  Code  of  Criminal 
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Procedure,  where  the  defeiidarLt  had  given  an  imdertaMng  U> 
obey  the  order,  he  oould  only  appeal  from  that  part  of  the 
order  which  fixed  the  weekly  or  other  allowanoe  to  be  paid ;  and 
it  is  claimed  by  the  respondeiit  that  no  appeal  would  lie  where 
a  bond  had  beem  given  from  that  part  of  the  order  convicting 
the  defendant  of  being  the  father  of  the  bastard.  By  seotiion 
1455  of  the  Consolidation  Act,  continued  in  force  by  section 
1610  of  the  Charter  of  the  city  of  Xew  York,  "every  person  who 
shall  threaten  to  abandon,  or  who  shall  have  actually  abandoned 
his  family,  wife  or  child,  in  the  city  of  New  York,  without 
adequate  support,  or  in  danger  of  becoming  a  burden  upon  the 
public,  or  who  may  neglect  to  provide,  according  to  his  meana, 
for  his  family,  or  any  member  of  said  family,  is  hereby  de- 
clared a  disorderly  person ;"  and  by  section  1456  of  the  Oonsoli- 
datdon  Act  (diapter  410,  Laws  1882)  it  is  provided  that,  "in 
ease  of  the  conviction  of  any  such  person  as  a  disorderly  person, 
the  magistrate  convicting  shall  make  an  order  specifying  a  cer- 
tain sum  to  be  paid  to  the  commissioners  of  charities  and  correc- 
tion of  said  city,  weekly,  for  and  towards  the  support  of  the 
family  of  said  defendant" 

Here  the  magistrate  has  first  to  determine  whether  the  de- 
fendant is  a  disorderly  person,  within  the  meaning  of  section 
1455  of  the  act,  and  then  to  make  an  order  for  the  payment  of  a 
sum,  to  be  fixed,  for  the  support  of  the  wife  or  family  of  the 
defendant;  and  by  section  861  of  the  Code  of  Criminal  Pro- 
cedure, where  the  defendant  has  executed  an  undertaking  to 
obey  the  order,  he  cannot  appeal  from  any  other  part  of  the  or- 
der mentioned  in  section  850  than  that  which  fixes  the  family 
or  other  allowance.  If,  under  these  provisions,  the  defendant, 
having  given  the  bond  or  undertaking  required  by  the  magis^- 
trate  for  the  payment  of  three  dollars  weekly  for  the  support  of 
his  wife,  oould  not  appeal  from  any  part  of  the  order  of  the 
magistrate  except  the  order  fixing  the  amount  to  be  paid,  no 
appeal  would  lie  from  his  conviction  as  a  disorderly  person  by 
the  magistrate. 
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The  defendant,  however,  by  his  fifth  aflfiignmeat  of  error, 
alleges  "that  the  order  and  eoimnitmienit  herein  is  in/valid  and 
void  in  that  it  does  not  provide  for  the  aJtemative  of  giving  se- 
curity aB  required  by  sec.  686  of  the  Greater  New  York  charter, 
and  in  that  it  is  ordered  that  bond  be  in  the  sum  of  one  hundred 
and  fifty-six  ($166)  dollars,  and  pay  three  dollars  per  week  for 
the  support  of  wife  and  children."  Here  is  a  direct  afisignment 
of  error  in  that  part  of  the  order  which  fixes  the  weekly  allow- 
ance to  be  paid  by  the  defendant,  and  he  is  therefore  entitled  to 
have  the  action  of  the  magistrate  fixing  the  sum  of  three  dollaiB 
per  week  reviewed  by  the  Court  of  General  Seeoione.  By  section 
689  of  the  Charter  of  the  City  of  New  York  (chapter  378,  Laws 
1897),  an  appeal  is  allowed  from  a  conviction  before  a  city 
magistrate  to  the  Court  of  Gteneral  Sessions,  and  it  is  provided 
that  said  appeal  shall  be  conducted  under  and  in  accordance 
with  the  provisions  of  the  Code  of  Criminal  Procedure  of  the 
State  of  New  York,  except  that  the  notice  required  to  be  served 
upon  the  district  atitomey  upon  such  appeal  shall  be  served 
upon  the  commissioner  for  the  borough  in  which  the  conviction 
from  which  such  appeal  is  taken  was  had.  To  determine  upon 
appeal  the  propriety  of  the  order  fixing  the  amount  of  three 
dollars  weekly,  the  evidence  before  the  magistrate  waa  essential, 
and,  as  the  magistrate  has  not.  returned  such  testimony,  the 
conviction  cannot  stand.  By  section  764  of  the  Code  of  Orimi- 
nal  Procedure,  it  is  provided  that  after  hearing  the  appeal  the 
court  must  give  judgment  which  the  court  below  should  have 
rendered,  or  "may,  according  to  the  justice  of  the  case,  affirm 
or  reverse  the  judgment,  in  whole  or  in  part,  as  to  all  or  any 
of  the  defendants,"  or  may  order  a  new  trial,  or  may  modify 
the  sentence.  As  we  have  not  the  e^nidence  before  the  magis- 
trate, it  is  impossible  upon  this  appeal  either  to  affirm  or  modify 
the  judgment  We  are  constrained,  therefore,  to  reverse  the 
judgment,  and  order  a  new  trial  before  the  magistrate. 

The  order  appealed  from  should  theref oi^  be  reversed,  and  a 
new  trial  ordered  before  the  magistrate,  and,  under  section  689 
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of  the  Charter  of  the  City  of  Kew  York,  this  reversal  muflt 
be  with  $30  oosts  and  disbursements  to  the  defendant  All 
concur. 


Court  of  General  Sessions— New  York  County. 

August,  1901. 

THE  PEOPLE  V.  JOHN  D.  HERLIHY. 

(35  Misc.  711.) 

1.  Indictment  of  police  captain  for  failing  to  suppress  house  of  ill- 

fame. 

A  captain  of  police  is  clothed  with  ample  powers  and  discretion 
for  the  detection  and  suppression  of  crime  and  the  arrest  of  offenders 
in  his  precinct.  He  is  required  to  give  the  same  degree  of  attention 
and  diligence  to  the  performance  of  his  duties  as  an  ordinarily  prudent 
man  bestows  on  his  own  concerns,  and  if  he  willfully  omits  or  neglects 
to  do  that  which  by  law  he  ought  to  have  done,  he  commits  a  crime. 

2.  Same — Charging  more  than  one  crime. 

An  indictment  which  charges  that  defendant  omitted  to  perform 
a  duty,  by  failing  to  inspect  109  houses  of  ill-fame  in  his  district, 
specifying  them  by  street  and  number,  charges  but  one  crime. 

3.  Code  Crim.  Pro.,  section  275. 

Pleading  **a  house  of  ill-fame"  has  a  sufficiently  legally  defined 
meaning.    It  is  not  necessary  to  plead  the  particular  acts  of  lewdness. 

4.  Same. 

But  there  should  be  sufficient  particularity  as  to  each  house  by  a 
distinct,  separate  allegation  as  to  time,  place  and  description,  as 
would,  under  the  general  issue,  warrant  the  introduction  of  testimony 
as  to  the  character  and  the  acts  committed  therein,  and  an  indictment 
against  a  police  captain  for  neglect  of  duty  which  groups  109  houses 
of  ill -fame,  by  street  and  niunber,  in  one  designation,  covering  a  period 
of  fourteen  months,  is  demurrable  as  not  containing  a  plain  and  con- 
cise statement  of  the  act  constituting  the  crime  charged. 

Demurrer  to  indictment  charging  defendant  with  neglect  of 
duty. 

Vol.  XVI— 3 
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Abraham  I.  Elkus  and  Carlisle  J.  Gleaeon,  for  demitrrer. 
Eugene  A.  Philbin,  District  Attorney,  oppoeed. 

GoFF^  K. :  The  indictment  accuses  the  defendant  of  th^  crime 
of  "wilfully  omitting  tb  perform  a  duty  enjoined  upon  him  by 
law."  In  substance  iti  states  the  act  constituting  the  crime  to  be 
that  the  defendant  was  a  captain  of  police  in  command  of  the 
Twelfth  Precinct  of  the  city  of  New  York ;  that  he  was  charged 
by  law  with  the  duty  of  observing  and  inspecting  houses  of  ill 
fame,  repressing  all  unlawful  and  disorderly  conduct  and  prac- 
tices therein,  enforcing  the  law  and  preventing  violations  there- 
of;  that  from  the  22nd  day  of  September,  1899,  to  the  18th  day 
of  November,  1900,  there  were  continuously,  openly  and  notor- 
iously kept  and  maintained  in  the  precinct,  while  he  was  in 
oommand,  one  hundred  and  nine  houses  of  ill  fame,  described  by 
street  and  number,  where  unlawful  and  disorderly  practices 
were  committed,  and  where  common  prostitutes  and  disorderly 
persons  resorted  and  resided,  and  that  he  continuously  and 
willfully  neglected  to  perform  the  duty  enjoined  upon  him,  by 
law,  to  use  and  exercise  all  proper  and  effective  means  to  repress 
and  prevent  the  keeping  and  maintenance  of  those  houses,  but 
on  the  contrary  permitted  them  to  exist  and  continue  withouH 
any  interference  or  endeavor  on  his  part  to  enforce  the  law. 

To  this  indictment  the  defendant  interposes  a  demurrer  on 
the  grounds: 

First  That  the  facts  stated  do  not  constitnte  a  crime. 

Second.  That  more  than  one  crime  is  charged  in  the  indict- 
ment, and 

Third.  That  it  does  not  contain  a  plain  and  concise  statement 
of  the  act  constituting  the  crime.    Code  Grim.  Pro.,  seq.  323. 

These  grounds  will  be  considered  in  their  order: 

First  That  the  facts  stated  do  not  constitute  a  crime. 

By  his  demurrer  the  defendant  admits  all  the  facts  that  are 
well  pleaded.    What  are  the  facts  alleged?     (1)  That  he  was 
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captain  of  police:  (  2  )  that  the  law  enjoined  upon  him  the  diitv 
of  caiefollv  inspecting  all  houaeB  of  ill-fame  and  houses  where 
ocmmoD  prostitutes  resort  or  reside;  to  repress  and  restrain  all 
unlawful  or  disc»rderly  practices  therein,  and  to  enforce  and 
prevent  all  violations  of  law ;  f,3)  that  during  a  cartain  period  of 
time  and  while  he  was  in  command  of  the  Twelfth  Precinct 
there  were  10l<  houses  vf  ill-fame  therein  kept  and  maintained 
openly  and  notoriously,  and  (4 J  that  he  willfully  neglected  his 
duty  by  permitting  such  violations  of  law  to  OMitinue,  and  by 
omitting  to  take  proper  and  effective  means  for  their  repression 
and  prevention. 

All  of  these  facts  are  susceptible  of  proof,  either  by  legal  pre- 
sumption or  tesdnumj  of  witnesses.  Can  it  be  seriously  con- 
tended that  a  captain  of  pcdice  is  not  a  public  officer,  or  that  he 
is  not  in  duty  bound  to  enforce  the  law,  or  that  the  maintenance 
of  a  house  of  ill-fame  is  not  a  violation  of  law,  or  that  if  houses 
of  ill-fame  are  notoriously  maintained  in  his  precinct  it  is  not 
his  duty  to  suppress  them,  or  that  if  he  willfully  neglects  to 
suppress  them  he  is  not  guilty  of  a  neglect  of  duty,  or  that  for 
such  n^lect  of  duty  he  is  not  amenable  to  the  law  }  If  these 
propositions  can  be  successfully  maintained  there  is  an  end  to 
the  prosecution,  and,  indeed,  there  is  an  end  to  all  re^jwusibility 
of  the  policeman  as  a  public  officer.  But  such  is  not  the  law, 
for  of  necessity  to  the  very  existence  of  (»'ganized  society  a  pub- 
lic officer  is  bound  to  a  strict  performance  of  and  responsibility 
for  the  duties  which  devolve  upon  him.  It  is  a  rule  of  general 
application  that  every  willful  disobedience  of  law  enjoining  the 
performance  of  official  duties  and  every  willful  neglect  of  such 
duties  is  a  crime,  and  neither  corruption  nor  injurious  result 
need  be  proved  as  an  essential  of  the  crime.  Both  the  oonmion 
law  and  the  statute  declare  this  rule  to  be  the  law. 

In  Crottther's  case,  1  Cro.  Eliz.  654,  it  was  held  that  an  in- 
ddctment  would  lie  against  a  constable  by  reason  of  his  failure 
"to  raise  hue  and  cry"  at  night  immediately  upon  receiving  no- 
tice of  a  burglary  just  committed.     So  it  was  held  during  the 
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reign  of  Queen  Anne  that  "if  a  man  be  made  an  officer  by  act  of 
Parliament  and  misbehave  in  his  office  he  is  indictable  for  it  at 
common  law,  and  any  public  officer  is  indictable  for  misbe- 
havior in  his  office."  Anon.,  6  Mod.  R.  96. 

"Every  culpable  n^leot  of  duty  enjoined  on  a  public  officer, 
either  by  common  law  or  by  stiatute,  is  a  crime."  1  Ruas.  Or. 
(6th  ed.)  419 ;  Roscoe  Cr.  Ev.  752 ;  1  Bish.  Or.  Law,  sec  913 ; 
2  McClain  Cr.  Law,  sec.  909. 

"A  man  who  undertakes  a  public  office  is  bound  to  know  the 
law,  and  to  possess  himself  diligently  of  all  the  facts  necessary 
to  enable  him  in  a  given  case  to  act  prudently  and  rightly.  If 
he  do  not,  and  tliirough  misfake  of  law  or  of  fact  be  guilty  of 
negligence,  he  commits  a  penal  offense.  This  seems  hard  law, 
but  it  is  essential  for  the  safety  of  the  State."  Whart.  Or.  Law, 
sec  1582. 

Some  instances  where  public  officers  have  been  held  crimi- 
nally liable  for  failure  to  perform  or  neglect  a  duty  will  sei've 
to  illustrate  tihe  principle  enunciated  in  the  text.  For  failure 
of  oommissioners  of  excise  to  pass  upon  a  complaint  for  the  re- 
vocation of  a  license  (People  v.  Meakim,  133  X.  Y.  214) ;  for 
willful  disregard  of  duty  in  gi-anting  or  refusing  lioenfles 
(People  v.  Norton,  7  Barb.  477) ;  for  failure  of  an  overseer  of 
the  poor  to  make  proper  provision  for  paupers  in  hie  charge 
(State  V.  West,  14  Lea,  40,  and  see,  also,  Cowley  v.  People,  83 
N.  Y.  464)  ;  for  a  failure  of  a  mayor  to  notify  a  county  attar- 
ney  of  the  existence  of  certain  liquor  salooos  of  which  he  had 
cognizance  (State  v.  Gluck,  49  Kan.  533)  ;  for  the  neglect  of  a 
sheriff  in  permitting  a  jail  to  become  so  filthy  as  to  endanger 
the  health  and  lives  of  the  prisoners  (McBride  v.  Cominon- 
wealth,  4  Bush.  [Ky.]  331) ;  for  failure  of  a  magistrate  to  take 
proper  measures  for  the  suppression  of  a  riot  (K^.  v.  Neale, 
9  Car.  &  P.  431;  Res.  Pub.  v.  Montgomery,  1  Yeates  [Penn.], 
419)  ;  for  neglect  of  a  constable  to  detain  a  street-walker  placed 
in  his  custody  during  the  night  (Rex  v.  Bootie,  2  Bur.  864), 
and  for  not  arresting  a  prisoner  on  a  magistrate's  warrant 
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(Eeg.  V.  JotLDfion,  11  Mod.  62) ;  for  failure  of  a  town  marslial 
to  piroeecate  a  crinije  conumtted  in  his  presence  (Shiaw  v.  City 
of  Maoon,  21  Ga.  280)  ;  for  failure  of  a  game  warden  to  arrest 
whem  lie  had  knowledge  of  a  violation  of  law  (State  v.  Darling, 
89  Maine,  400)  ;  for  failure  of  a  chief  of  police  to  intierfere  with 
a  mob  (Hopewell  v.  State,  1899,  22  Ind.  App.  489) ;  for  the 
neglect  of  a  governor  of  the  East  India  Company  to  take  proper 
measures  for  the  mobilization  of  troops  and  the  furnishing  of 
supplies  (King  v.  Holland,  6  T.  R.,  D.  &  E.  607). 

A  case  in  the  Appellate  Division  of  the  Supreme  Ckmrt  con- 
tains a  very  forcible  and  significant  judicial  expression  of  the 
law  as  to  the  duty  of  a  captain  of  police.  Captain  Eakins  was 
dismissed  from  the  force  by  the  oomimisflioners  on  a  charge  of 
neglect  of  duty  in  failing  to  suppre6s  houses  of  ill-fame  in  his 
precinct.  On  re\' iew  by  certiorari  the  court  said :  "The  first  step 
on  the  parti  of  the  prosecution  was  to  prove  the  existence  of  a 
number  of  houses  of  prostitution  and  assignation  within  the 
Fifteenth  Precinct.  .  .  .  And  it  must  be  assumed  in  the 
further  consideration  of  this  case  that  the  commissioners  found 
that  the  houses  were  disorderly.  This  fact  being  found,  it  was 
still  necessary,  in  order  to  cliarge  the  relator  with  neglect  of 
duty,  that  it  should  appear  either  that  he  had  knowledge  of  the 
existence  of  crime  in  his  precinct  and  failed  to  make  reasonable 
effort  to  prevent  it,  or  that,  if  he  did  not  have  such  knowledge^ 
with  reasonable  diligence  he  could  have  obtained  evidence  of 
criminal  conduct,  and  failed  to  do  so."  People  ex  rel.  Eakine  v. 
Roosevelt,  16  App.  Div.  364. 

In  Weiss  v.  Herlihy,  23  App.  Div.  608,  the  court  say :  "It  is 
the  duty  ...  of  a  captain  of  i>olice,  to  prevent  all  viola- 
tions of  law  in  his  precinct,*  and  restrain  them  so  far  as  possible, 
and,  if  he  is  unable  to  prevent  such  violations  of  la-w,  to  arrest 
the  offenders  and,  if  possible,  bring  them  to  punishment.  .  .  . 
It  is  made  his  duty  not  only  i\o  arrest  offenders,  but  for  the  pur- 
pose of  preventing  the  crime,  to  observe  carefully  and  inspect 
this  place  at  all  times  of  the  day  and  night    ...    So  long  ae 
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tbe  duty  of  preventing  crime  is  imposed  upon  the  oaptain  of 
police,  he  certainly  must  be  vested  with  a  biroBxi  disoretiaDi  as  to 
the  strictness  of  the  inspection.  It  is  his  duty  to  make  it  so 
strict  that  the  violations  of  law  cannot  take  place." 

By  section  322  of  the  Penal  Ckxle  the  keeping  of  a  house  of 
ill-fame  is  declared  to  be  a  misdemeanor.  Section  315  of  tiie 
Greater  New  York  Charter  says:  "It  is  hereby  made  the  duty 
of  the  police  department  and  force,  at  all  times  of  the  day  and 
night,  and  the  members  of  such  force  are  hereby  thereunto 
empowered  to  .  .  .  carefully  observe  and.  inspect  all 
.  .  .  houses  of  ill-fame  or  proetitution,  and  houses  where 
common  prostitutes  resort  ox  reside;  .  .  .  and  to  repress 
and  restrain  all  unlawful  and  disorderly  conduct  or  practices 
therein ;  enforce  and  prevent  tihe  violation,  of  all  laws  .  .  . 
and  to  arrest  all  persons  guilty  of  violating  any  law  .  .  . 
for  the  suppression  or  punishment  of  crimes." 

Section  117  of  the  Penal  Code  declares  that  "A  public  offi- 
cer, or  person  holding  a  public  trust  or  employment,  upon 
whom  any  duty  is  enjoined  by  law,  who  willfully  neglects  to 
perform  the  duty,  is  guilty  of  %  misdemeanor."  Section  154 
declares  that  ^^Where  any  duty  is  or  shall  be  enjoined  by  law 
upon  any  public  officer,  or  upon  any  person  holding  a  public 
trust  or  employment,  every  wiUful  omission  Do  perform  suchl 
duty  ...  is  punishable  as  a  misdemeanor."  The  two  seo- 
tions  are  similar  in  language  except  that  in  one  (117)  the 
phrase  "willfully  neglects  to  perform  the  duty"  is  used,  while 
the  other  (164)  reads  "willful  omission  to  perform  such  duty." 
These  expressions  are  reciprocally  equivalent  and  expressive  of 
the  legislative  intent. 

In  construing  the  Code  or  an  indictment  thereunder  the  term 
"neglect"  imports  a  want  to  such  attention  or  the  probable  con- 
sequence of  the  act  or  omission  as  a  prudent  man  ordinarily  be- 
stows in  acting  in  his  own  concerns.    Code  Crim.  Pro.,  sec  713. 

It  is  urged  that  a  willful  neglect  of  duty  is  a  delinquency,  that 
for  such  delinquency  the  defendant  is  responsible  only  for  a  vio- 
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latioDt  of  the  rules  of  the  polioe  department^  and  that  he  is  re- 
lieved from  criminal  liability  by  the  exception  contained  in 
section  164,  which  reads:  "Where  no  special  provision  shall 
have  been  made  for  the  pimishmienit  of  such  delinquency."  The 
words  "special  provision,"  as  used  here,  mean  special  provision 
of  law,  and  there  are  no  other  special  provisions  of  law  declaring 
a  willful  neglect  of  duty  a  crime  and  prescribing  for  its  puniahr 
ment  than  are  contained  in  sections  117  and  154. 

Section  250  of  the  Greater  New  York  Charter  confers  upon 
the  polioe  board  the  poT\^r  Do  prescribe  rules  and  regulations  for 
the  government  and  discipline  of  the  polioe  force.  Section  272 
vests  in  the  board  a  discretion  that  on.  a  conviction  of  a  member 
of  the  force  of  any  legal  offense  or  neglect  of  duty  or  violation 
of  rules  or  conduct  unbecoming  an  officer,  he  may  be  punished 
by  fine  or  dismissal. 

The  specification  of  "neglect  of  dutly"  in  this  section  is  not  a 
special  provision  of  law  providing  for  its  punishment  as  a  crime. 
A  neglect  of  duty  may  be  an  absence  from  post  or  roll-call  or 
failure  to  properly  patrol.  Each  of  these  acts  of  omission  may 
be  a  delinquency,  but  it  is  not  a  crime.  If  a  policeman  oom^ 
mats  a  burglary  on  his  post,  is  he  to  be  protected  from  the  oon- 
sequences  of  his  crime  because  he  is  liable  to  punishment  by  the 
departmen(t  for  conduct  unbecoming  an  officer?  Neglect  of 
official  duty  may  be  a  violation  of  the  rules  of  the  department, 
but  it  is  also  a  crime  against  the  people,  and  cannot  be  prose- 
cuted or  pui]ished  as  such  by  the  police  department,  but  only  by 
the  people. 

In  King  v.  Bembridge,  3  Doug.  327,  it  was  contended,  in  a 
oriminial  action  against  an  accountant  in  the  public  service  for 
failure  to  disclose  misappropriations,  that  the  negligence  com- 
plained of  constituted  at  most  a  civil  wrong.  Lord  Mansfield, 
in  his  opinion,  says:  "The  law  does  not  consist  of  particular 
cases,  but  of  general  principles  which  are  illustrated  and  ex- 
plained by  these  cases.  Here  there  are  two  principles  applica- 
ble, first,  that  a  man  accepting  an  office  of  trust  concerning  the 
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public,  especially  if  atteiuied  with  profit,  is  answerable  crimi- 
nally tio  the  King  for  misbehavior  in  offioei.  .  .  .  Seoond. 
Where  there  is  a  breach  of  trust,  fraud  or  imposition  in  a  matter 
eoaceming  the  public,  though  as  between  individuals  it  would 
only  be  actionable,  yet  as  betw^een  the  King  and  the  subject  it  ifl 
indictable.  That  such  should  be  the  rule  is  essential  to  the  ex- 
istence of  the  country." 

In  State  v.  West,  supra,  a  oommissionjer  of  the  poor  was  in- 
dicted, for  failure  to  provide  for  certain  paupers.  It  was  urged 
thtat  section  1958  of  the  Code  provided  the  only  punishment  for 
the  offense,  which  was  removal  from  office,  and  it  was  held  that 
the  power  of  removal  was  but  an  incident  of  the  power  of  ap- 
pointment. 

^Neither  law  nor  reason  existb  which  excepts  a  police  officer 
from  the  responsibility  which  attaches  to  every  person  in  the 
public  service.  Knowledge  of  the  duties  of  the  office  and  dili- 
gence in  their  performance  are  conditions  imposed  when  the 
office  and  its  emoluments  are  accepted.  A  captain  of  police  is 
clothed  with  ample  powers  and  discretion  for  the  detection,  and 
suppression  of  crime  and  the  arrest  of  offenders  in  his  precinct. 
He  is  required  to  give  the  same  degree  of  attention  and  diligence 
to  the  performance  of  his  duties  as  an  ordinarily  prudent  man 
bestows  on  his  own  concerns,  and  if  he  willfully  omits  or  ne- 
glects to  do  that  which  by  law  he  ought  to  have  done,  he  com- 
mits a  crime. 

Second.  That  more  than  one  crim;e  is  charged  in  the  indict- 
ment 

Sections  278  and  279  of  the  Criminal  Code,  read  together, 
prescribe  that  "The  indictment  must  charge  but  one  crime  and 
in  one  form"  except!  that  it  may  be  charged  in  separate  counts 
to  have  been  committed  in  a  different  manner  or  by  different 
means — and  where  the  acts  complained  of  may  constitute  differ- 
ent crimes,  such  crimes  may  be  charged  in  separate  counts." 
The  essential  of  these  two  sections  is  that  the  indictment  must 
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charge  but  one  crima  The  eixoeptive  and  pemnissive  clanBes  are 
not  pertinent  to  the  point  under  consideration. 

In  substance,  it  is  claimed  by  the  demurrer  that  the  indict- 
ment charges  the  defendant  with  willfully  omitting  to  suppress 
109  houses  of  ill-fame  in  his  precinct;  that  willfully  omitting 
to  suppress  one  house  is  a  crime;  that  willfully  omitting  to  sup- 
press 109  houses  constitutes  109  crimes,  and  that,  tberefore, 
109  crimes  are  charged. 

At  first  blush  lihere  appears  to  be  much  force  in  this  conten- 
tion, and  it  is  urged  with  a  great  deal  of  acumen  and  plausi- 
bility. It  must  be  conceded  that  the  willful  neglect  to  suppress 
any  one  house  of  ill-fame  is  a  crime,  but  for  the  purposes  of 
pleading  iti  does  not  follow  that  the  willful  neglect  to  suppress 
109  house  malces  109  crimes.  The  difficulty  is  that  the  mind  is 
distracted  from  the  true  test  by  the  multiplicity  of  the  acts 
alleged. 

The  gravamen  of  the  crime  charged  is  neglect  of  official  duty. 
While  it  is  true  that  one  act  of  omission  or  commission  may  oon- 
stitute  neglect,  it  is  also  true  that  neglect  may  consist  of  a  series 
of  acts  of  amission  in  failing  to  perform  a  duty,  or  in  not  doing 
things  which  one  ought  to  and  has  the  power  to  do.  A  single  act 
of  omission  may  indicate  carelessness,  but  a  series  of  acts  may 
indicate  design.  Failure  to  suppress  one  house  of  ill-fame  is  a 
neglect  of  duty,  and  yet  that  act  consists  of  several  subordinate 
but  constituent  acts,  such  as  failure  to  obtain  evidence,  to  apply 
for  a  warrant,  to  make  arrest,  to  warn  the  public,  etc.  These  are 
all  evidentiary  acts  of  the  main  act  charged.  So,  where  the 
charge  of  neglect}  of  duty  is  predicated  on  several  acts  of  omis- 
sion, these  acts  are  but  evidence  of  the  neglect,  and  it  makes  no 
difference  if  the  acts  are  in  themselves  criminal,  because  punish- 
ment is  inflicted  not  for  the  acts,  but  for  the  n^lect  The  law 
says  neglect  of  duty  is  a  misdemeanor,  and  no  matlter  how  many 
separate  and  independent  acts  which  may  of  themselves  be 
misdemeanors  that  may  be  given  in  evidence  to  prove  the  charge, 
only  one  crime  can  be  proven,  and  that  the  one  charged.      As- 
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simie  that  the  indiotmetat  diajged  tibe  crime  to  oonBist  in  fail- 
ure to  suppress  one  house  of  ill-fame,  it  would  not  be  open  to 
the  criticism  of  charging  more  than  one  crime,  and  if  the  theory 
of  the  defense  be  carried  to  a  logical  conclusion  it  would.  If 
the  indictment  alleged  that  the  house  of  iU-f  ame  existed  for  100 
days,  and  that  the  defendant  failed  to  suppress  it  during  that 
time,  every  day  of  the  existence  of  that  house  was  a  violation  of 
law,  and  every  day  of  its  existence  that  he  failed  to  suppress  it 
he  was  guilty  of  neglect  of  duty ;  eoneequently  he  waa  guilty  100 
times.    But  that  is  not  the  true  theory,  nor  is  it  the  law. 

Where  an  offense  is  of  a  conttinuing  character,  such  as  bawdy- 
house,  common  gaming-house,  nuisance,  etc.,  it  may  be  pleaded 
in  a  oontinuando,  and  only  one  crime  is  charged.  The  statute 
says:  "Where  any  duty  is  enjoined  by  law,  every  willful  omis- 
sion to  perform  such  duty,"  etc,  and  by  the  charter  (supra)  it 
is  made  the  duty  of  the  police  to  inspect  all  houses  of  ill-fame. 
Mandfeeitly  the  duty  is  not  performed  unless  all  houses  are  in- 
spected, and'if  they  be  not  inspected  there  is  an  omission  to  per- 
form a  duty.  The  singular  number  includes  the  plural,  and 
the  plural  the  singular.    Penal  Code,  sea  718,  siibd.  16. 

The  indictment  charges  precisely  what  the  law  declares,  that 
the  defendant  omitted  to  perform  a  duty  enjoined  upon  him  by 
law  in  failing  to  inspect  houses  of  ill-fame  in  his  precinct,  numr 
bering  109.  These  houses  are  specified  by  street  and  number, 
as  evidentiary  acts  to  prove  that  he  did  omit  to  perform  a  duty. 

A  conspiracy  to  commit  a  number  of  crimes  and  the  commit 
sion  of  overt  acts  appropriate  to  each  of  them  may  be  included 
in  one  count  of  the  indictment  Bish.  Cl".  PI.  &  Pr.,  sec  437, 
subd.  2 ;  State  v.  Kennedy,  63  Iowa,  200 ;  People  v.  Wright, 
9  Wend.  193. 

In  Kane  v.  People,  8  Wend.  203,  defendant  was  indicted  for 
neglect  of  duty  as  director  of  a  turnpike  company.  The  indict- 
ment contained  two  counts,  alleging  different  acts  of  neglect,  and 
it  was  held  good  on  affirmation  of  judgment  "If  one  offense 
alone  is  charged,  it  is  not  sufficient  to  render  an  indictment 
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double  that  another  offense  is  stated  in  setting  out  the  manner 
in  which  it  was  committed,  or  the  different  means  employed." 
People  V.  Casey,  72  1^^.  Y.  393. 

Several  acts,  each  in  itself  criminal,  may  be  charged  in.  one 
count,  if  they  are  of  the  same  nature,  and  so  connected  sb  to 
oonstlitute  one  criminal  transaction.  Reg.  v.  Bowen,  1  Oox  C. 
C.  88;  Commonwealth  v.  Eaton,  15  Pick.  273. 

People  V.  Flaherty,  162  N.  Y.  538,  is  not  an  authority 
against  this  rula  There  the  act  charged  was  statutory  rape. 
Evidence  of  several  acts  of  intercourse  was  given.,  and  the  court 
said  this  was  proper  to  show  tlhe  disposition  of  the  parties  and 
as  a  circumstance  of  corroboration;  but  it  was  not  proper  to 
charge  in  the  indictment  any  but  one  act  The  reason  of  this  is 
plain,  and  that  the  act  in  itself  constdtuted  the  crime,  and,  there- 
fore, only  one  act  could  be  charged.  The  case  in  principle  is  not 
parallel. 

"No  matters,  however  multifarious,  will  constitute  duplicity 
in  an  indictmenit  or  information,  provided  that  all  such  matters 
taken  together  constitute  but  one  connected  charge."  People  v. 
Harris,  7  N".  Y.  Supp.  773.  In  this  case  (General  Term)  it  w$b 
held  that  an  indictiment  which  charged  the  defendant  with  de- 
livering watered  milk  on  two  successive  days  at  a  cheese  factory 
charged  but  one  crime.  A  count  charging  an  endeavor  to  com- 
mit two  crimes  is  good  because  the  crime  charged  is  the  en- 
deavor.   Arch.  PI.  &  Pr.  (Lond.  Ed.)  54. 

An  indictment  for  a  willful  breach  of  duty  against  an  officer 
of  the  East  Indian  Company  for  failure  to  take  proper  military 
measures  and  furnish  supplies  for  the  support  of  the  company's 
ally  was  held  sufficient  by  Lord  Ken  yon,  who  said  that,  as  the 
facts  upon  which  the  duty  was  founded  all  arose  while  the  de- 
fendant was  one  of  tlhe  council,  he  was  bound  to  take  notice  of 
them.    King  v.  Holland,  supra. 

A  count  in  an  indictment  for  robbery  may  charge  assault  and 
larceny,  and  for  larceny  the  stealing  of  several  articles,  and  for 
libel  that  it  was  published  and  caused  to  be  published,  and  for 
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forgery  that  the  writing  was  forged  and  caused  to  be  forged. 
Any  one  of  these  several  acts  is  a  crime,  but  the  including  of 
them  as  descriptive  of  the  crimes  charged  does  not  make  the  in- 
dictment double,  for  there  is  but  one  crime  charged  in  each  oasa 

An  indictment  for  arson  contained  five  counts,  each  of  which 
charged  the  firing  of  a  honae  of  a  different  owner,  and  that  one 
fire  burned  them  all,  and  it  was  held  that  but  one  crime  wa« 
charged.    Beg.  v.  Trueman,  8  C.  &.  P.  727. 

In  Woodford  v.  People,  62  N.  Y.  117,  where  an  indictment 
charged  the  defendant  with  setting  fire  to  thirty-five  dwelling- 
hoiLses  owned  by  different  persons,  it  was  objected  that  it  was 
bad,  for  duplicity  in  charging  more  than  one  offense.  Church, 
Ck  J.,  said :  "Itl  charges  the  burning  of  a  number  of  houses  by  a 
single  act,  at  one  time  and  place.  ...  A  conviction  or  ac- 
quittal upon  such  an  indictment  would  be  a  bar  to  an  indictment 
for  burning  any  other  house  burned  by  the  same  act  There 
was  but  one  crime  committed  in  respect!  to  all  the  dwelling- 
llouses." 

In  Bork  v.  People,  91  K".  Y.  5,  Andrews,  Ch.  J.,  said: 
"Where  an  offense  may  be  coniniitted  by  doing  any  one  of  sev- 
eral things,  the  indictment  may,  in  a  single  count,  group  them 
together,  and  charge  the  defendant  to  have  committed  thean  all, 
and  a  conivictSon.  may  be  had  on  proof  of  the  commission  of  any 
one  of  tlie  things,  \^dthout  proof  of  the  commission  of  the 
otliers."    People  v.  Davis,  56  N.  Y.  796. 

While  I  have  been  unable  to  find  the  case  of  an  indictment 
charging  neglect  of  duty  in  the  precise  form  adopted  here,  yet 
in  principle  and  from  analogy  of  adjudication  cases  I  am  led  to 
the  conclusion  that,  either  at  common  law  or  under  our  system 
of  pleading,  the  indictment  charges  but  one  crime ;  that  but  cne 
judgment  can  be  pronounced  and  one  punishment  inflicted,  and 
that  the  defendant  can  plead  the  indictment  in  bar  to  any  subse- 
quent prosecution  for  any  of  the  acts  alleged  therein. 

Third.  That  it  does  not  contain  a  plain  and  concise  statiement 
of  the  act  constituting  the  crime. 
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The  language  of  section  275  of  the  Criminal  Code,  upon 
whidi  this  ground  of  demurrer  rests,  is,  ^"^The  indictment  must 
oontain  a  plain  and  oonoise  statement  of  the  act  constituting  the 
crime,  without  uuneoessary  repetition."  A  prime  requirement 
of  this  nile  of  pleading  is  that  there  must  be  a  statement  of  the 
aet^  governed  by  two  qualities — plainness  and  conciseness.  To 
be  plain  it  must  be  definite  and  obvious  to  the  understanding ; 
to  be  concise  it  must  be  comprehensively  expressed.  It  would 
be  very  difficult  to  formulate  a  rule  as  to  what  is  unneoeesary 
repetition,  as  each  indictment  would  have  to  be  measured  by  its 
own  peculiarities  as  well  as  by  the  vocabulary  and  rhetorical 
taste  of  the  pleader. 

Pleading  "a  house  of  ill-fame"  is  not  pleading  a  legal  con- 
clusion. The  phrase  has  a  sufficiently  legally  defined  meaning, 
Betts  V.  State,  93  Ind.  375. 

The  gist  of  the  offense  of  keeping  it  is  that  it  is  kept  for  lewd 
purposes.  It  is  not  neoessaiy  to  plead  the  particular  acts  of 
lewdness.  2  Hawk  C.  25,  sec.  575 ;  U.  S.  v.  Royall,  3  Oranch, 
618.  It  is  sufficient  to  make  a  general  allegation  under  the 
statuta  Commonwealth  v.  Ashley,  2  Gray,  356.  If  the  statute 
(Penal  Code,  sec  322)  merely  said  a  person  who  keeps  a  house 
of  ill-fame  is  guilty  of  a  misdemeanor,  it  would  be  a  sufficient 
definition  and  description  of  the  crime.  The  fact  of  keeping  a 
house  of  ill-fame  legally  imports  the  crime  committed,  and 
where  the  act  itself  imports  the  wrong  it  is  sufficient  to  chai^  it 
in  general  terms.  It  is  sufficient  to  charge  that  a  person  is  a 
nightwalker,  because  that  term  has  a  fixed  meaning  in  the  law. 
State  V.  Dowers,  45  X.  H.  543.  It  is  a  statutory  offense,  for, 
though  it  was  an  offense  at  common  law,  its  prohibition  by  the 
statute  makes  it  one  of  statutory  creation.  Mason  v.  State,  42 
Ala.  545.  A  general  form  of  averment  under  this  sitatnite  has 
been  held  sufficient    People  v.  Hnlett,  39  N.  Y.  St.  Eep.  646. 

The  indictment  alleges  "that  there  were  certain  houses  of  ill- 
fame  in  whidi  unlawful  and  disorderly  conduct  and  practices 
were  ooanmitted,  and  divers  commoin  prostitutes  and  disorderly 
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perscxDd  resorted  to  and  resided  thereiii  imd  solicited  men/'  etc 
While  each,  of  tliese  acts  may  be  an  offense,  yet  they  all  flow 
from,  and  are  included  in.  the  generic  term  ^ 'house  of  ill-fame'' 
and  are  pi-operly  included.  An  indictment  charging  the  keeping 
of  a  hou5e  of  ill-fame,  resorted  to  by  pereons  for  the  purpose  of 
prostitution  or  lewdness,  only  charges  one  offense,  that  of  keep- 
ing a  house  of  ill-f  ama  State  v.  Toombs,  79  Iowa,  741 ;  People 
V.  Hulett,  supra.  In  so  far  as  the  indictment  alleges  the  ex- 
istence of  houses  of  ill-f aaiie,  I  consider  it  sufficient,  but  in  so  far 
as  the  allegations  affect  the  defendant  I  consider  it  insufficient. 

A  form  of  pleading  has  been  adopted  which  I  consider  danger- 
ous to  establish  as  a  precedent,  and  which  is  a  radical  departure 
from  safe  and  well-recognized  rules.  It  is  alleged  that  there 
wore  109  houses  of  ill-fame,  by  street  and  number,  in  the  pre- 
cinct. They  are  grouped  togetlier  and  characterized  by  one 
designation,  covering  a  period  of  time  of  fourteen  months.  When 
it  is  remembered  that  the  proving  of  the  existence  of  any  one 
house  of  ill-fame  out  of  the  109  on-  any  one  day  during  that 
period  of  time  would  be  sufficient  to  carry  the  case  to  the  jury,  it 
will  be  manifest  what  an  advantage  the  prosecution  would  have 
and  what  a  corresponding  disadvantage  would  weigh  upon  the 
defendant.  This  form  may  be  defended  from  the  standpoint  of 
logical  construction,  but  according  to  the  principles  which  gov- 
ern criminal  pleading  I  consider  it  defective.  A  defendant  is 
entitled  to  know  what  he  has  to  meet,  and  the  channel  through 
which  this  information  is  to  be  conveyed  is  the  indictment^ 
which  must  contain  a  plain  statement  of  the  act.  To  be  plain  it 
must  be  definite  and  certain.  While  the  language  is  plain,  the 
statement  is  indefinite. 

I  do  not  agree  with  the  contention  that  the  pleading  relating 
to  each  house  should  be  as  precise  as  if  it  were  against  the 
keeper  of  that  house.  It  is  not  necessary.  It  never  is  necessary 
to  plead  the  subsidary  acts  with  as  much  particularity  as  the 
principal  act.  But  there  should  be  sufficient  particularity  as 
to  each  house,  by  a  distinct  and  separate  allegation  as  to  time, 


Digitized  by  VjOOQIC 


PEOPLE  V.  HEBT.IHY,  47 

place  and  description,  as  would  under  the  general  issue  warrant 
the  introduction  of  testimonj  as  to  its  character  and  the  acts 
oommitted  therein,  and  as  would  enable  a  court  to  pass  judgment 
as  matter  of  law  on  any  one  all^ation^  as  if  it  were  the  only 
one  pleaded.  The  question  is  not  as  ta  the  number  of  houses 
designated,  but  it  is  that  the  allegation  concerning  eadi  house 
shall  be  so  specific  that  it  can  stand  alone  as  a  valid  pleading. 
It  is  not  clear  ta  me  that  the  name  of  the  keeper  of  the  house 
should  be  set  forth.  It  is  true  that  the  names  of  third  persons 
must  be  averred  whenever  they  serve  u>  particularize  the  offense. 
1  Chitty  Cr.  Law,  212-214. 

As  in  People  v.  Bums,  25  X.  Y.  St.  Rep.  97,  where  the  indict- 
ment accused  the  defendant  with  selling  milk  of  a  kind  prohib- 
ited by  statute,  but  failed  to  name  the  purchaser.  Justice  Ix- 
QALLs  said : 

"To  constitute  such  sale  there  must  have  been  a  purchaser,"  and 
held  the  omission  fatal.  But  it  will  be  seen  that  !t  was  not  the 
keeping  of  the  milk  in  which  the  offense  lay ;  it  v/as  the  sale,  and 
in  order  to  be  a  sale  there  had  to  be  a  purchaser.  The  act  could 
not  be  complete  without  a  purchaser,  and,  therefore,  the  act  con- 
stituting the  crime  could  not  be  plainly  set  forth  without  nam- 
ing the  purchaser. 

Charging  a  justice  of  the  peace  with  misconduct  at  a  par- 
ticular trial,  it  is  not  essential  to  state  the  names  of  the  per- 
sons tried.  State  v.  Foy,  98  XJ.  C.  744. 

But  a  house  of  ill-fame  is  of  itself  a  nuisance,  without  regard 
to  the  keeper.  It  is  only  when  a  person  is  being  prosecuted 
that  the  name  is  material.  The  offense  consists  in  rem  and  not 
in  personam. 

The  gist  of  the  inquiry  here  would  be,  'Was  there  a  house 
of  ill-fame  at  a  certain  place  ?"  and  not,  Who  kept  the  house  ? 
But  it  is  not  necessary  to  pass  upon  the  question  now.  Careful 
pleading  ought  tlo  set  forth  the  names,  if  known,  and  if  un- 
known that  fact  should  be  stated. 

I  conclude  ttat  the  indictment  does  not  contain  a  plain  and 
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concise  statement  of  the  act  constitiutiDg  the  crime  ckarged,  and 
I,  therefore,  allow  the  demurrer ;  but  inafimucb  as  in  my  opin- 
ion the  objection  on  which  the  demuirer  is  allowed  may  be 
avoided  in  a  new  indictment,  the  district  attorney  may,  if  he  be 
so  advised,  resubmit  the  case  to  another  grand  jury. 
Demun*er  allowed. 


Court  of  General  Sessions— New  York  County. 

September,    1901. 

THE  PEOPLE  EX  REL.  JOHN  W.  KELLER  v.  JESSE 
W.  POWERS. 

(35  Misc.  775.) 

Disorderly  person — Evidence — Code  Grim.  Pro.,  sections  900,  901. 

Evidence  that  a  husband  has  not  supported  his  child  is  incompetent 
upon  the  hearing  of  a  charge  by  the  wife  that  her  husband  had  aband- 
oned  her,  and  the  magistrate  had  no  jurisdiction  to  pronounce  judg- 
ment for  abandonment  of  wife  and  child  upon  such  testimony. 

Appesals  from  the  defendant  from  orders  convicting  him  as  a 
disorderly  person  for  abandonment  of  his  wife  and  for  abandon- 
ment of  his  child. 

William  Henry  Knox,  for  appellant. 

Johni  Whalen,  Corporation  Counsel,  for  respondent. 

GoFF,  R.:  There  were  two  orders  made  by  the  magistrate^ 
eaxdi  adjudging  defendant  a  disorderly  person,  one  for  abandon- 
ment of  his  wife  and  one  for  abandonment  of  his  child.  From 
each  of  those  orders  the  defendant  appeals,  and  they  ^vill  be  con- 
sidered separately. 
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It  appears  that  the  defendant  and  his  \vife  were  married  on. 
the  15th  of  December,  1892.  One  child,  Catherine  Huird 
Powers,  was  bom  to  themu  On  die  9th  of  June,  1894,  for 
causes  of  mairital  displeasure,  they  separated  and  lived  apart. 
Subsequently  and  on  the  7th  of  Septleimber,  1894,  and  while 
they  were  living  apart,  thej^  by  the  intervention  of  a  trustee, 
executed  an  agreement  which  provided,  among  other  things,  that 
the  husband  should  surrender  to  the  wife  the  care  and  keeping 
of  the  child,  that  he  should  pay  her  a  certain  sum  per  month  for 
her  support  and  maintenance  during  her  life  and  for  the  sup- 
port and  maintenance  of  the  child  until  she  became  four  years 
of  age,  and  that  the  wife  should  accept  the  provisions  named 
in  lieu  of  otiher  claim  for  her  support  during  her  life.  The 
trustee  agreed  to  indemnify  and  save  harmless  the  husband 
from  every  liability  for  support  of  the  wife  during  her  life. 
Under  this  agreement  payments  were  made  for  some  time  by 
the  husband. 

On  the  21st  of  February,  1898,  the  wife  commenced  an 
action  in  the  Supreme  Court  for  a  separation  from  bed  and 
board,  on  the  ground  of  abandonment.  Issue  was  joined  by  the 
husband.  A  motion  was  made  for  alimony  and  counsel  fee, 
and  the  court  at  Special  Term,  awarded  the  plaintiff  certain 
alimony  pendente  lite  and  counsel  fee.  From  this  order  the 
defendant  appealed  to  the  Appellate  Division,  which  reversed 
the  order,  and  in  its  opinion,  by  Van  Brunt,  P.  J.,  said: 
"This  action  is  brought  tjo  procure  a  decree  of  separation  on 
the  ground  of  abandonment.  It  appears  that  shortly  after  the 
separation  of  the  parties  they  entered  into  a  formal  agreement 
whereby  the  parties  mutually  agreed  to  live  separate  and  apart 
(referring  to  the  agreement)  .  .  .  It  is  difficult  to  see  how 
this  action  can  be  miaintained  under  these  circumstances.  Where 
the  wife  consents  to  the  separation  there  is  no  abandonment. 
It  is  only  where  the  husband  deserts  the  wife  without  her  con- 
sent and  refuses  to  give  her  adequate  and  proper  support,  that 
an  action  for  abandonment  will  lia  In  tbe  case  at  bar  thb 
Vol.  XVI— 4 
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pajtiee  Imve  agreed  to  live  apart^  and,  ooinaequieintly,  the  sep«p- 
ation  is  with  the  consent  of  the  plaintiff  and  apparently  is  in 
accordaxLoe  with  her  wishes.  There  can  be  no  abaadoninfiint 
under  such,  circumstances."  Powers  v.  Powers,  33  App.  Div. 
126. 

The  learned  coimsel  of  the  defendant  takes  the  ground  that 
this  decision  fixes  the  status  of  the  complaining  wife  and  the 
defendant,  as  far  as  their  marital  relations  are  concerned,  that 
the  defendant  could  not  have  abandoned  his  wife,  and  that 
consequently  the  order  of  conviction  appealed  from  c^annot  be 
sustained.  That  such  being  the  case,  and  on  the  law  laid  dowa 
by  the  Appellate  Division,  it  is  incumbent  upon  me  to  reverse 
the  conviction  of  the  defendant  for  the  abandonment  of  his 
wife. 

It  is  urged  by  counsel  for  respondent,  and  witlx  apparent 
justification,  that  whatever  conditions  may  interpose  to  protect 
the  defendant  in  tliese  proceedings  from  conviction  for  abandon- 
ment of  his  wife,  no  reason,  legal  or  otherwise,  can  be  adduced 
for  failure  to  support  his  child.  The  magistrate,  when  pro- 
nouncing judgment,  very  aptly  said:  "It  cannot  be  seriously 
claimed  that  the  defendant  should  not  support  his  child,  placed 
in  the  care  and  custody  of  the  mother  by  him,  nor  will  the 
agreement  made  between  the  oomplainanjt!  and  the  defendant 
release  him  from  his  pai-ental  obligation  for  the  support  of  his 
child." 

This  order  ought  to  be  sustained  unless  there  be  some  sub- 
stantial defect  in  the  proceedings  which  constitutes  legal  error. 

From  the  return  of  the  magistrate  it  appears  thtat  on  the  29th 
of  March,  1901,  Carrie  L.  Powers  made  swom  complaint  that 
her  husband  had  abandoned  her.  (It  will  be  noted  that  he  is 
not  charged  with  having  abandoned  his  child,)  On  this  com- 
plaint a  warrant  was  issued  and  defendant  was  arrested.  On 
April  second  an  examination  on  this  complaint  was  had.  Thel 
teetfimony  related  exclusively  to  the  charge  of  abandonment  of 
the  wife,  except:  "Q.  Has  he  supported  this  child  in  any  way  f 
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A.  Xot  a  penny."  There  was  some  testimony  given  by  Mr. 
Knox,  the  attorney,  relating  to  the  child,  which  was  unim- 
portant. On  April  fifth  the  examinadon  of  witncH6e<»  was  con- 
cluded. 

On  April  twenty-fourth  a  oomplaint  wbb  made  by  the  wife 
that  the  defendant  had  abandoned  their  child,  Catherine  H« 
Powers,  on  the  9th  of  June,  1894,  leaving  her  without  adequate 
support,  and  that  he  had  not  contributed  to  the  support  of  tlie 
said  child  since  the  1st  day  of  October,  1897.  The  defendant 
was  arraigned  on  this  charge  and  pleaded  not  guilty,  and  the 
magistrate  adjudged  him  a  disorderly  person.  These  thin^ 
occurred  on  the  same  day,  April  t\\'enty-fourth. 

Out  of  the  proceedings  for  abandonment  of  the  wife  sprang 
the  proceeding  for  abandonment  of  the  child.  The  question 
arises.  Can  one  proceeding  support  two  judgmentis  for  distinct 
offenses  and  separate  penalties? 

Proceedings  regarding  disorderly  persons  are  in  their  nature 
highly  penal.  They  are  calculated  for  a  deprivation  of  lil^erty. 
They  must  be  construed  strictly,  and  every  intendment  must 
be  in  favor  of  the  citizen. 

It  is  said  in  Barbour^s  Criminal  Law,  519,  that  "the  oom- 
plaint in  writing  is  the  substratum  of  the  magistrate's  jurisdic- 
tion and  in  the  nature  of  an  indictment.  It  should  contain  a 
complete  stateKneni  of  tibe  offense,  for  the  evidence  given  upon 
the  trial  can  only  support  the  original  charge,  but  can  by  no 
meand  extend  or  supply  what  is  wanting  in  the  oomplaint." 

Section  900,  Code  of  Criminal  Procedure,  providos  that  upon 
complaint  On  oath  against  a  person  as  being  disorderly  the 
magistrate  must  issue  a  warrant  signed  by  him  requiring  a 
peace  oflScer  to  arrest  the  defendant  and  bring  him  before  the 
magistrate  for  examination.  Section  901  provides  that  if  the 
magistrate  be  satisfied  from  the  confeesion  of  the  defendant  or 
by  competent  testimony  that  he  is  a  disorderly  person  he  must 
so  adjudge,  etc. 

To  support  a  judgment  there  must  be  a  oomplaint  on  oath. 
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an  axreBt,  an  arraigmDjant^  aa  examination  and  competent 
testimony.  All  tbeee  eesentials  were  present  in  the  judgment 
for  the  abandonmeaxt  of  the  wife,  but  were  not  present  in  the 
judgment  for  the  abandonment  of  the  child. 

The  complaint  was  for  the  abandonment  of  the  wife.  This 
gave  the  magistrate  jurisdiction  to  inquire  into  that  charge  and 
no  other.  The  defendant  was  called  upon  to  meet  that  charge 
and  no  other.  Testimony  directed  to  that  charge  was  the 
'^competent  testimony"  contemplated  by  tlie  statute. 

The  testimony  relating  to  an  abandonment  of  the  child  was 
not  competent  testimony,  and,  therefore,  could  not  be  con- 
sidered. It  is  true  that  after  the  examinatSon  and  taking  of 
testimony  were  concluded  a  complaint  was  made  chai^n^ 
abandonment  of  the  child,  upon  which  an  arraignment  and  plea 
of  not  guilty  was  had  and  a  judgment  thereupon  was  pro- 
nounced. But  where  is  the  *  ^competent  testimony"  on  this 
charge  which  is  required  by  law  ?  Manifestly  relation  was  had 
to  the  testimony  taken  under  the  first  charge. 

It  is  plain  that  tlie  two  judgments  for  abandonment  of  wife 
and  child  respectively  were  based  upon  the  testimony  taken  in 
the  examination  on  the  chai^  of  the  abandonment  of  the  wife. 
There  was  no  "competent  testimony"  taken  on  an  examination 
under  a  complaint  charging  abandonment  of  the  child,  and  con- 
sequently there  was  not  jurisdiction  to  pronounce  judgment. 

I  am,  therefore,  compelled  to  reverse  the  conviction  of  tlie 
defendant  as  a  disorderly  person  for  abandonment  of  his  child, 
on  the  ground  that  the  magistrate  had  not  acquired  jurisdiction 
in  the  casa 

Conviction  reversed. 
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THE  PEOPLE  V.  VICTOR  S,  FLETCHER 

*35  Misci  779. 

XEW    trial    FOS   XKWLT    DISCOrEBSD   trWESCE^ 

Defenduit  offered  for  sale  m  rioUn.  vkich  be  as^rted  vms  a  j 
StradiTariiis.  It  was  identified  as  having  been  stolca  from  &  De- 
fendant was  arrested  and  arraigned,  bat  the  mafristrate  decided  tbat 
the  violin  was  not  the  one  stoicn  and  dischar^ged  him  Snbts«qiientlT 
he  was  indicted,  and  on  the  trial  produced  a  violin  which  five  wit- 
nesses swore  was  the  one  produced  before  the  magistrate,  but  tm  swore 
was  not.  He  was  convicted,  but  now  asks  for  a  new  tria!  on  the  groand 
that  the  stolen  Stradivarins  has  been  found  under  circumstances  whidi, 
if  true,  would  predode  his  having  it  in  his  pw— wwion  at  the 
time  of  his  arrest.  Held,  that  considering  the  uncertainty  and  the 
wide  divergence  of  expert  opinion  on  the  identitr  and  authenticity  of 
the  Stradivarius.  and  the  difficulties  which  beset  the  forma-  triaL  eon- 
flict  of  testimony,  etc..  and  that  the  stolen  violin  is  now  produced, 
that  justice  required  that  a  new  trial  be  granted. 

Motion  for  a  nesw  trial  npon  the  grcmnd  of  newly-discovered 
evidence. 

Austin  G.  Fox  and  John  T.  Canavan,  for  motion. 

Eugene  A.  Philbin,  District  Attomev,  opposed. 

GoFF,  R.:  The  defendant  was  convicted  of  receiving  a 
Stradivarins  violin  whidi  he  knew  to  have  been  stolen  from 
Profesflor  Jean  Bott  He  offered  for  sale  a  violin  which  he 
asserted  was  a  genuine  Stradivarins,  and  by  request  took  it  to  a 
house  for  examination,  where  it  was  identified  as  the  stolen 
Bott  violin.  On  leaving  the  house  the  defendant  was  arrested 
with  the  violin  in  his  ]:)osse6sion  and  arraigned  before  a  magis- 
trate.    After  hearing  the  magistrate  decided  that  the  violin 


Digitized  by  VjOOQIC 


54:  NEW  YORK  CRIMINAL  RSPO&TS^   VOX^   XVI. 

found  in  the  dofeiKlaut\s  |x>ssc»^ion  was  not  the  stolen  Bott 
violin  and  discharged  him,  directing  that  the  violin  be  returned 
to  him. 

Subsequently  die  defendant  \vafi>  indicted,  aiwl  on  hid  trial 
produced  a  violin  which  five  witnesses  swore  was  the  violin 
which  was  pnxiuced  before  the  magistrate,  while  ten  witneeees 
swore  that  it  was  not;  that  it  was  simply  an  imitation  of  the 
genuine  Stradivarius. 

Upon  this  conflict  of  testimony  an  issue  was  raised  as  to  the 
identity  of  the  violin  and  the  jur\'  decided  against  the  de- 
fendant Of  course,  there  were  other  questions  which  were 
considered  by  the  jury  in  readiing  a  verdict,  but  the  question 
of  the  identity  of  the  violin  was  certainly  an  important  one. 
The  defendant  appealed  and  the  Appellate  Division  of  the  Su- 
preme Court,  by  Mr.  Justice  Patterson,  in  affirming  the  con- 
viction, declared  that  the  charge  of  criminjally  receiving  stolen 
goods  was  proven  to  a  legal  certainty  as  far  aa  that  may  result 
from  weighing  conflicting  testimony. 

Now  comes  the  defendant  and  moves  for  a  new  trial  on  tihe 
ground  of  newly  discovered  evidence,  which,  in  brief,  is  that  the 
stolen  Stradivarius  has  been  found,  and  that  under  circum- 
stances which,  if  true,  would  preclude  the  possibility  of  the 
defendant  having  it  in  his  possession  at  the  time  of  his  arrest.. 

One  fact  is  basic,  and  that  is  that  a  Stradivariue  violin  was 
stolen  from  Professor  Bott  on  the  31st  of  March,  1894.  In 
tracing  the  violin  from  that  point  two  channels  may  be  pursued, 
only  one  of  which  can  be  the  true  one.  The  channel  which  has 
been  pursued  has  led  to  the  condemnation  of  the  defendant,  and 
he  now  claims  that  that  was  not  the  true  channel  of  inquiry, 
but  that  the  one  recently  discovered  is.  In  support  of  this 
claim  a  mumber  of  affidavits  were  presented  and  a  large  number 
of  witnesses  were  examined  and  cross-examined  at  great  length. 

A  very  brief  abstract  of  this  testimony  shows  that  on  March 
81,  1894,  the  day  on  which  the  violin  was  stolen,  there  was 
pawned  in  the  pawn  office  of  Benjamin  Fox  in  this  city  a  violin 
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for  four  dollars  and  twelve  cents,  in  the  name  of  Hughes.  When 
the  legal  time  for  redemption  expired  this  violin  was,  with  other 
articles,  put  in  the  pawnbroker's  auction  sale  on  April  24,  1895, 
and  bought  in  by  the  pawnbroker.  In  the  beginning  of  De^ 
oember,  1895,  the  violin  was  sold  for  twenty  dollars.  About 
four  years  ago  one  James  Dooley  went  to  Fox's  pawn  office  and 
bought  a  violin  for  twenty  dollars.  This  violin  he  pawned  in 
several  pawn  offices,  and  each  time  redeemed  it  He  knew  a 
family  named  Springer^  whose  son  played  the  violin,  and  he 
brought  the  violin  to  thenL,  and  after  some  negotiating  sold  it 
to  them.  It  w^as  recognized  by  several  experts  as  a  very  fine 
violin,  and  finally  as  a  Stradivarius.  Knowledge  of  its  char- 
acter circulated  among"  violinists,  until  finally  detective  officers 
seized  it  and  produced  it  in  court  on  this  motion.  Dooley  ideuh 
tified  the  violin  as  the  one  he  had  bought  in  the  pawn  office  and 
ftcld  to  Springer.  Springer  identified  it  as  the  one  he  had 
purchased  from  Dooley.  Pezzoni  identified  it  as  the  one  upon 
which  he  had  made  some  repairs  for  Springer.  Several  violin 
luakers  and  experts  who  had  seen  the  Bott  violin  before  it  was 
stolen  identified  it  as  the  stolen  Stradivarius,  and  finally  Mrs. 
Bott  by  oertain  marks  and  characteristics  identified  it  as  the 
violin  that  had  been  stolen  from  her  husband. 

For  the  first  time  in  the  history  of  this  case  there  is  an  unan- 
imity of  opinion  and  statement  of  fact,  that  the  violin  now  in 
eourt  is  the  stolen  Stradivarius.  Therefore  it  may  be  safely 
assumed  that  the  corpus  of  the  crime  is  before  the  court.  How 
did  it  come  there?  If  this  violin  be  the  one  that  was  taken 
from  Springer,  that  was  purchased  by  Springer  from  Dooley, 
that  was  purchased  by  Dooley  from  the  pawn  office,  and  that 
was  pawned  on  the  31st  of  March,  1894,  it  follows  that  it  was 
the  Bott  violin  that  was  pawued,  and,  that  being  so,  it  further 
follows  that  the  defendant  could  not  have  had  the  Bott  violin 
with  him  at  the  time  of  his  arrest  One  indisputable  fact 
stands  out,  and  that  is  the  identity  of  the  violin.  As  to  the 
integrity  of  its  history,  in  the  means  and  manner  of  its  dis- 
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covery  oad  production,  it  is  njot  neoesBary  that  I  should  express 
an  opinion.  It  was  a  jury  that  convicted  the  defendant)  and 
a  jury  should  pass  upon  the  value  and  good  faidi  of  the  newly 
discovered  evidence. 

The  question  is  not  what  1  think  of  the  evidence,  but  what  in 
my  opinion  would  a  jury  think  of  it,  ajid  my  opinion  is  that 
if  the  evidence  of  the  discovery  of  the  violin,  coupled  with  its 
production  in  court,  had  been  before  the  jury,  and  believed  by 
them,  the  result  would  probably  have  been  different^  This 
opinion  in  nowise  detracts  from  the  meritorious  character  of  the 
verdict  pronounced  by  the  jury.  It  was  just  and  fully  war- 
ranted on  the  evidence  before  them.  Nor  can  the  defendant 
justly  daim  that  he  did  not  have  a  fair  trial  on  the  law  and  on 
the  facts.  That  he  did  was  demonstrated  by  Mr.  Justice 
Patterson  in  the  clear  and  exhaustive  opinion  which  he  de- 
livered on  t!he  affirmance  of  the  conviction. 

But  tte  defendant  claims  that  since  his  trial  and  conviction 
the  stolen  violin,  which,  was  not  present  at  his  trial,  has  been 
discovered;  that  evidence  as  to  its  possession  and  location  has 
also  been  newly  discovered,  and  that  the  production  of  the 
violin  and  the  newly  discovered  evidence  on  a  new  trial  would 
result  differently  from  his  former  trial. 

The  purpose  of  the  administration  of  the  law  is  justice.  That 
is  the  object  which  all  its  rules  and  provisions  are  designed  to 
accomplish-  It  is  always  in  order  to  do  justice.  To  grant  a 
new  trial  under  proper  restrictions  as  to  evidence  newly  discov- 
ered is  one  of  the  beneficient  means  by  which  a  court  can  do 
substantial  justice. 

The  English  courts  wiU  not  grant  new  trials  in  cases  of 
felony,  but  will  recommend  a  pardon.  The  couirts  of  our 
State,  more  considerate  of  the  defendant,  will  in  a  proper  case 
grant  a  new  trial.  There  is  no  hard  and  fast  rule  as  to  what 
is  a  proper  case.  Each  case  must  be  judged  by  its  merits. 
Smith  V.  Matthews,  21  Misc  Rep.  150.  In  Barrett  v.  Third 
Ave.  R  R  Co.,  45  K  T.  628,  the  Court  of  Appeals  say: 
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"Motions  .  .  .  for  a  new  trial  upon  the  ground  of  newly 
discovered  evidence,  are  not  governed  by  any  well-defined  rales, 
buftj  depend  in  a  great  degree  upon  the  peculiar  circumstances 
in  each,  casa  Thjey  aire  addressed  to  the  sound  discretion  of  the 
court,  and  whetihar  they  should  be  granted  or  refused  involves 
the  inquiry  whether  substantial  justice  has  been  done,  the  court 
having  in  view  solely  the  attainment  of  that  end."  In  Clegg 
V.  N.  Y.  Newspaper  Union,  51  Hun,  237,  the  court  said  that  the 
test  on  motions  for  a  new  trial  was  substantial  justice. 

Considering  the  uncertainty  and  the  wide  divergence  of  ex- 
pert opinion  on  the  identity  and  authenticity  of  the  Stradivarius 
and  other  violins  of  the  recognized  masters  and  the  difficulties 
which  beset  the  former  trial,  owing  to  the  fact  that  the  stolen 
violin  was  not  present,  and  that  there  ensued  a  conflict  of  testi- 
mony  as  to  its  model,  marks  and  chairacfceristicB,  and  that  now 
that  the  stolen  violin  has  been  discovered  and  that  its  pro- 
duction in  court  will  set  at  rest  all  questions  as  to  its  identity^ 
I  am  of  opinion  that  justice  requires  that  a  new  trial  be  granted, 
and  it  is  so  ordered. 

New  trial  granted.  * 


Supreme  Court— Special  Term— New  York, 

September,   1901. 

THE  PEOPLE  V.  FREDERICK  B.  RUSSELL  ET  AL. 

(35  Misc.  765.) 

1.  Bail  bond — Code  Cbim.  Pbo.,  sicnoN  684. 

A  bail  bond  is  not  void  because  it  recites  that  the  principal  is 
held  to  answer  the  complaint  of  "Sus.  Person"  (an  offense  unknown  to 
the  law). 
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2.  Same. 

It  is  now  held  that  the  recognizance  need  not  recite  the  special 
facts  which  gave  the  officer  jurisdiction,  as  the  entering  in  a  recogniz- 
ance being  the  voluntary  act  of  the  party  he  admits  the  authority  of 
the  magistrate  and  acknowledges  the  regularity  of  the  proceedings  in 
which  it  is  taken. 

Mataon  by  defendants  to  vaxjate  judgment  and  executioiu 

William  G.  Cooke,  for  motion. 

Eugene  A.  Philbin,  District  Atttorney,  for  People. 

McAdam^  J.:  The  defeoidanits,  principal  and  surety  on  a 
bail  bond  given  at  the  Eighteenth  Precinct  Police  Station 
House,  daim  that  because  it  recites  that  ihe  principal  is  held 
tb  answer  the  complaint  of  ^^Sus.  Person"  (an  offense  unknown 
to  the  law),  the  bond  is  void,  and  hence  a  judgment  entered 
on  a  forfeiture  thereof  and  an  execution  to  collect  the  same 
must  be  vacated  on  their  application.  The  claim  is  based  on 
tie  argument  that  the  principal  was  in  custody  upon  a  charge 
of  what  unfler  the  law  was  no  offense  at  all,  and  that  the  arrest 
and  detention  were  not  only  wrongful,  but  the  whole  proceeding 
void  ab  origine.  That  the  abbreviated  tteorm  used  indicates  no 
offense  in  law  is  not  so  plain.  Where  there  is  reasonjable  cause 
to  believe  that  a  person  has  committed  a  felony  he  may  be  ar- 
rested without  a  warrant  Code  Grim,  Pro.,  section  177.  Yet 
the  belief  is  generally  nothing  more  than  a  well-grounded  sus- 
picion.  Such  a  person  is,  therefore,  regarded  in  police  par- 
lance as  a  "suspicious  person,"  the  designation  aptiy  denoting 
the  offense.  The  condition  of  the  bond  was  not  only  to  pro- 
duce the  prisoner  before  the  magistrate  on  the  following  day, 
but  he  was  to  there  "remain  to  answer,  subject  to  any  order  of 
the  magistrate  and  render  himself  in  execution  thereof."  The 
complainant  appeared  in  court  on  August  twentieth,  the  day 
specified  in  the  bond,  and  charged  the  prisoner  witlh  extortdon, 
a  crime  which  may  be  either  felony  or  misdemeanor,  according 
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to  oircuinstaiices.  Penal  Oode,  sections  662,  557.  If  the  de- 
fendant had  been  in  actual  custody  the  proper  officer  would 
have  produced  him  to  answer  the  charge,  and  the  object  of 
the  bail  bond  is  to  put  the  priaoiDer  as  much  under  the  power 
of  the  court  as  the  officer  whose  place  the  sureties  take  would 
have  done  if  the  bond  had  not  been  given.  It  was  formerly 
held  that  the  reoognizance  should  so  far  state  the  crime  charged 
as  tlo  show  the  case  to  be  one  over  which  the  officer  taking  it 
had  jurisdiction.  People  v.  Koeber,  7  Hill,  39;  People  v. 
Young,  id.  44.  But  subsequently,  in  People  v.  Kane,  4  Den. 
530,  it  was  held  by  the  same  court  that  the  recognizance  need 
not  recite  the  special  facts  which  gave  the  officer  jurisdiction, 
and  the  cases  above  cited  were  in  this  respect  overruled.  In 
Champlain  v.  People,  2  N.  Y.  82,  the  rule  laid  down  in  People 
V.  Kane,  supra,  was  adopted  by  the  Court  of  Appeals,  and  has 
ever  since  been  the  settled  law  of  the  state.  Gildersleeve  v. 
People,  10  Barb.  36.  The  reason  of  the  rule  is  that,  the 
entering  into  a  recognizance  being  the  voluntary  act  of  the 
party,  he  admits  the  authority  of  the  magistrate  and  acknowl- 
edges the  regularity  of  the  proceedings  in  which  it  is  taken. 
In  this  respect  the  case  is  distinguishable  from  one  where  the 
liability  arises  from  a  proceeding  in  invitum.  Gildersleeve 
V.  People,  supra.  The  inaccurate  or  inadequate  recital  of  the 
offense  in  the  bond  in  no  manner  affects  its  validitJy.  The  Code 
of  Criminal  Procedure  (section  684)  provides  that  "Neither 
a  departure  from  the  form  or  mode  prescribed  by  this  Oode 
in  respect  to  any  pleadings  or  proceedings,  nor  an  error  or 
mistake  therein,  renders  it  invalid,  unless  it  have  actually  preju- 
diced the  defendant,  or  ttend  to  his  prejudice  in  respect  to  a 
substantial  right."  ITo  substantial  or  other  right  of  the  de- 
fendants has  been  prejudiced  in  this  instance.  Acting  on  this 
provision,  the  court  in  People  v.  Gillman,  125  N.  T.  372,  held 
that  the  omission  to  recite  in  the  bail  bond  the  offense  charged 
did  not  prejudice  tihe  defendant,  that  the  recital  is  not  the 
essence  of  the  imdertaking  of  bail,  and  that  the  defendant  dis- 
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okarged  on  bail  may  be  tried  upon  any  otber  dbarge  subee- 
qnentlj  made.  Besides,  on  every  equitable  prinoiple^  the  bond 
has  obtained  for  the  defendants  all  the  benefit  that  could  be 
derived  from  the  suretyship,  and  they  should  now  be  estopped 
from  setting  up  its  invalidity.  Kelly  v.  MoCormidt,  28  N.  Y. 
323 ;  CSiamberlain  v.  Appelgate,  2  Hun,  510 ;  Bates  v.  Merrick, 
id.  571.  It  follows  thait  the  defendants'  motion  to  vacate  the 
judgment  and  execution  must  be  denied,  witii  ten  dollajrs  costs. 
Motion  denied,  with  ten  dollars  costs. 


Sapremf  Coort— Special  Term— New  York. 

September,   1901. 

THE  PEOPLE  V.  J.  OVERTON  PAINE. 

(35  Misc.  7S3.) 

Labcext — Stock  broker — Penai.  Code,  section  52S. 

A  complaint  charged  that  T.  had  a  deposit  with  defendant,  $167,  to 
be  used  as  a  margin  in  speculating  in  stocks  for  T.'s  account;  that  T. 
received  notice  that  defendant  had  sold  certain  stock  at  certain 
figures;  that  no  transactions  were  to  be  made  for  T.  except  upon 
direction,  and  he  had  given  no  orders;  that  the  transactions  in  fact 
did  not  take  place,  and  Uiat  the  statement  by  defendant  as  to  sale  of 
stock  was  made  to  show  a  loss  of  the  margin  and  to  appropriate  the 
money  to  his  own  use.  Held,  that  the  complaint  failed  to  set  forth 
any  criminal  oflfense. 

Same. 

The  fact  that  defendant,  after  he  had  the  money  in  his  possession, 
made  misstatements  as  to  alletred  purchases  or  sales  does  not  constitute 
a  crime.  Complainant  parted  with  nothing  on  the  faith  thereof,  d^' 
not  alter  his  position  in  consequence,  and  was  not  in  any  mann^ 
deceived  as  to  the  pecuniary  injury. 

Hearing  upon  writ  of  habeas  oorptis. 
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E.  A.  Philbin,  District  Attorney,  and  Jolm  F.  Cowan^  for 
People. 

Black,  Olcott,  Gruber  &  Bonynge,  for  defendaiit. 

McAdam,  J. :  The  complaint  charges  that  on  May  6,  1901, 
Maurice  A.  Thomer,  the  complainant,  had  on  deposit  with  J. 
Overton  Paine,  the  defendant,  the  snm  of  $167  to  be  used  as  a 
margin  in  speculating  in  stocks  for  the  complainant's  account ; 
that  on  said  daite  the  complainant  received  notice  from  the 
defendant  that  he  had  sold  ten  shares  of  Northern  Pacific  and 
twenty  shares  of  Brooklyn  Rapid  Transit  stock  at  certain 
figures;  that  no  sales  or  purchases  of  stock  were  to  be  made 
for  complainant  except  upon  his  direction;  that  the  complain- 
ant gave  no  orders  for  tihe  sale  of  said  stock,  and  that  the  same 
was  not,  in  fact,  sold ;  and  that  the  statement)  made  by  the  de- 
fendant to  the  effect  that  he  had  sold  said  stock  was  to  show 
a  loss  of  the  margin  and  to  appropriate  to  his  own  use  the 
money  deposited  by  the  complainant  as  aforesaid.  Clearly  no 
crime  is  alleged.  The  defendant  did  not  obt!ain  possession  of 
the  complainant's  money  by  any  trick,  device,  fraud  or  artifice, 
for  it  was  voluntarily  parted  with  by  the  complainant  of  his 
own  free  will  and  accord,  in  which  respect  the  case  differs 
essentially  from  that  of  the  Commonwealth  v.  Cooper  (130 
Mass.  285),  relied  on  by  the  district  attorney.  In  that  case 
the  complainant,  at  the  request  of  the  defendanrt^  who  was  a 
broker,  gave  him  $200  as  margin  to  use  on  the  purchase  of 
100  shares  of  the  stock  of  a  certain  railroad,  the  defendant 
agreeing  at  the  time  to  make  the  purchase  and  receiving  the 
money  for  the  specific  purpose.  The  broker  afterwards  repre- 
sented that  he  had  made  the  purchase  as  agreed,  but,  when 
pressed  for  the  stock  by  the  customer  with  an  offer  of  the 
balance  of  the  purchase  money,  admitted  that  he  had  misap- 
propriated the  money  and  applied  it  to  his  own  use.  The 
court  instructed  the  jury  that  the  defendant,  having  obtained 
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the  money  to  be  applied  to  a  particular  purcliafie  and  then 
fraudulently  and  deceitfully  applied  it  to  his  own  use,  was 
guilty  of  embezzlement  under  the  laws  of  that  State.  The 
conviction  was  affirmed,  the  court  holding  that  "eveaa.  though 
the  property  was  intrusted  to  the  broker  for  an  illegal  purpoee 
it  was  no  defense  to  an  indictmenit  for  embezzlement"  Citing 
Commonwealth  v.  Smith,  129  Mass.  104.  In  New  York  the 
former  crimes  of  embezzlement  and  false  pretenses  are  now 
embraced  within  the  term  larceny  as  defined  by  section  528  of 
the  Penal  Code.  In  the  present  instance,  tlie  $167  placed  in 
the  hands  of  the  defendant  by  the  complainant  made  him  the 
debtor  of  the  latter  to  that  amount  and  gave  the  depositor  the 
right  to  recover  by  civil  action  a  return  of  the  deposit  or  to  call 
upon  the  defendant  for  an  accounting.  The  fact  that  the 
defendant,  after  he  had  the  money  in  his  possession,  made 
misstatements  as  to  alleged  purchases  or  sales  does  not  constitute 
a  crime,  for  the  complainant  parted  with  nothing  on  the  faith 
thereof,  did  not  alter  his  position  in  oonsequeoice,  and  was  not 
in  any  manner  deceived  to  his  pecuniary  injury.  It  is  not 
charged,  nor  can  it  be  inferred  from  any  allegat:ion  of  the  com- 
plaint, that  the  $167  deposited  with  the  defendant  paid  for 
or  was  to  pay  for  ten  shares  of  Northern  Pacific  and  twenty 
shares  of  Brooklyn  Rapid  Transit  stock,  so  as  to  make  the 
complainant  the  owner  thereof  or  the  defendant  a  bailee  with 
respect  thereto,  or  that  any  possible  wrong  regarding  any  such 
stock  was  done  to  the  complainant.  No  demand  and  refusal 
to  pay  or  deliver  over  are  alleged.  Breach  of  contract  is  ao- 
tionable — not  indictable — ^but  even  a  breach,  the  foundation  of 
every  civil  action,  is  not  pleaded.  Every  essential  to  a  criminal 
offense  should  be  set  forth  with  particularity  (Barb.  Crim.  L.  • 
[2d  ed.]  519,  520),  and  not  left  to  inference,  which  favors 
innocence  and  never  lends  its  aid  to  establish  guilt  unless  the 
facts  charged  unerringly  point  tliat  way.  Tested  by  the  settled 
rules  of  criminal  procedure,  the  complaint  here  is  so  inartis- 
tically  drawn  that  it  may  well  be  termed  a  nondescript     The 
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complaint  fails  to  set  forth  any  charge  of  which  a  criminal 
court  has  jurisdiction,  and  the  attempt  to  make  a  criminal 
offense  of  the  transaction  looks  like  an  effort  to  use  the  criminal 
courts  as  a  means  of  enforcing  an  obligation  the  remedies  re- 
specting which  belong  exclusively  to  the  civil  courts  established 
for  the  purpose.  For  these  reasons  the  magistrate  had  no 
authority  to  commit  the  defendant  to  await  the  action  of  the 
grand  jury,  but  should  have  discharged  him  at  once.  As  the 
defendant  is  unla\vf ully  deprived  of  his  liberty,  the  writ  must 
be  sustained  and  the  defendant  discharged  from  further  re- 
straint. 

Writ  sustained  and  defendant  discharged. 


Court  of  Appeals. 

October,  1901. 

THE  PEOPLE  V.  PAUL  T.  KRIVITZKY. 

(168  N.  Y.  Rep.  182.) 

1.  COUNTEBFEITING   TBADE  MARKS — PENAL  CODE,   SECTI0I7S   364,   366. 

Where  a  label  had  been  in  long  and  continuous  use  by  Martell  ft 
CJo.,  the  makers  of  a  brandy,  as  a  peculiar  mark  or  device  to  indicate 
to  the  public  the  origin  of  the  manufacture,  the  fact  that  the  label 
bore  the  firm  name  of  "J.  &  F.  Martell"  cannot  affect  the  application 
of  the  statute  in  protecting  the  trade  of  Martell  &  Co.  from  counter- 
feiting. 

2.  Same. 

Nor  can  the  contention  avail  that  the  counterfeiting  was  at  the  in- 
stance of  Martell  &  Co.,  and  paid  for  with  their  money,  where  the  evi- 
dence was  that  defendant  was  employed  to  print  false  labels  in  imita- 
tion of  M.  &  Co.'s,  by  a  person  apparently  designing  to*commit  a  fraud. 

3.  Same — Evidence. 

The  testimony  of  a  witness  was  as  to  facts  observed  by  him  in 
Cognac,  France,  with  respect  to  bottling  the  brandy;  the  use  of  a 
uniform  label  upon  the  bottles;  its  identity  with  the  label  upon  the 
same  goods  in  New  York,  and  the  difference  from  the  label  printed  by 
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defendant.  Held,  competent  for  witness  to  testify  to  any  fact  within 
his  knowledge  or  observation  which  was  relevant  to  establish  that  the 
label  produced  by  the  prosecution  as  the  one  counterfeited  by  defendant 
was  the  genuine  one  adopted  by  M.  &  Co.  and  usually  affixed  to  their 
goods. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tJie  I'irst  Judicial  Department,  entierod  June 
3,  1901,  whidi  aifirmod  a  judgment  of  tlie  Court  of  Spcxjial 
Sessions  of  the  City  of  New  York  convicting  the  defendant 
of  a  misdemeanor. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Eugene  A.  Philbin,  District  Attorney  (Charles  E.  Le 
Barbier  of  counsel),  for  respondent. 


GiLAY,  J. :  Upon  the  complaint  of  one  Miller,  the  appellant, 
Krivitzky,  was  apprehended,  examined  and  held  for  trial  upon 
the  charge  of  counterfeiting  the  label  and  trade  mark  of  Mar- 
tell  &  Company,  manufacturers  of,  and  dealers  in  brandy. 
He  was  convicted  at  tlhe  Special  Sessions  of  a  misdemeanor 
for  tlie  violation  of  section  364  of  the  Penal  Code  and  tJie 
judgment  of  conviction  has  been  affirmed  by  the  Appellate 
Division.  Upon  the  questions  w^hether  the  label  counter- 
feited was  the  one  adopted  and  in  use  by  Martell  &  Co.  upon 
the  battles  containing  their  brandy,  which  w^ere  sent  to  this 
country  and  sold  here,  and  whether  the  appellant  agreed  to, 
and  did,  print  counterfeits  of  the  label,  the  judgment  must  be 
regarded  as  conclusive;  inasmuch  as  the  evidence  was  such  as 
to  afford  support  to  the  conclusions  reached  in  those  respects. 
There  is  no  occasion  to  further  review  the  facts  here,  witli 
respect  to  those  questions.  It  appears  that  Miller  was  em- 
ployed as  a  special  agent,  or  investigator,  by  a  represeatative 
here  of  Martell  &  Ooimpany;  whose  place  of  business  is  in 
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Cognac,  Franca  He  was  introduoed,  under  an  assumed  name, 
to  the  appellant  as  a  person  desiring  to  have  labels  printed 
in  imitation  of  Martell  &  Company's  labels  and  a  bargain 
was  made  between  them,  whereby,  at  a  certain  prioe  per 
thoxisand,  to  be  paid  in  a  oertain  manner,  five  thousand  of  the 
imitation  labels  were  to  be  printed.  This  was  carried  out  and 
the  counterfeited  labels  were  delivered  to  Miller.  He,  as  well 
as  the  witness  Pincoffs,  the  representative  of  Martell  &  Com- 
pany, who  had  employed  Miller  in  his  investigations,  testified 
to  many  facts,  which  tended  to  prove  their  knowledge  of  the 
genuine  label,  as  adopted  by  Martell  &  Co.  in  their  business 
and  as  usually  affixed  to  the  bottles  containing  their  brandy  in 
France  and  sent  to  this  country.  Their  evidence  slhiowed  that, 
within  section  366  of  the  Penal  Code,  the  label  which  was 
counterfeited  was  "a  mark  to  indicate  the  maker,  owner,  or 
seller  of  an  article  of  merchandise"  and  which  was  "usually 
affixed  to  an  article  of  merchandise  to  demote  that  the  same  was 
.  .  .  manufactured,  produced,  etc,  by  him."  By  section 
364  of  the  Penal  Code,  a  person  who,  knowingly,  falsely 
makes,  or  counterfeits,  a  trade  mark  is  guilty  of  a  misdemeanor 
and  the  evidence  being  such  as  to  establish  the  appellant's 
violation  of  this  provision,  his  conviction  must  be  upheld, 
unless  some  error  is  presented  which  would  justify  a  reversal. 
The  appellant  contiends  that  the  label  in  question  is  not  a 
trade  mark  within  the  definition  of  the  statute;  but  the  esvi- 
denoe,  clearly  enough,  establishes  tha,t  it  had  been  in  long  and 
continuous  use  by  Martell  &  Co.,  the  makers  of  the  brandy, 
as  a  peculiar  mark,  or  device,  to  indicate  to  the  public  the 
origin  of  the  manufacture,  or  product  Though  the  label  bore 
the  firm  name  of  "J.  &  F.  Martell,"  that  fact  cannot  affect 
the  question.  Whether  Martell  &  Company  are  entitled  to 
print  that  firm  name  upon  their  label,  or  not^  is  not  for  the 
defendant  to  contend.  He  is  proved  to  have  intentionally 
ooimterfeited  a  trade  mark,  or  label  affixed  to  their  goods  and, 
therefore,  to  have  violated  a  statute  of  this  State  prohibiting 
Vol.  XVI— 5 
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ftuch  an  act.  The  statute  is  general  in  its  application  and  could 
be  availed  of  for  the  protection  of  Martell  &  Ca's  trade  here. 

The  appellant,  furtiher,  contends  that,  upon  the  evidence,  he 
was  not  guilty  of  counterfeiting;  inasmuch  as  the  act  wbs 
done  at  the  instance  of  the  agent  of  Martell  &  Ca  and  paid 
for  with  their  money.  Neither  can  this  contention  avail  him. 
The  purpose  of  tShe  owners,  or  of  their  agent  in  this  country, 
was  to  ascertain  if  the  appellant  was  engaged  in  the  unlawful 
business  and  that  the  information  was  obtained  in  a  transao- 
tioai  had  between  them  is  no  defense.  (See  Grimm  v.  United 
States,  166  U.  S.  604.)  If  it  was  necessary  for  the  owners  to 
resort  to  this  species  of  investigation,  in  order  to  suppress 
the  criminal  acts,  by  which  they  and  the  public  were  being 
defrauded,  how  can  it  afford  any  ground  for  objection  on  the 
appellaiwt's  part?  The  evidence  is  that  he  was  employed  to 
print  false  labels  in  imitation  of  that  belonging  to  Martell  & 
Ca  He  was  not  requested  to  print  them  for  Martell  &  Co., 
but  for  a  pereon^  apparently,  designing  to  commit  a  fraud. 

It  is  argued  that  there  was  error  in  admitting  certain  testi- 
mony of  the  witness  Pincoffs  as  to  the  use,  ownership  and 
genuineness  of  the  alleged  trade  mark,  upon  the  ground  that  it 
was  based  upon  information  received  from  other  persons  and 
that  it  came  within  the  prohibition  of  the  rule  against!  hearsay 
evidence.  That  the  objections  raised  such  a  question  is  quite 
doubtful ;  but,  if  they  did,  there  would  be  no  force  in  the  point 
Pincoff's  testimony,  in  each  of  the  instances  referred  to,  was 
as  to  the  facts  observed  by  him  in  Oognac,  France,  with  re- 
spect to  the  bottling  of  the  brandy;  the  use  of  an  uniform 
label  upon  the  bottles;  its  identity  with  the  label  upon  the 
same  goods  in  the  office  of  the  agent  in  New  York  and  the 
difference  from  the  label  printed  by  the  appellant  The  pro- 
bative force  of  the  testimony  was  for  the  court;  but  it  was 
competent  for  the  witness  to  testify  to  any  fact  within  his 
knowledge  or  observation,  which  was  relevant  to  establish  that 
the  label  produced  by  the  prosecution  as  the  one  counterfeited 
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by  the  appellant  was  tihie  genuine  one  adopted  by  Martell  & 
Co.  and  usually  affixed  by  them  to  their  artficlee  of  merchan- 
dise ae  a  trade  mark. 

As  to  the  sufficiency  of  the  information,  upon  which  the 
appellant  was  placed  upon  trial,  and  as  to  the  effecjt  of  the 
allowance  of  the  demurrer  to  a  first  oomplainrt  upon  a  further 
proeecution  for  the  same  offense,  these  are  questions  which  I 
deem  it  unnecessary  to  discuss.  They  are  correctly  and  well 
disposed  of  in  the  opinion  of  the  Appellate  Division. 

The  order  and  judgment  appealed  from  should  be  affirmed. 
O'Brien,  Bartlett,  Haight  and  Werner,  J  J.,  concur; 
Parker,  Ch,  J.,  and  Vann,  J.,  dissent. 

Order  and  judgment  of  conviction  affirmed. 


Supreme  Court— Appellate  Dlylsion— Second  Department. 

October,  1901. 

THE  PEOPLE  V.  WILLIAM  F.  MILLER. 

(64  App.  Div.  460.) 

1.  Labckny — Penal  Code,  section  628. 

A  defendant  cannot  be  convicted  for  obtaining  complainant's  money 
by  fraudulent  representations  under  an  indictment  which  charged  only 
common  law  larceny. 

2.  Saics. 

Where  complainant  influenced  by  the  false  and  fraudulent  repre- 
sentations made  by  defendant  through  public  circulars  and  advertise- 
ments, voluntarily  gave  defendant  her  money  to  gamble  in  stodks  in 
his  own  name  if  he  sees  fit,  but  expecting  an  enormous  interest  and  on 
demand,  the  return  of  a  similar  amount  of  money, — it  does  not  con- 
stitute common  lata  larceny. 

3.  Same — Tbial. 

The  refusal  of  the  court  to  charge  the  jury  that  if  the  defendant  ob- 
tained the  money  by  false  representations  he  could  not  be  convicted 
under  the  indictment,  which  charged  common  law  larceny,  was  so 
prejudicial  to  defendant's  interest  as  to  entitle  him  to  a  reversal  of 
the  conviction. 
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Appeal  by  the  defendant^  William  F.  Miller,  from  a  judg- 
ment of  the  County  Court  of  the  County  of  Kings  in  favor  of 
the  plaintiff,  rendered  on  the  30th  day  of  April,  1900,  convict- 
ing the  defendant  of  the  crime  of  grand  larceny,  and  also  from 
an  order  denying  the  defendant's  motion  for  a  new  trial. 

The  indiotlment  under  which  the  defaidant  wad  convicted 
contained  two  counts.  The  first  count  charged  the  defendant 
and  one  Edward  Schlessinger  with  liaving  in  their  "poesessioai, 
custody  and  control  ae  bailees,  servants,  attorneys,  agents, 
clerks  and  trustees  of  one  Catherine  Moeser,  certain  monies, 
personal  property  and  valuable  things,  to  wit:  One  thousand 
dollars  in  the  money  and  lawful  currency  of  the  United  States, 
of  the  value  of  One  thousand  dollars  of  the  proper  goods, 
monies,  chattels  and  personal  property  of  Catherine  Moeser, 
then  and  there  to  wit:  otn  the  day  and  year  aforesaid  at  the  bor- 
ough and  county  aforesaid,  with  the  intent  then  amd.  there 
feloniously  to  deprive  and  defraud  her,  the  said  Catherine 
Moeser,  the  true  owner  thereof,  of  the  same,  and  to  appropriate 
the  same  to  the  use  of  themselves,  the  said  William  F.  Miller 
and  Edward  Schlessinger,  did  unlawfully,  knowingly  and  felon- 
iously appropriaite  the  same  to  the  use  of  themaelves,  the  said 
William  F.  Miller  and  Edward  Schlessinger,  they  the  said 
William  F.  Miller  and  Edward  Schlessinger  not  being  then 
and  there  the  true  owners  or  persons  entitled  to  the  use  or  bene- 
fit thereof. 

"And  so  the  Grand  Jury,  aforesaid,  do  say,  tibat  the  said 
William  F.  Miller  and  Edward  Schlessinger,  late  of  the  Bor- 
ough of  Brooklyn  of  the  Citiy  of  New  York,  in  the  County  of 
Kings  aforesaid,  on  the  sixteenth  day  of  November,  in  the 
year  of  our  Lcwrd  one  thousand  eight  hundred  and  ninety-nine, 
at  the  borough  and  in  the  county  aforesaid,  with  force  and 
arms,  in  the  manner  and  form  and  by  the  means  aforesaad,  One 
thousand  dollars  in  the  money  and  lawful  currency  of  the 
Tin  1  ted  States,  of  the  value  of  One  thousand  dollars  of  the  goods 
and  chattels  and  personal  property  of  one  Catherine  Moeser, 
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then  and  there  being  found,  feloniously  did  steal,  take  and 
carry  away,  to  the  great  damage  of  the  said  Oatberine  Moeser, 
against  the  form  of  the  statute  in  suxsk  case  made  and  provided 
and  against  the  peace  of  the  People  of  the  State  of  New  York 
and  their  dignity." 

The  second  count  thereof  charged  that  the  defendant  and  the 
said  Edward  Schlessinger,  'Svith  force  and  arms,  One  thousand 
dollars  in  the  money  ajnd  lawful  currency  of  the  United  StateB 
of  the  value  of  one  thousand  dollars  of  the  goods  and  chattels 
and  property  of  one  Catherine  Moeser,  then  and  there  being 
found,  feloniously  did  steal,  take  and  carry  away,  to  the  great 
damage  of  the  said  Catherine  Moeser,  against  the  form  of  the 
staitute  in  such  case  made  and  provided,  and  against  the  peace 
of  the  people  of  the  State  of  New  York  and  their  dignity." 

Frederick  B.  House  and  R,  A.  Anrnion  (Louis  J.  Vorhaus 
with  them  on  the  brief),  for  the  appellant. 

John  F.  Clarke,  Distriot  Attorney,  for  the  respondent, 

HinscHBEBO,  J.:  The  detadls  of  the  defendant's  swindling 
scheme  are  fully  seit  fortih.  in  the  dissenting  opinion  of  the  pr^ 
aiding  justice.  By  falsely  pretending  to  form  a  syndicate  oosr 
nested  with  membership  in  the  New  York  Str>ck  Exchange  and 
by  further  falsely  pretending  that  thereby  he  was  enabled 
through  inside  tips  to  reap  great  financial  benefit  in  stock  trans- 
actions^  he  induced  many  of  the  ignorant  aoid  unthinlcing  to 
furnish  him  with  money  under  the  guise  of  purchasing  shares 
in  the  alleged  syndicate  and  on  his  promise  to  pay  them  ten 
per  cent  weekly  on  the  investments  and  to  refund  the  money 
on  one  week's  notice.  The  whole  scheme  was  fraudulent  and 
felonious.  He  was  not  in  any  way  connected  with  the  Stf)ck 
Exchange ;  he  did  not  gamble  in  securities  or  otherwise,  so  far  as 
the  evidence  shows ;  there  were  no  syndicate  shares  to  sell  and 
the  principal  sums  received  were  used  by  him  to  pay  the  weekly 
interest  and  to  make  good  such  items  of  principal  as  were  de- 
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nxonided.  The  evidanoe  warrantB  the  iiif€a:eD)oe  tbat  the  inteDt 
from,  the  incepdoin  of  the  sehemie  wad  to  cheat  and  defraud  titti 
owners  out  of  the  money  depoeited,  less  sudb  repayments  as 
might  be  necessary  during  the  period  preceding  detection  and 
flight,  so  that  on  the  whole  case  no  doubt  need  be  entertained 
that  in  reoeiving  the  oomplainant's  money  the  defendant  may 
have  been  guilty  of  the  crime  of  grand  larceny  with  which  he 
is  charged,  in  some  one  of  the  forms  of  that  offense  as  defined 
in  the  Penal  Code. 

The  indictment,  however,  contains  two  counts,  one  charging 
a  oommonrlaw  larceny  of  the  complainant's  money,  viz.,  that  on 
a  certain  day  the  defendant  did  fdoniouBly  steal,  taike  and 
carry  away  $1,000  of  money  belonging  to  Catherine  Moeser; 
and  the  other  charging  grand  larceny  as  a  felonious  breach  of 
trust,  to  wit,  that  having  in  his  possession  on  that  day  such 
money,  as  her  agent,  bailee  or  trustee,  he  feloniously  api)r»> 
priated  it  to  his  own  use.  There  was  no  charge  made  to  the 
effect  that!  he  was  guilty  of  larceny  because  he  had  obtiained 
poesession  of  die  money  by  color  or  aid  of  fraudulent  oar  false 
repreeentation  or  pretense  with  the  intent  to  deprive  or  defraud 
the  owner  of  her  property.  The  learned  district  attorney 
elected  upom  the  trial  to  proceed  upon  the  common-law  count 
alone,  and  the  point  urged  by  the  defendant  upon  this  appeal 
is  not  so  much  that  his  crime  does  not'  constitute  larceny  in  some 
of  the  forms  as  defined  in  section  528  of  the  Penal  Code,  but 
that,  if  so,  it  only  constitutes  larceny  as  then  for  the  firet  time 
made  such  by  statute,  but  formerly  known  as  the  crime  of  false 
pretense,  and  that  he  could,  therefore,  only  lawfully  be  con- 
victed under  an  indictment  specifically  chsirging  him  with  the 
crime  as  created  by  the  statute.  In  other  words,  the  point  is 
made  that  a  defendant  cannot  be  convicted  of  a  statutory  crime 
under  a  common-law  indictment  The  argument  underlying 
the  question  presented  is  imdoubtedly  sound,  the  Code  of  Crir.i- 
inal  Procedure  expressly  requiring  a  statement  of  the  act  con- 
gtitu/ting  the  crime  to  be  set  forth  in  the  indictment  (section 
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275,  subd.  2) J  and  tbe  canvicition  of  the  defendaiLt  must^  there- 
fore, be  reveiBed  unless  his  orune  was  lairoeny  at  ooonimon  law. 
(People  V.  Dumar,  106  N.  Y.  602.) 

Section  528  of  tihe  Penal  Code  is  ao  framed  as  to  embrace 
under  the  general  crime  of  laroenj  not  only  that  offense  as  de- 
fined at  common  law  but  also  embezzlement^  obtaining  property 
by  false  pretenses  and  felonious  breach  of  trust  But  while 
each  and  every  of  these  offenses  is  now  laroeny,  it  does  not 
follow  that  proof  of  one  will  justify  a  oonviotion  for  tlhe  other. 
If  the  chai^  is  conunon-law  larceny  the  proof  must  support 
it,  and  evidence  of  embezzlement  or  false  pretense  will  not 
justify  conviction.  Such  a  oonviotion  would  be  subject  to  the 
criticism  which  was  expreesed  in  the  case  of  People  v.  Dumar, 
(supra,  508),  that  "as  to  the  act  charged  there  was  no  proof;- 
88  to  the  aot  proved,  no  allegations." 

Larceny  at  common  law  was  aeoompliahed  by  either  trespass 
or  trick.     That  the  property  or  money  was  voluntarily  delivered 
or  paid  over  to  the  thief  was  no  defence  provided  the  delivery 
or  payment,  if  not  effectied  by  trespass,  was  the  result  of  a 
device  practiced  with  the  intent  to  steal,  and  the  complainant 
did  not  part  or  intend  to  part  with  the  titile  to  the  property. 
The  latter  element  was  essential,  for  if  by  any  swindling  trick 
or  device  the  victim  could  be  induced  to  part  with  the  title 
voluntarily,  absolutely  and  not  oonditaonally,  the  crime  was 
other  than  larceny.      Wharton,  in  his  work  on  CWminal  Law 
(9th  ed.  section  964),  states  the  rule  as  follows:  "Ati  common 
law  the  principle  is,  that  where  the  owner  retains  the  property 
of  the  goods  in  himself,  and  only  parts  with  the  poeseesion,  he 
may  maintadn  laroeny  against  the  person  who  animo  furandi 
obtains  from  him  such  possession  and  then  converts  the  goods. 
...     .     The  same  rule  applies  to  all  cases  of  bare  possession 
obtained  by  trick  or  fraud.     .     .     .     Sec  965.      If,  however, 
llhe  property  in  the  goods  is  passed,  not  conditionally  but  sAy^n- 
lutely,  then  at  coanmon  law     ...     a  prosecution  for  lareeny 
must  fail."     Bishop,  in  his  work  on  Criminal  Law  (Vol.  1,  7th 
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ed.,  BectLon  583),  states:  "If  one,  meaning  to  steal  another's 
goodsy  fraudulently  prev^ails  on  the  latter  to  deliver  tfaem  to  him 
under  the  understanding  tliat  the  property  in  idieni  is  to  pass^ 
he  commitB  neither  larceny  nor  any  other  crime  by  the  taking, 
unless  the  transaction  amounts  to  an  indictable  cheait.  But  if, 
with  the  like  intent,  he  fraudulently  gets  leave  to  take  the 
possession  only,  and  takes  and  converts  the  whole  to  himself, 
he  becomes  guilty  of  larceny ;  because,  while  his  intent  is  thus 
to  appropriate  the  property,  the  consent  which  he  fraudulently 
obtained,  covers  no  more  than  the  possession." 

The  didtinotion  is  elementaxy  and  has  been  repeatedly  pointed 
out  by  the  courts  in  this  State.  In  Smith  v.  People,  63  N.  Y. 
Ill,  it  is  stated  in  the  head  note  as  follows:  "If  by  a  trick  or 
artifice  the  owner  of  property  is  induced  to  part  with  the  oub- 
tody  or  naked  possession  for  a  special  purpose  to  one  who  re- 
ceives the  property  animo  furandi,  the  owner  still  meaning  to 
retain  the  right  of  property,  the  taking  is  larceny;  but  if  the 
owner  part  not)  only  with  the  possession,  but  the  right  of  prop- 
erty also,  the  offense  of  the  party  obtaining  them  will  not  be 
larceny,  but  that  of  obtaining  goods  under  false  pretenses."  In 
Loomis  V.  People,  67  IST.  Y.  322,  the  court  said  (p.  329): 
"There  is,  to  be  sure,  a  narrow  margin  between  a  case  of  larceny 
and  one  where  the  property  has  been  obtained  by  false  pre- 
tenses. The  distinction  is  a  very  nice  one,  but  still  very  im- 
portant. The  charaeter  of  the  crime  depends  uxx>n  the  intention 
of  the  parties,  and  that  intention  determines  the  nature 
of  the  offense.  In  the  former  case,  where  by  fraud,  conspiracy 
or  artifice  the  possession  is  obtained  with  a  felonious  design, 
and  the  title  still  remains  in  the  owner,  larceny  is  established. 
While  in  the  latter,  where  title  as  well  as  possession  ie  abso- 
lutely parted  with,  the  crime  is  false  pretensas.  It  will  be  ob- 
served that  the  intention  of  the  owner  to  part  with  his  prop- 
erty is  the  gist  and  essence  of  the  offense  of  larceny  and  the 
vital  point  upon  which  the  crime  hinges,  and  is  to  be  de- 
termined." 
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To  \he  like  effect  are  HildebraiMl  v.  People,  66  N.  Y.  894 ; 
Zink  V.  Pec^Ie,  77  i<L  114 ;  Justioee,  etc.,  v.  People  ex  rel.  IIen<- 
denon.  90  i<L  12 ;  Thorne  v.  Turok,  94  id.  90 ;  People  v.  Morae, 
99  id.  662 ;  People  v.  Cruger,  102  id.  510;  People  v.  Laurence, 
137  id.  517;  People  v.  Dean,  36  N.  Y.  8t  Repr.  931 ;  Weymon 
V.  Pec^le^  4  Hun,  511 ;  affd.,  62  N.  Y.  623 ;  Kelly  v.  People,  6 
Hun,  509 ;  People  v.  Gottschalk,  66  id.  64 ;  I^eople  v.  Evan*, 
69  id.  222;  People  v.  Hughes,  91  id.  364;  People  v.  Siihukt, 
33  App.  Div.  3S8. 

It  is  not  always  easy  to  apply  the  principle  to  the  f acUi  and  to 
determine  wiA  precision  when  ai  oomplainant  haa  or  haa  not 
intended  to  part  with  the  title  to  money  or  proiKrrty.  A  ^rjod 
title,  of  course,  can  never  be  acquired  by  crime,  Init  the  in- 
tention to  confer  title  will  charactierize  the  grade  and  quality 
of  the  crime  by  which  the  intention  waa  create!.  In  Smith 
V.  People,  supra,  which  is  probably  tJie  clfweBt  wi>*e  in  tliia 
State,  lie  prosecutor  was  induced  to  deliver  n/inety  dollairt  4-0 
one  of  the  prisoners  to  be  usod  in  a  throw  of  dice  witJi  the 
latter's  oonfederaite  on  the  aaeu ranee  that  if  the  priw>ner  lo#t 
he  would  get  a  five-hundred-dollar  check  caaherl  at  tJie  bnnk  and 
thus  repay  the  ninety  dollars.  The  court  ooncludi'<l  tliat,  al- 
though the  case  was  on  the  border  line,  it  preeent/yl  a  fair  qur#- 
tion  for  the  jury  to  decide  as  tb  the  intention  of  the  prrjm'flutfyr 
to  part  with  the  ownership  of  the  money.  But  even  in  that 
case  it  is  apparent!  that  the  transfer  of  the  m/mry  t/>  the  thif^f 
was  not  absolute,  but  was  wholly  conditional  wjyon  bin  loving 
at  the  throw  of  the  dice.  If  he  won,  the  identical  money  wa« 
to  be  retaimed  to  the  owner. 

Inmany  of  thecases  the  delivery  of  the  money  or  pro|>erty  was 
for  a  special  purpose.  In  Hildebrand  v.  People,  supra,  and 
Justices,  etc.,  v.  People  ex  rel.  Hendereon,  aupra,  the  money  was 
given  to  be  changed  only,  the  change  to  be  returned  nt  once  to 
the  owner.  In  People  v.  Morse,  supra,  it  was  deposited  only 
as  security,  the  identical  money  to  be  returned  as  was  also  the 
case  in  People  v.  Gotrtschalt,  supra,  and  in  Poople  v.  Evans, 
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supra.  In  People  v.  Laurence,  supra,  tbe  cars  were  delivered 
U>  the  defendant  for  the  special  purpose  of  having  an  electrical 
equipment  attached,  and  there  was  no  pretense  of  the  transfer 
of  the  title.  In  People  v.  Hughes,  supra,  the  money  was  deliv- 
ered for  the  sole  purpose  of  the  purchase  of  merchandise  by  the 
defendant  on  the  joint  account,  with  no  intention  on  the  part  of 
the  complainant  of  contributing  the  money  as  part  of  the  co- 
partnerahip  capital  until  the  defendant  had  paid  in  his  prom- 
ised contribution.  And  in  People  v.  Summer,  supra,  it  was  un- 
contradicted that  the  money  was  delivered  by  the  complainant 
to  the  defendant  with  strict  instructions  tO  hold  it,  and  not  to 
pay  it  over  to  any  one  until  authorized  to  do  so  by  the  owner. 
In  all  these  cases^  therefore,  it  is  quite  apparent  that  the  owner 
of  the  money  or  other  property  involved  was  not  induced  by 
stratagem  or  otherwise  to  part,  or  to  inttend  to  part>  with  any- 
tihing  but  the  temporary  custody  of  the  money  or  (diattels,  and 
that  as  a  consequence  the  conversion  by  the  defendant  amjounted 
in  each  instance  to  the  crime  of  larceny  at  cammon  law. 

On  the  other  hand,  in  Zink  v.  People,  supra,  the  victim  was 
induced  by  the  false  representations  of  the  defendant  to  invest 
the  latter  with  the  indicia  of  ownership  of  property,  and  al- 
though the  representations  were  made  in  pursuance  of  a  pre- 
vious design  on  the  part  of  the  defendant  to  obtain  the  goods 
for  his  own  use  and  to  cheat  the  o\^^leT  out  of  them,  the  offense 
was  held  to  be  the  obtaining  of  property  under  false  pretenses, 
and  not  larceny.  The  case  of  People  v.  Dumar,  supra,  is 
similar  in  fact  and  principle.  In  Thome  v.  Tiirelk,  supra,  it 
was  held  that  where  one  called  at'  the  residence  of  another  and 
there  told  a  wholly  false  story  for  the  felonious  purpose  of 
obtaining  money  under  the  pretense  that  it  was  neoessairy  to  pay 
his  expenses,  the  money  having  been  voluntarily  paid  to  him 
to  use  for  his  o^\ti  purposes,  there  was  no  larceny.  The  court 
said  (p.  95)  :  "The  money  here  was  volimtarily  parted  with 
by  the  owner  for  the  purpose  of  being  expended  in  the  payment 
of  the  expenses  of  the  i^erson  who  obtained  it     It  was  not  to  be 
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kept  for  the  benefit  of  the  owner  or  to  be  returned  to  Kim,  and 
no  right  was  retained  to  the  same.  The  most  that  can  be  said 
as  to  the  owner^s  right  to  the  money  is  that  there  was  a  promise 
to  pay  back  to  him  the  same  amount"  In  Kelly  v.  People, 
supra,  the  defendant  deposited  mth  the  complainant  as  security 
for  the  loan  of  fifty  doUao^  certain  spurious  pieces  in  the  form 
and  similitude  of  gold  coin,  and  which  he  represented  to  be 
gold  coin,  and  thereafter  absconded  witt  tlhe  fifty  dollars  so 
obtained,  and  his  conviction  for  larceny  was  reversed  upon  the 
ground  that  the  transaction  amounted  only  to  false  pretenses. 

Applying  these  cases  to  the  facte  now  before  us  it  is  difficult 
to  see  how  aaiy  question  can  be  seriously  entertained  as  to  the 
character  of  the  defendant's  criraa  Undoubtedly  influenoed 
by  his  false  and  fraudulent  representations,  frequently  made 
by  means  of  public  circulars  and  advertisements,  although  not 
naade  to  ihier  in  person,  Mrs.  Moeser  was  induced  to  voluntarily 
give  to  him  the  sum  of  $1,000  intending  to  invest  him  with  the 
right  of  using  it  in  speculation  at  his  own  risk,  although  indi- 
rectly for  her  benefit.  She  paid  tiie  money  to  him  in  currency, 
and  tiook  back  his  receipt,  stating  that  he  had  received  it»,  "for 
an  inlierest  in  the  Franklin  Syndicate;  principal  guaranteed 
against  loss  by  surplus,  and  can  be  withdrawn  ait  any  time,  upon 
one  week's  notice  and  the  return  of  this  receipti;  10  per  cent 
interest  paid  weekly  on  this  deposit  luitil  principal  is  with- 
dravm."  In  her  testimony,  Mrs.  Moeser  clearly  states  how  she 
caane  io  make  the  deposit  and  what  her  expectation  was  in  refer- 
ence to  it  She  said :  "After  reaching  the  place  where  Miller 
was  sitting  I  gave  him  my  thousand  dollars*  This  thousand 
dollars  was  in  United  States  currency;  it  was  in  bills.  I  do 
not  wish  to  mention  where  I  got  the  thousand  dollars  from.  I 
asked  him  if  he  would  insure  the  money  against  loss,  and  he  said 
the  coupon  was  insuraiw*  enough.  By  the  coupon  he  referred 
to  the  paper  which  he  gave  me.  .  .  .  No  person  acting  for 
the  defendant  asked  me  to  put  in  the  thousiand  dollars.  I  oonr 
ceived  the  idea  myself  that  it  would  be  a  good  thing  to  put  in 
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a.  Ibousand  dollars,  and  receive  a  hundred  doUairs  a  week  iater- 
est.  .  .  .  There  was  no  repneeentatioai  made  to  me  from 
the  Syndicate,  but  I  read  something  in  the  papers  somewhere, 
I  do  not  know  where,  that  Vanderbilt,  Gould  and  all  them  made 
money  in  Wall  street  I  knew  this  was  true,  and.  I  thought 
this  money  was  to  be  used  for  the  same  purpose,  and  I  would 
get  the  benefit  of  it"  It  is  impossible  to  misunderstand  this 
language,  and  no  room  is  left  for  doubt  as  to  her  intentions  at 
the  tima  She  intended  to  give  the  defendant  her  money  to 
gamble  with  in  his  own  name  if  he  saw  fit,  only  stipulating  that 
she  should  receive  the  interest  for  the  use  of  the  money  and  be 
repaid  upon  demand.  The  money  was  not  delivered  for  any 
special  purpose,  or  to  be  used  or  invested  in  any  way  for  her.  It 
was  to  be  his  money ;  that  is  to  say,  if  he  lost  it  in  Wall  street 
or  elsewhere,  it  was  to  be  his  loss,  not  hers.  She  did  not  expect 
that  it  would  lie  idle  and  intact  until  she  should  choose  to  re^ 
claim  it,  or  that  in  that  event  the  identical  bills  would  be  re- 
turned to  her.  In  other  words  she  did  not  intend  to  invest  the 
defendant  with  the  mere  naked  custody  and  possession  of  the 
money  for  safekeeping,  luar  did  she  give  it  to  him  with  either 
instructions  or  expectation  that  he  would  do  any  specific  thing 
with  it  for  her,  but  she  gave  it  to  him  so  that  he  might  gamble 
with  it  in  Wall  street^  if  he  saw  fit,  but  whether  he  did  or  not, 
and  whether  he  won  or  not,  she  expected  interest  for  the  use  of 
the  money,  and  on  demand  a  retfiim  not  of  the  same  money  but 
of  a  like  amount.  Her  consent  to  the  use  by  the  defendant  of 
her  money  was  not  limited  to  its  custody  and  possession,  but  in- 
cluded the  right  to  hazard  it  at  will.  She,  therefore,  intended 
to  part  with  title  to  and  dominion  over  the  money.  Whether 
the  title  actually  passed  while  the  defendant  still  retained  pos- 
session of  the  bills  is  not  the  question.  It  is  sufficient  that  she 
intended  at  the  time  to  give  him  title.  The  defendant's  crime 
in  fraudulently  inducing  her  to  do  so,  by  the  public  practice  of 
a  felonious  scheme,  may  be  larceny  under  the  terms  of  the  Penal 
Code,  but  as  such  schemes  were  effective  in  inducing  her  to 


Digitized  by  VjOOQIC 


PEOPLE  V.    MILLER.  77 

voluntarily  part  with  the  property  right  in  the  money  and  not 
the  mere  temporary  poeseesion,  it  was  not  the  stealing,  taJsing 
and  carrying  away  of  oommonrlaw  larceny  as  charged  in  the 
indictimeat  The  language  of  the  court  in  Kelly  v.  People 
(supra,  511)  is  quite  applicable:  'When  the  bills  were  delivered 
it  was  the  owner's  intention  that  they  should  become  the  prop- 
erty of  the  prisoner,  who  received  them.  Those  bills  were  not  to 
be  returned,  but  others  aftlerward  were,  for  the  purpose  of  dis- 
charging the  debt  created  by  the  loan.  The  title  passed  from  the 
owner  of  the  bills  with  his  consent;  procured,  it  is  true,  by 
fraudulent  representations.  That  did  not  constitute  the  crime 
of  larceny,  but  that  of  obtaining  money  by  false  pretenses.  The 
distinction  between  the  oflFensee,  although  a  narrow,  is  still  a 
material  one.  When  the  possession  of  property  is  procured  by 
artifice  or  tlrick,  with  a  felonious  design,  while  the  title  of  the 
owner  remains  unchanged,  a  case  of  larceny  will  be  made  out. 
But  if  the  owner  is  deceived  into  the  surrender  of  the  title,  as 
well  as  the  possession  of  his  property  by  means  of  fraudulent 
representations,  then  the  offense  will  not  be  one  of  larceny,  but 
of  false  pretenses." 

Nor  is  it  necessary  that  any  words  should  be  spoken  to  the 
oomplainajit  to  create  a  false  pretense.  (People  ex  rel.  Phelps 
V.  Oyer  &  Term.,  County  of  New  York,  83  N.  Y.  436.)  It 
need  not  be  made  personally  to  the  defrauded  party.  (Common- 
wealth V.  Call,  21  Pick.  515 ;  People  v.  Wakely,  62  Mich.  297.) 
And  it  may  be  made  by  advertisement!.  (Jackson  v.  People, 
126  111.  139;  State  v.  Sarony,  96  Mo.  349.) 

That  the  present  indictment  is  insufficient  as  the  basis  of  a 
conviction  on  the  facts  as  we  find  tihem  was  expressly  held  in 
People  V.  Ihimar  (supra).  The  court  decided  in  that  case  that 
a  conviction  could  not  be  sustained  where  the  pleading  was  in 
the  common-law  form,  but  the  proof  established  guilt  in  some 
one  of  the  other  forms  now  embraced  together  as  larceny  in  the 
Penal  Code.  There  the  indiotiment  was  for  larceny  as  at  com- 
mon law,  while  the  proof  established  larceny  by  false  prptenso. 
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Here,  as  there  (p.  511),  "the  difficulty  is  that  the  act  stated 
was  not  proven,  and  that  the  act  proven  was  not  started." 

If  the  views  herein  expressed  are  sound  there  was  no  legal 
justification  for  the  submission  to  the  jury  of  the  question 
whether  Mrs.  Moeser  intended  to  part  witli  her  money  when 
she  gave  it  to  the  defendant  If  they  are  unsound,  and  the 
question  of  her  intention  may  be  assumed  to  be  open  and  de- 
batable, there  must  still  be  a  reversal,  because  of  tte  conflicting 
charges  upon  the  subject  mainly  discussed.  Before  the  jury 
retired  the  learned  county  judge  was  requested  by  the  defendant 
to  charge  them  that  "If  the  defendant  obtained  the  use  of  the 
money  of  the  complaining  \^atnes9  by  means  of  false  and  fraud- 
ulent represenftations,  then  they  must  acquit  the  defendant ;"  to 
which  the  court  replied :  "That  is  so.  He  is  not  on  trial  for  ob- 
taining money  by  false  representations ;  he  is  on  trial  for  com- 
mon-law larceny."  After  the  jury  had  deliberated  for  some 
time  they  returned  for  further  instructions  with  the  following 
message,  viz. :  "Did  you  charge  as  follows :  If  the  defendant  ob- 
tained the  one  thousand  dollairs  from  Mrs.  Moeser  under  false 
pretenses,  he  is  guilty  of  larceny  as  charged  in  the  indictment  ?" 
To  this  the  court  responded :  "I  do  not  now  know  whether  I  used 
that  exact  language  or  not,  but  I  did  intend  to  say  1k>  you  that, 
if  by  means  of  fake  pretenses  which  were  used  as  a  part  of  the 
device  or  sdieme,  trick  or  artifice,  for  the  purpose  of  obtaining 
this  money  from  Mrs.  Moeser,  while  the  defendant  intended  to 
appropriate  the  property  to  his  own  use,  he  appropriated  it  and 
did  not  use  it  for  the  purpose  for  which  it  was  given  to  him, 
then  he  is  guilty  of  grand  larceny  under  this  indictment."  And 
after  quoting  from  the  prevailing  opinion  in  People  v.  Sumner 
(supra),  the  court  added:  "Wherefore,  it  is  the  law,  that  if  this 
defendant,  intending  to  appropriate  the  thousand  dollars  of 
Mrs.  Moeser,  by  a  false  representation,  pretense,  artifice,  trick 
or  device,  got  possession  of  it  for  a  special  purpose  and  applied 
it  to  his  own  use,  or  at  any  time  thereafter,  conceived  the  intent 
of  applying  it  to  his  own  use  and  did  so,  he  is  guilty  of  larceny 
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under  this  indictanemt."  ThereaftBT  tbe  defendant's  oounsel 
sadd:  "I  respeattfully  request  your  honor  to  say  to  the  jury,  in 
view  of  the  requests  of  the  jury,  thatl  if  the  defendant  obtained 
this  money  by  false  represen/tationa  he  cannot  be  convicted 
under  this  indictmemt,"  but  the  oourt  refiised  this  time  so  to 
charge,  and  the  defendantfs  counsel  duly  excepted. 

It  is  impossible  to  say  that  the  defendant  was  not  prejudiced 
by  this  refusal,  or  indeed  to  say  upon  what  theory  the  verdict 
was  finally  reached.  The  refusal  to  charge  that  the  defendant 
could  not!  be  convicted  under  this  indictment  of  the  larceny  in- 
volved in  obtaining  money  by  false  representaitions  might  be 
justified  under  ordinary  circumstances,  on  the  ground  that  it 
had  already  been  onoe  distinotly  charged.  But  where  the  jury 
manifestly  misunderstood  the  charge,  apparently  taking  it  just 
the  other  way  from  that  intended  by  the  court,  the  defendant 
was  certainly  entitled  to  have  it  plainly  repeated,  notwithstand- 
ing the  efforts  of  the  court  to  explain  to  the  jury  the  distinction 
between  false  representations  as  the  basis  of  a  criminal  aoeusar 
tnon,  and  such  representations  as  a  mere  incident  to  some  other 
and  independent  felonious  scheme  or  device.  In  view  of  the 
jury's  message  and  the  explanation  with  which  it  was  met,  in- 
cluding the  suggestion  by  the  oourt  that  their  obvious  miscon- 
struction was  not  in  the  exact  language  of  the  contrary  instruc- 
tion previously  given,  tbe  final  refusal  must  be  regarded  as 
equivalent  in  effect  to  a  charge  that  the  defendant  could  be 
convicted  for  obtaining  complainant's  money  by  fraudulonti 
representations  under  an  indictment  which  charged  only  com- 
mon-law larceny. 

It  may  be  oonoeded  t[bat  courts  should  not  indulge  in  nice  or 
metaphysical  distinctions  for  the  benefit  of  wrongdoers.  The 
chief  objection  presented  in  this  case,  however,  relates  to  a  matr 
tar  of  substance  absolutely  necessary  to  the  preservation  of  the 
rights  of  the  innocent  who  may  be  unjustly  accused.  Such 
rights  would  be  maintained  with  difficulty,  if  at  all,  were  in- 
dictments to  be  deemed  adequate,  although  wholly  failing  to 
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state  the  act  constitutiiig  tbe  crime.  And,  oa  the  other  hand, 
it  should  be  constantly  borne  in  mind  tihat  in  a  civilized  country 
even  the  meanest  criminal  is  entitled  to  be  accompanied  to  his 
cell  by  all  the  essential  forms  of  law. 

The  judgment  of  conviction  should  be  reversed  and  a  new 
trial  ordered. 

Woodward^  Jenks  and  Sewell,  J  J.,  concurred ;  Goodrich, 
P.  J.,  read  for  aflSrmance. 

Goodrich,  P.  J.  (dissenting)  :  The  defendant  appeals  from  a 
judgment  of  conviction  upon  an  indictmemit  for  lar- 
ceny in  the  first  degree,  the  second  count  of  which 
charged  that  he  and  one  Schlessinger,  on  November 
16,  1899,  "one  thousand  dollars  in  the  money  and 
lawful  currency  of  the  United  StatBs,  of  the  value  of  one  thou- 
sand dollars  of  the  goods  and  chattels  and  property  of  one  Cath- 
erine Moeser  then  and  there  being  found  feloniously  did  steal, 
take  and  carry  away,  to  the  great  damage  of  the  said  Caliieirine 
Moeser  against  the  form  of  the  statute  in  such  case  made  and 
provided." 

At  the  close  of  the  evidence  the  defendant  moved: 

"Firsts  thati  the  indictment  be  dismissed  and  the  defendant 
discharged  on  the  ground  that  the  testimony  on  the  part  of  the 
People  fails  to  show  that  the  crime  of  larceny  has  been  com- 
mitted as  set  forth  in  the  indictment. 

"Second,  that  the  indictment  be  dismissed  and  the  defendant 
discharged  on  the  groimd  that  there  is  a  fatal  variance*  between 
the  proofs  offered  by  the  People  and  the  allegations  of  the  inn 
dictment  upon  which  the  defendant  is  being  tried." 

The  defendant  moved  "that  the  court  may  advise  the  jury  to 
acquit  the  defendant  on  the  following  grounds: 

"First,  that  the  evidence  is  insufficient  to  wajrant  a  convio- 
tion. 

"Second,  that  there  is  no  evidence  for  the  jury,  and  that  the 
evidence  on  the  part  of  the  People  is  not  sufficient  on  which  to 
bade  a  conviction. 
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"Third,  that  the  People  have  failed  to  prove  beyond  a  reason- 
able doubt  that  the  defendant  is  guilty  of  the  orime  charged  in 
the  indictment" 

The  court  denied  the  motions,  and  after  counsel  had  summed 
up  and  the  court  had  charged  the  jury,  a  verdict  of  guilty  was 
returned.  Thereupon  the  defendant  moved  for  a  new  trial  on  the 
following  grounds: 

"First  Because  the  verdict  is  contrary  to  the  law. 

"Second.  Because  the  verdict  is  clearly  against  the  evidence. 

"Third.  Because  the  verdict  is  against  the  weight  of  evi- 
dence. 

"Fourth.  Because  the  court  erred  in  denying  the  defendant's 
motions  to  dismiss  the  indictment  and  tb  discharge  him  from 
cusibody. 

"Fifth.  Because  the  court  erred  in#denying  the  defendant's 
motions  to  advise  the  jury  to  acquit 

"Sixth.  Because  tihe  court  at  the  trial  admitted  illegal  and 
improper  evidence,  against  tihe  defendant's  objection,  and  ex- 
cluded legal  evidence  offered  by  him,  and  the  defendant,  at  the 
trial,  excepted  to  suck  admission  and  exclusion. 

"Seventh.  Because  the  court,  at  the  tlrial,  misdirected  the 
jury  in  matters  of  law,  and  refused  to  instruct  them  as  requested 
by  the  defendant,  and  the  defendant,  at  tihe  trial,  excepted  to 
such  misdirection  and  refusal. 

"Eighth.  Because  it  does  not  appear  from  the  record  of  the 
verdict  of  what  crime  the  defendant  has  been  found  guilt5\ 
Those  are  the  different  grounds  upon  which  the  defendant  asks 
for  a  new  ti'ial. 

"By  the  Court:  Those  motions  are  denied. 

"By  Mr.  House:  The  defendant  takes  an  exception  to  the 
denial  on  the  several  grounds  specified.  The  defendant  now 
moves  for  an  arrest  of  judgment  on  the  following  grounds: 

"First  Because  the  facts  stated  in  the  indictment  do  not  con- 
stitute a  crime. 
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^^SecoDid.  Because  the  iiulictmeiit  chargeB  more  than  one 
crime  in  a  single  count. 

"Tkird.  Because  it  does  not  appear  from  the  record  of  thever- 
dict  of  what  crime  the  defendant  has  been  found  guil'ty. 

"Fourth.  For  errors  appareait  upon  the  face  of  the  record." 

The  motions  were  denied  and  the  defendant  excepted,  where- 
upon the  court  sentenced  the  defendant  to  be  confined  in  the 
State  prison  at  Sing  Sing,  at  hard  labor,  for  a  term  of  ten 
years. 

The  learned  counsel  for  the  defendant  have  fumidied  the 
court  with  elaborate  briefs  in  which  numerous  authorities  are 
cited  to  show  that  the  defendant  was  not  guilty  of  larceny  at 
common  law.  I  cannot  discover  the  relevancy  of  these  citations. 
The  defendant  was  indicted  under  a  statute,  which,  taking  the 
place  of  the  common  law,  specifically  defines  the  crime  of  lar- 
ceny, and  the  question  involved  was  whether  or  not  the  defend- 
ant was  guilty  of  the  crime  thus  defined.  As  I  read  the  statute 
it  embraces  in  one  paragraph  the  former  crime  of  obtaining 
money  by  fraudulent  or  false  representation,  the  crime  of  ob- 
taining it  by  false  or  fraudulent  pretense  and  larceny  at  comr 
mon  law  and  was  intended  to  meet  and  obviate  the  nice  distinc- 
tion between  these  crimes,  discussed  in  the  previous  authorities, 
a  distinction  by  reason  of  which  many  convictions  were  reversed 
on  the  ground  that  the  indictment  charged  the  one  crime,  while 
the  evidence  showed  the  defendant  to  have  been  guilty  of  the 
other.  It  is  to  this  class  of  auithorities  that  many  of  the  defend- 
antfs  citations  relate.  They  are  not  relevant  to  the  inquiry  be- 
fore us  on  this  appeal. 

The  Penal  Code  (sec.  528),  so  far  as  it  relates  to  the  offense 
charged,  reads  as  follows: 

"Larceny  defined. — A  person  who,  with  the  intent  to  deprive 
or  defraud  the  true  owner  of  his  property,  ...  or  to  ap- 
propriate the  same  to  the  use  of  the  taker,    .    .    .    either 

"1.  Takes  from  the  possession  of  the  true  owner,  .  • .  .  or 
obtains  from  such  possession  by  color  or  aid  of  fraudulent  or 
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false  repreeeutation  or  pretense  ...  or  appixypriates  to  his 
own  use  .  .  .  any  money.  .  .  .  steals  such  property,  and 
is  guilty  of  larceny.'' 

The  section  is  multifarious,  embracing  several  distinct  of- 
fenses. The  crime  of  larceny  as  therein  defined  was  committed 
by  the  defendant  if  either  of  the  following  condition  appear 
upon  the  evidence: 

First  If  the  defendant,  with  intent  to  deprive  or  defraud 
Mrs.  Moeser  of  her  money,  or  to  appropriate  the  same  to  his  own 
uee,  took  the  $1,000  from  her  possession. 

Second.  If  the  defendant,  with  intent  to  deprive  or  defraud 
Mrs.  Moeser  of  her  money,  or  to  appropriate  the  same  to  his  own 
use,  obtained  the  money  from  her  possession  by  color  or  aid  of 
fraudulent  or  false  representations  or  pretense. 

Third.  If  the  defendant,  with  intent  to  deprive  or  defraud 
Mrs.  Moieser  of  her  money,  or  to  appropriate  the  same  to  his  own 
use,  took  the  money  from  her  possession  and  appropriated  the 
same  to  his  own  use. 

Fourth.  If  the  defendant,  with  intent  "to  deprive  or  defraud 
Mrs.  Moeser  o£  her  money,  appropriated  the  same  to  his  own 
use. 

In  People  v.  Jeffery  (38  K  Y.  St.  Rep.  313)  it  was  held: 
"In  our  Penal  Code  there  is  no  such  crime  as  obtaining  property 
under  false  pretenses.  The  offense  of  obtaining  property  under 
false  pretenses,  which  was  formerly  a  crime,  standing  by  itself 
and  well  defined,  is  now  included  under  the  general  term  of 
larceny.  Under  chapter  4  of  this  Code,  larceny  includes  not 
only  the  offense  as  it  was  defined  at  common  law  and  by  the 
Revised  Statutes  (2  R.  S.  679,  690),  but  also  embezzlement,  ob- 
taining property  by  false  pretenses,  and  felonious  breach  of 
tirust.  By  section  528  of  that  Code  any  person  who  is  guilty  of 
the  acts  by  which,  he  appropriates  property  to  the  use  of  himself 
or  any  other  person,  is  guilty  of  larceny." 

In  People  v.  Dumar  (106  'N.  T.  502)  the  court,  Danfobth, 
J.,  writing,  said  that  under  our  former  sysitem  a  substantial  dis- 


Digitized  by  VjOOQIC 


84  NEW    YORK   CRIMINAL   REPORTS,   VOL.    XVI. 

tinctdon  was  recognized  between  the  crimes  of  larceny  and  false 
pretenses.  "But  the  Penal  Code  recognized  that  the  moral  guilt 
of  die  two  offenses  was  the  same  and  swept  away  the  theory  by 
which  the  courts  had  felt  constrained  to  distinguish  them  in 
principle.  By  it  larceny  is  so  treated  (chap.  4)  as  to  include  not 
only  that  offense  as  defined  at  common  law  and  by  the  Eeviaed 
Statutes  (2  R  S.  679,  690),  but  also  embezzlement,  obtaining 
property  by  false  pretenses  and  felonious  breadi  of  trust  We 
find  in  section  528  of  that  act  certain  acts  enumerated,  either 
one  of  which  performed  by  any  person  with  intemti  to  defraud 
the  true  o\vTier  of  his  property  or  of  its  use  or  benefit,  or  to  ap- 
propriate the  same  to  the  use  of  the  taker  or  any  otihier  person, 
makes  him  guilty  of  larceny,  and  he,  in  tihe  language  of  the 
Code,  ^steals'  such  property.  The  crime  is  committed  ^^^en 
with  that  intent  a  person  .  .  .  second,  obtains  it  from  such 
possession  (that  of  the  true  owner)  by  color  or  aid  of  fraudulent 
or  false  represenifations  or  pretense." 

In  People  v.  Lawrence  (137  K  Y.  517,  522)  the  court  said: 
"Laroeny  is  defined  in  section  528  of  the  Penal  Code  so  as  to 
include  not  only  that  offense  as  constituted  at  common  law  and 
under  the  Revised  Statutes,  but  also  embezzlement,  obtaining 
property  by  false  pretenses  and  the  felonious  breach  of  a  trusti 
To  constitute  larceny  it  is  not  needful  thaft  the  property  stolen 
should  have  been  taken  from  the  possession  of  the  owner  by  a 
trespass.  But,  if  a  person  obtains  possession  of  property  from 
the  owner  for  a  special  purpose  by  some  device,  trick,  artifice, 
fraud  or  false  pretense,  intending  at  the  time  to  appropriate  it 
to  his  own  use,  and  he  subsequently  does  appropriate  it  to  his 
own  use,  and  not  to  the  special  purpose  for  which  he  received  it, 
he  is  guilty  of  laroeny;  and  so  it  has  repeatedly  been  held. 
(Smith  V.  People,  53  N.  Y.  Ill ;  Loomis  v.  People,  67  id.  322 ; 
People  V.  Morse,  99  id.  662.)  In  such  a  ease  it  is  essential  for 
the  People  to  sho\v  not  only  that  the  person  obtained  possession 
of  the  property  in  that  way,  but  that  he  did  it  animo  furandi 
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with  Uje  iin^itioci  at  d^  zime  c«f  S3ibee*;r-i*n:lv  iT»pr  .prliriv^  it 
to  his  own  usa"* 

Tiis  briiirs  us  >•  a  c»T^:ieranc«i  •f  :Le  eviirnoe  for  :i)e  piii^ 
poee  •  .f  jiacerrAii.ii4ff  wLediir-r  it  vas  sriSoieci  t."*  varram  a  T«r^ 
did  dij-iiii£r  Uie  o^fendsiii;  riiilry  of  ie  criioe  oiaiwi  in  ihe  in- 
dictmet:. 

There  is  evi.i«ice  i«-«i:ii^  :o  show  The  foVAoyms:  faocs:  In 
March-  lSi*t*,  ihe  defendant  deviied  ard  h?sran  to  rr.t  into 
operation  a  5<?henie  f<*r  secnrinir  the  dep^sii  wi-Ji  him  of  money 
by  persons  who  might  desire  to  enter  into  siook  speculations^ 
This  scheme,  in  its  infancy,  was  quite  moderate  in  e:stent.  bwt 
grew  hv  what  it  fei  nj*  ►n  iiniii  the  defendant  had  received  enor- 
mons  deposits  from  ail  sections  of  this  coimtry,  Canada^  and  one 
frwu  Eurctpe.  Ori<rinally  he  promised  that  for  every  ten  dol- 
lars or  more  dej«»sited  with  him  he  w.mld  j^y  the  deixisitor  ten 
per  cent  weekly  nntil  the  deposit  was  withdrawn,  the  dep^^it  be- 
ing guaranteed  against  loss  by  '"surplus,'*  and  withdrawable  at 
any  time  on  one  week's  notice. 

The  defendant  was  a  member  of  a  prominent  Bnx^klyn 
diiir(Ji<»  and.  at  one  time  president  of  the  Christian  Endeavor  So- 
ciety attadied  to  that  diurch.  In  this  connection  he  became  itb- 
timate  with  young  men  attending  the  Sunday  school,  three  of 
whom,  Hartman,  Berestrom  and  Bragjre,  from  seventceii  to 
twenty  years  of  age,  he  induced  to  invest  small  sums  of  money 
with  him.  He  claimed  to  be  able  to  pay  them  ten  per  cent*  per 
week  on  their  investments,  stating  that  he  had  secured  ''inside 
information"  whidi  would  enable  him  to  make  the  promised 
returns.  Bergstrom,  apparently,,  was  the  first  investor,  and  on 
March  16,  1899,  received  from  Miller  a  paper  reading  as  fol- 
lows: 

Mar.  16,  1899. 
^'Eeoeived  C.  Oscar  Berggfcrom 

"Ten  Dollars 00-100 

"for  aoct.  Speculation  in  Stocks: 

"The  principal  gnaranteed  against  loss* 
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"Dividends  weekly  from  $1  upwards  till  principal  is  with- 
drawn. 

"WM.  F.  MILLER." 
Oq  April  eighth  Bergstrom  invested  a  further  sum  of  ten 
dollars  and  received  the  following  receipb: 

April  8,  1899. 
"Received  from  G.  Oscar  Bergstrom  the  sum  of  Ten  ($10.00) 
Dollars^  principal  guaranteed  against  lose,  and  may  be  with- 
drawn at  any  time,  dividends  to  be  paid  weekly  in  suma  of  One 
($1.00)  Dollar  and  upwards.  WM.  F.  MILLER" 

At  this  time  Miller  had  made  his  headquarters  at  the  store  of 
Heber  &  Brandt,  on  the  corner  of  Marcy  and  Park  avenues, 
Brooklyn.  In  the  latter  part  of  February  he  hired  the  top  floor 
of  No.  144  Floyd  street,  a  two-story  frame  dwelling  house  in  a 
residential  neighborhood ;  and  some  time  in  October  he  hired  the 
whole  house.  At  first  he  occupied  one  room,  the  furniture  con- 
sisting of  two  or  three  chairs,  a  small  taUe,  a  desk  and  a  safe. 
In  August  he  employed  three  boys  abouti  fourteen  years  of  age, 
John  and  Louis  Miller  and  Charles  Scherer,  and  they  also  be- 
came investors.  His  working  force  gradually  increased,  there 
being  at  one  time  twenty-two  persons  engaged  in  writing  out 
dividend  checks  alone. 

On  April  twentieth  he  persuaded  Brandt  to  invest  ten  dol- 
lars; on  tihe  twenty-second,  another  ten  dollars;  in  June,  one 
hundred  dollars ;  in  August*,  ten  dollars,  and  on  November  sev- 
enteenth, fifty  dollairs.  Some  other  depositors  had  been  secured 
early  in  the  life  of  the  scheme,  and  from  the  outeeti  he  offered  as 
an  inducement  five  per  cent,  commission  upon  the  amount  of  any 
de;x)sits  secured  by  any  person,  and  this  continued  during  the 
entire  existence  of  the  scheme. 

The  business  grew  with  great  rapidity.  The  commission  of 
five  per  cent,  and  the  actual  payments  of  the  weekly  dividends 
encouraged  investments.  The  ten  per  cent,  was  promptly  paid 
each  week.    It  is  apparent  that  this  percentage  was  paid  out  of 
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th€i  reoeipte  from  customere,  and  not  from  speeulationB  or  inve&- 
ments. 

In  the  early  days  of  what  the  defendant  called  the  syndicate 
some  of  the  reoeipte  were  written  upon  stray  scrape  of  paper,  or 
upon  slips  headed  with  the  name  and  businees  of  Brandt  & 
Heber,  but  in  August  appeared  elaborately  printed  reoeiptis 
reading  as  follows: 

"An  investment  of  $10.00  will  net  you 
a  profit  of  $52.00  a  year. 
"William  F.  Miller,  Mgr.  Franklin  Syndicate 

"Stock  Exchange 
"Daily  from  10  a.  m.  to  3  p.  m.  Bankers  and  Brokers 

"Stocks,  Bonds,  Wheat,  Cotton. 
"Eesidenoe  &  Mail  Address 

"144  Floyd  St.,  [Picture  Ben.  FrankUn.] 

'Brooklyn,  N.  T. 

"New  York 
"The  way  to  wealth  is  as  plain  as  tihe  road  to  market — ^Frank- 
lin. 

Brooklyn,  New  York,  Aug.  24,  1899. 
*^eceived  from  Mr.  Gus.  Brandt  the  sum  of  Ten  Dollars 
($10.00),  for  ONE  share  interest  in  the  Franklin  Syndicate; 
(principal  guaranteed)  against  loss  and  may  be  withdrawn  at 
any  tin^,  dividends  to  be  paid  weekly  in  sums  of  One  Dollar 
and  upwards  per  share,  until  principal  is  withdrawn, 

'WILLIAM  F.  MILLER." 
The  defendant  never  was  a  member  of  the  Stock  Exchange 
and  was  not  entitled  to  any  privilege  of  tbe  floor,  and  he  was  not 
an  individual  banker  under  the  statute  of  this  State. 

Later  appeared  another  certificate,  a  finely  engraved  instni- 
ment,  ae  follows : 

''William  F.  Milleb,  Investors  guaranteed 

"Mgr.  against  loss. 

'Trnveetmente  Franklin  Syndicate. 
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^'CorrespondeDce  Bureau  &  Stocks^  Bonds,  Wheats  Cotton. 

"Mail  addrees : 

"144  Floyd  St  (Ben.) 

"Brooklyn,  N.  Y.  (         ) 

(  Franklin) .  Brooklyn 

and 
"New  York,  diarleetown,  Maas. 
"The  way  to  wealth 
is  as  plain   as  the 
roiad  to  market 

— Franklin. 

"Brooklyn,  New  York,  Nov.  17,  1899. 

"Received  from  August  H.  Brandt  the  sum  of  Fifty  dollars 
for  an  interest  in  the  Franklin  Syndicate;  principal  guaranteed 
against  loss  by  sui*plus,  and  can  be  withdrawn  at  any  time,  upon 
one  week's  notice  and  the  return  of  this  receipt;  10  per  cent 
interest  paid  weekly  on  this  deposit  until  principal  withdrawn. 

"WILLIAM  F.  MILLER" 

"No.  13005 


In  October,  after  the  defendant  had  rented  the  whole  house 
on  Floyd  street,  a  literary  bureau  under  the  management  of 
Cecil  Leslie  was  added,  and  circular  letters  were  issued,  one  of 
which  reads  as  follows : 
"To  MY  Depositors:  ^ 

"Owing  to  the  enormous  success  of  the  Franklin  Syndicate 
in  the  past,  and  to  the  urgent  request  of  a  large  majority  of  my 
depositors,  I  have  decided  to  incorporate  the  Franklin  Syndi- 
cate on  December  2nd  next  \vith  a  capital  of  $1,000,000.  I 
take  this  action  not  alone  for  the  benefit  but  for  the  prot'ection  of 
all  investors  as  well.  The  niames  of  the  incorporators  and  offi- 
cers of  the  Franklin  Syndicate  will  be  announced  later,  are 
the  names  of  men  well  and  favorable*  known  in  the  financial 

•Bio. 
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world.  As  all  depoeitors  are  entitled  to  stock  certificates  in  the 
oarporation,  it  will  be  necessanr  to  compare  the  receipts  you  now 
hold  with  my  books,  and  just  as  soon  as  I  receive  your  receipts 
I  will  immediately  send  you  your  stock  certificate  to  which  you 
are  entitled  for  the  same  number  of  shares  which  you  now  hold. 
The  holders  of  the  stock  certificates  in  the  Franklin  Syndi- 
cate (incorporated)  will  be  entitled  to  all  the  privileges  and 
profits  of  each  transactaon.  The  Franklin  Syndicate  (incor- 
porated), will  continue  to  do  business  just  the  same  as  hereto- 
fore, and  depositors  will  not  be  restricted  to  their  dividends  as 
before.  I  am  positive  that  all  stock  certificates  will  be  selling 
ait  a  very  large  premium  after  January  1st,  and  I  desire  to  say 
to  all  those  who  are  not  conversant  with  the  dealings  of  Wall 
street,  that  such  stock  as  the  American  SugarRefining  Company, 
which  pays  12  per  cent  a  year  dividends,  is  now  selling  at  155, 
and  it  is  my  firm  belief  that  the  Franklin  Syndicate  shares 
will  be  selling  at  $400  to  $500  a  shajne  before  March  1st,  next 

"I  shall  oontinue  to  reoeive  deposits  the  same  as  heretr>fore 
until  January  1st.  After  December  2iid,  which  is  the  day  of  in- 
Gorponution,  I  shall  open  no  new  accoimts  for  less  than  $50.  All 
accounts  which  I  now  have  of  lees  than  $50  will  have  to  deposit 
sufficient  to  make  their  account  $50  or  they  will  not  be  taken 
into  the  new  corporation  on  January  1st  Their  mdnej  now  on 
deposit  will  be  paid  them.  Everybody  is  requested  to  send  or 
bring  in  their  certificates  immediately  so  as  to  facilitate  the 
exchange.  In  oondixsion  I  desire  to  congratulate  all  those  who 
have  been  depositors  in  the  Franklin  Syndicate  on  the  wonder- 
ful success  the  Franklin  has  had  under  my  management,  and  I 
shiill  continue  in  tlhe  future  to  give  you  my  very  best  efforts,  as 
in  the  past 

"Yours  very  truly, 

"WILLIAM  F.  MILLER" 

"P.  S.  The  stock  of  the  Franklin  Syndicate  (incorporated) 
is  full  paid  and  non-assessable,  and  it  is  the  intention  of  the 
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Franklin  Syndicate  (inoorporated)  tlo  oomttbiue  paying  10  per 
cent  a  week." 

There  never  was  an  incorporatSotn  such  as  was  described  in 
this  letter. 

In  another  letter  he  said : 

"My  amhitian  is  to  make  the  Franklin  Syndicate  ooie  of  the 
largest  and  strongest  syndicates  operating  in  Wall  street,  which 
will  enable  us  tb  manipulate  stocks,  putting  them  up  or  down  as 
we  desire,  and  which  will  make  our  profits  five  times  more  than 
they  are  now;  sb  to  that  I  have  no  doubt,  far  it  beaefitB  its  in- 
vestors by  paying  weekly  dividends  and  douhles  their  money  in 
a  very  ahcwt  time. 

"YouTB  truly, 

WM.  F.  MILLER" 

Another  lettler  contains  the  following  sentences: 

"WealsoGUARAi^TEEyou  against  loss,  tihere  being  absolutely 
no  risk  of  losing,  as  we  depend  entibelt  on.  iNsms  xnfobma- 
TiON.  The  information  we  receive  comes  from  mtost  reliable 
SOURCES,  which  fact  many  who  have  dealings  with  us  can  sub- 
stantiata  Our  business  is  honest,  safe,  legitimate  amd 
profitable;  this  has  been  satisfactorily  demonstrated  to 
all  our  customers. 

"An  investment  of  Ten  Dollars. 
"$10  will  give  you  a  profit  of  $1  and  upwards  each  week 
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"This  may  look  impossible  to  you,  but!  you  know  there  must 
be  a  way  where  one  can  double  their  money  in  a  short  time,  or 
else  there  would  be  no  Jay  Gould,  Vanderbilt^  or  Flower  Syndi- 
cate and  other  millionaires  and  Syndicates  who  have  made  their 
fortunes  in  Wall  street,  starting  with  almost  nothing. '^ 

Inllending  depositors  were  referred,  among  other  persons,  to 
Bragg,  Bergstrom,  Ilartman,  Heber  and  Brandt,  as  customers 
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vrith  whom  tke  defendant  had  dealt,  and  many  letteire  of  inquiry 
-were  received  and  answered  by  them,  some  being  typewritten 
letters  furnished  to  them  by  the  defendant. 

In  other  letters  sent  out  by  Miller  occur  the  following:  "The 
equilibrata  of  Wall  street  is  maintained  by  the  fluctuations  be- 
tween the  vast  army  of  losers  and  the  privileged  few  who  win. 
.  .  .  This  profit,  undoubtedly,  seems  phenomenal  to  you,  but 
it  is  a  mere  drop  in  lihe  bucket  to  those  accustomed  to  the  enor- 
mous gains  noted  in  the  gigantic  deals  on  the  Exchange  floors  of 
this  city.  You  ask  how  we  do  it  and  from  whence  we  obtain  our 
exclusive  informa.tion  to  so  sueoeesfuUy  and  oomtinuously 
manoeuvre  our  operations.  Therein  lies  the  secret  of  it  all.  Our 
^inside  tips'  are  from  the  fountiainhead  of  speculative  interests 
aiftd  ne^er  fail  us.  This  advantage  we  not  only  possess  here, 
but  over  the  WafihingtX)n  wire  as  well.  .  .  .  This  concern  has 
been  in  operation  during  the  past  eight  years,  during  which 
time  it  has  enjoyed  the  confidence  of  the  most  conservative 
monied  institwtions.  .  .  .  The  investor  assumes  no  liablity, 
his  money  being  treated  as  a  simple  deposit,  which  is  guaranteed 
against  loss  by  the  immense  surplus  fund  qf  the  Franklin  eepeo- 
ially  reserved  for  that  purpose." 

Besides  the  circulars  a  number  of  "slips"  were  issued  and 
placed  in  envelopes  in  which  the  dividend  checks  were  sent  to 
depoei'tors,  and^th^e  were  scattered  over  the  whole  coimtry. 
Some  of  them  are  headed  respectively : 

"Confidenial  'tip'  to  Our  Friends." 

"Another  Chance  For  You." 

"Timely  Hint  to  Investors." 

"Fbanklin  syndicate.''' 

"Observe  This  Fact." 

"A  Big  Profit  Certain." 

Not  satisfied  with  his  circulars  and  slips,  the  defendant  se- 
cui^  the  services  of  a  newspaper  advertising  agent  who  in- 
serted advertlisements  in  600  or  YOO  newspapers,  the  defendant 
paying  tlKirefor  about  $82,000.     Miller  also  secured  the  in- 
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sertion  in  various  financial  and  otber  newspaperiB  of  articlee, 
one  of  which,  taken  from  a  western  paper,  was  headed :  • 

"WALL  STREET  ASTONISHED. 


^William  F.  Miller's  Franklin  Syndicate  a  Big  Winner. 


"10  Per  Cfent  A  Week  Profit 


"All  Former  Efforts  in  Financial  Operaitione  Eclipsed  by  a 
New  Wizard  in  the  Eealms  of  StJock  Manipulation." 

The  article  refers  to  the  defendant  as  "The  Napoleon  of  Fi- 
nance," and  it  was  hinted  that  he  had  reoeived  pointers  from 
the  "Senatorial  clique"  at  Washington.  This  artdcle  is  signed 
by  Leslia 

Many  other  notices  were  published  in  various  newspapers, 
among  them  the  New  York  Mercantile  Financial  Examiner, 
for  all  of  which  Miller  paid  liberal  sums  of  money. 

On  November  sixteenth,  he  gave  one  of  his  employees  a  tele- 
gram, to  be  sent  to  all  the  subscribers,  reading  as  follows : 

"  'Impoi-tant'  We  ha-ve  inside  information  of  a  big  trans- 
action to  begin  Saturday  or  Monday  morning.  Big  Profita 
Remit  at  once  so  as  to  receive  the  profits. 

WILLIAM  F.  MILLER, 

"Franklin  Syndicate." 

This  employee  took  to  the  telegraph  ofiice  a  list  of  the  names 
of  10,000  persons  tio  whom  the  telegram  was  to  be  sent  at  the 
expense  of  the  receivers.  The  defendant  deposited  $300  to  pay 
for  uncollected  messages,  and  the  message  was  actually  sent  to 
1,483  persons. 

In  October  and  November  large  sums  of  money  were  re- 
ceived daily,  the  scheme  having  reached  its  greatest  suooess. 
There  were  over  12,000  subscribers.  At!  first  accounts  were  kept 
in  books,  but,  owing  to  the  multitude  of  deposits,  a  case  or  slip 
system  was  substituted.  The  defendant  employed  many  clerks, 
working  from  early  in  the  morning  till  laibe  at  night     Crowds 
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of  depositoirs  appeared  at  the  house,  same  to  deposit  moneT  and 
others  to  receive  their  dividends-  They  extended  in  lon^  lines 
from  the  office  to  the  street,  awaiting  their  turn,  each  in  sight  cf 
the  other,  those  depositing  receiving  encouragement  to  deposit 
by  seeing  the  dividend  drawers  taking  their  profits.  At  one  time 
the  front  stoop  broke  down  on  aoount  of  the  crowds.  Money 
was  strewn  in  packages  in  drawers  and  about  the  floor  of  the 
offica  The  defendant's  books  and  slips  show  that  during  Octo- 
ber and  November  the  sums  received  daily  often  amounted  to 
from  $20,000  to  more  than  $63,000,  and  the  whole  amount 
actually  due  depositors  on  November  twenty-fourth  was  $1,156,- 
000. 

Bank  accounts  were  opened  with  varioiis  banks  and  with  the 
Wells-Fargo  Express  Company  for  the  purpose  of  collecting 
out-of-town  subscriptions.  It  is  manifest  that  the  weekly  divi- 
dends, which  sometimos  amounted  to  $12,000,  were  i>aid  out  of 
the  current  receipts,  but,  notwithstanding  this,  the  balance  of 
money  had  increased  to  such  an  extent  that  on  November  six- 
teenth the  defendant  bought  $60,000  in  United  States  bonds 
and  on  November  twenty-first  $40,000.  On  the  latter  day  he 
purchased  a  certdficatle  of  deposit  of  $100,000. 

About  October  16th  Schlessinger  appeared  upon  the  scene 
and  the  pixweeds  were  divided  between  him  and  the  defendant, 
Schleesinger  receiving,  on  November  16th,  for  one  month's 
share,  one^ird  and  the  defendant  twio-thirds.  It  appears  by 
the  defendant's  books  that  Schlessinger,  at  the  latter  date,  re- 
ceived $144,718  and  Miller  $289,436. 

The  only  dealing  in  stock  which  appears  in  the  evidence  was 
a  deposit  of  $1,000  with  a  firm  of  brokers  as  a  margin  for  spec- 
ulation, the  enterprise  resulting  in  loss  of  the  entire  amount  with 
the  exception  of  $5.36. 

About  November  2l8t  the  defendant's  operationfi  had  a^ 
tracted  the  attention  of  the  daily  press  and  partily  through 
comments  therein  and  the  visits  of  reporters  and  the  publicity 
given  thereby  the  entire  scheme  collapsed  on  the  24th  of  No- 
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vember,  when.  Miller  made  a  voluntary  aasigmneint  to  Daly,  one 
of  his  employees,  for  the  benefiU  of  creditoTB,  and  fled  to  Caaadsu 
The  police  took  possession  of  the  premises. 

The  evidence  thus  summarized  was  sufficient  to  require  the 
submission  to  the  jury  of  the  question  whether  or  not  the  de- 
fendant intended  to  deprive  Mrs.  Moeser  of  the  $1,000,  or  in- 
tended to  appropriate  the  same  to  his  own  use;  and  whether  or 
not  he  obtained  the  money  by  color  or  aid  of  fraudulent  or  false 
representations  or  pretenses,  and  whether  or  not  he  appropri- 
ated the  money  to  his  o\vn  use. 

Coming  now  to  the  conneotion  of  the  complainant,  Mrs. 
Moeser,  with  the  scheme,  it  appears  that  on  October  12th  she 
gave  one  Wilson  $100,  which  he  deposited  for  her,  receiving  the 
usual  receipt.  She  drew  her  weekly  dividend  upon  this  amount 
and  on  Novemberl6th  deposited  the  $1,000  mentioned  in  the 
indictment.  Upon  her  first  deposit  of  $100  she  received  four 
or  five  payments,  and  testified  that  when  she  put  in  the  $1,000 
she  expected  to  receive  tihe  same  dividend  of  ten  per  cent, 
weekly.  She  had  read  in  the  papers  the  references  to  Vander- 
bilt  and  Gould  and  the  moneymakers  of  Wall  street.  At  the 
time  of  the  deposit  of  $1,000  she  had  not  received  or  read  any 
circulars,  but  saw  them  lying  about  Miller's  office. 

I  do  not  find  it  necessary  to  discuss  the  question  whether 
Mrs.  Moeser  parted  with  her  money  on  the  faith  of  any  repre- 
sentations made  directly  to  her  by  the^  defendant.  It  is  suffi- 
cient if  there  was  a  fraudulenf,  or  false  represenitation  or  pre- 
tense by  color  or  aid  of  which-  she  was  induced  to  i>artj  with  the 
possession  of  the  money,  that  is,  if  the  defendant  put  before  the 
public  a  scheme  the  general  knowledge  of  which  ca.me  to  her, 
and  she  was  induced  thereby  to  deposit  the  $1,000  with  the  de- 
fendant for  the  purposes  of  such  scheme,  he  obtained  poseeesion 
of  her  money  by  color  or  aid  of  such  scheme. 

Her  testimony  is  tihat  two  weeks  before  she  deposited  her 
$100,  on  October  12th,  she  heard  of  the  Franklin  Syndicate  and 
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authorized  Wilson  to  put  m  the  mosey  and  that  he  brought  her 
back  a  receipt]  reading  as  follows: 

'^Eeceived  from  C.  Wilson  the  sum  of  One  Hundred  Dollars 
($100.00)  for  a  Ten  share  interest  in  the  Franklin  Syndicate; 
principal  guaranteed  against  loss,  and  may  be  withdrawn  at 
any  time^  upon  one  week's  notice  and  the  return  of  this  reoeipt; 
dividends  payable  weekly  in  sums  of  One  Dollar  and  upwards 
per  share  until  principal  is  withdrawn. 

"WILLIAM  F.  MILLER" 

On  this  deposit  she  drew  $10  a  week  for  five  weeks.  After- 
ward she  went  to  the  house  "to  see  how  people  were  going  there 
to  put  any  money  in."  She  subsequently  made  the  $1,000  de- 
posit personally  and  received  a  receipt  from  the  defendant, 
reading  as  follows: 

"Brooklyjst,  New  York,  Nov.  16,  1899. 

"Received  from  Catherine  Moeeer  the  sum  of  One  Thousand 
Dollars,  for  an  interest  in  the  Franklin  Syndicate;  principal 
guaranteed  against  loss  by  surplus,  and  can  be  withdrawn  at 
any  time,  upon  one  week's  notice  and  the  return  of  this  receipt ; 
10  per  cent,  interest  paid  weekly  on  this  deposit  until  principal 
is  withdrawn, 

"No.  12217.  WILLIAM  F.  MILLER" 

She  asked  him  if  he  would  insure  the  money  and  he  said  "the 
coupon  was  insurance  enough."  She  saw  circulars  lying  about 
but  did  not  take  any.  She  says,  however,  that  they  had  a  head- 
line and  picture  like  those  in  evidence. 

Wilson,  who  made  the  first  deposit  for  her,  had  himself  in- 
vested $130.  In  the  latter  part  of  September  or  tibe  beginning 
of  October  he  received  a  copy  of  the  New  York  Mercantile 
Financial  Examiner  containing  the  article  already  referred  to, 
but  does  not  say  that  he  showed  it  to  Mrs.  Moeser.  She  gave 
him  the  $100  to  invest,  and  he  paid  it  to  the  defendant,  received 
the  receipt  therefor,  which  he  gave  to  Mrs.  Moeser.  When  the 
$1,000  wa«  paid  in  he  told  Mrs.  Moeser:  "You  are  taking  an 
awful  risk,  that  if  you  lose  it,  don't  blame  me,  because  I  don't 
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want  you  to  blame  me  after.  She  said :  *  You  say  it  is  all  rigbt' 
I  said :  ^  What  I  can  see,  it  is ;  tiie  money  is  coming  in  fast  tJiere 
and  you  will  have  a  chance  tk>  win  out'  So  she  said :  *I  will  put 
the  money  in.'  " 

From  this  testimony  the  jury  had  the  right  to  infer  that  the 
defendant's  scheme,  known  generally,  as  the  Franklin  Syndicatlep 
had  been  made  public  by  him;  that  Wilson  knew  of  it;  that 
Mrs.  Moeeer  had  learned  of  it  and  was  induced  to  invest  her 
$100,  receiving  a  certificate  or  "coupon"  bearing  the  name  of 
the  Franklin  Syndicate,  promising  to  pay  ten  per  cent  weekly ; 
that  she  received  her  weekly  installments  for  five  weeks  and 
thereupon  made  her  second  investment  of  $1,000,  induced 
thereto  to  her  general  knowledge  of  the  scheme,  by  the  apparent 
success  of  her  first  investment,  by  the  payment  to  her  of  weekly 
dividends  on  that  investment  and  by  the  general  appearance  of 
what  was  going  on  at  the  syndicate  headquarters;  that  the  scheme 
of  the  defendant  was  a  false  and  fraudulent  representation  or 
pretense  that  he  had  the  ability  to  pay  ten  per  cent  weekly; 
that  the  scheme  was  put  forth  for  the  purpose  of  accomplishing 
precisely  what  it  did  accomplish,  and  that  the  defendant  ob- 
tained the  money  from  Mrs.  Moeeer  by  color  or  aid  of  the 
scheme  which  he  had  published,  and  tliait  the  scheme  was  a 
scheme  and  fraudulent  pretense,  artifice,  device  or  trick. 

Iti  is  a  familiar  rule  tliat  a  person  is  presumed  to  intend  the 
natural  consequences  of  his  acts.  It  cannot  be  doubted  that  it 
was  the  intention  of  the  defendant  that  his  statements,  receipts, 
circulars,  publications  and  regular  though  temporary  payment 
of  dividends  should  secure  the  deposit  of  money  with  him. 
There  was  ample  ev^idence  to  justify  the  inference  that  he  was 
propounding  a  preposterous  scheme  of  "device,  trick,  artifice, 
fraud  or  false  pretense,"  and  that  he  obtained  the  money  from 
Mrs.  Moeeer,  intending  at  the  time  to  appropriate  it  to  his  own 
use,  and  that  subsequently  he  did  so  appropriate  it 

In  view  of  what  is  said  in  the  early  parti  of  my  opinion,  as  to 
the  constniction  of  section  628  of  the  Penal  Code,  I  do  not 
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deem  it  essential  to  do  mor^  thsn.  refer  to  the  charge  of  the  court 
in  which  the  jury  were  instructed  that,  in  order  to  find  the  de- 
fendant guilty  of  larceny,  they  must  find  that  Mrs.  Moeeer  did 
not  intend,  to  part  with  title  to  or  dominion  over  the  $1,000 
when  she  delivered  it  to  Miller^  and  that  they  must  also  find 
that  he  intended  to  apply  it  to  his  own  use  and  to  deprive  her  of 
the  money.  This  charge  wa«  certainly  most  favorable  to  the  de- 
fendant 

The  appellant's  counfiel  also  contend  that  it  wae  error  to  ad- 
mit evidence  of  transactions  with  other  persons  of  a  similar 
character  to  that  with  Mrs.  Moeser.  The  court  admitted  the  tes- 
timony to  show  the  intent  of  the  defendant,  and  there  is  abund- 
ant authority  for  tte  ruling.  (Weyman  v.  People,  4  Hun, 
511;  People  v.  Peckens,  163  K  Y.  577;  Mayer  v.  People,  80 
id.  364.) 

One  exception  to  the  charge  requires  consideration.  De- 
fendant's coimsel  requested  the  court  to  charge  the  jury  that 
"they  must  find  in  order  to  convict  the  defendant  that  at  the 
time  he  received  the  money  from  Mrs.  Moeser  he  formed  the 
intent  to  steal  it.  By  the  Court:  I  decline  that  charge  in  its 
present  shape.  If  at  any  time  prior  to  the  24tli  of  Novem- 
ber he  conoeived  the  idea  of  appropriating  iti  he  is  guilty  of  lar- 
ceny. By  Mr.  Ridgway:  We  except  to  the  court's  refusal  to 
charge  as  requestied  as  well  as  to  the  court's  qualification  and 
modification  thereof." 

If  I  have  heretofore  correctly  analyzed  the  statute,  the  re- 
quest was  properly  refused ;  for,  under  my  fourth  division,  "If 
the  defendant,  with  intent  to  deprive  or  defraud  Mrs.  Moeser 
of  her  naoney,  appropriated  the  same  to  his  own  use,"  he  stole 
the  same  and  is  guilty  of  larceny.  It  was  not  error  to  decline  a 
request  to  charge  that  the  intent  to  steal  must  be  coincident  with 
ihe  reception  of  the  money,  for  intent  to  steal  might  also  be 
connected  with  the  appropriation.  Hence  an  intent  to  appro- 
priate, conceived  at  any  time  prior  to  November  24th,  the  date 
of  tihe  appropriation,  was  sufficient  to  sustain  the  charge  of  the 
Vol.  XVI— 7 
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indictment,  and  the  refusal  to  chai^  as  lequeeted  was  not  error. 
It  was  also  in  aooord  with  the  rule  laid  down  in  People  v.  Law- 
rence ( supra)  y  quoted  above. 

I  find  no  failure  of  evidence  sufficient  to  convict  the  defend- 
ant of  the  crime  of  larceny  as  defined  by  section  528  of  the 
Penal  Code,  and  no  reversible  error  in  the  charge,  or  in  the  ad- 
mission or  exclusion  of  evidence,  or  in  the  denial  of  the  several 
motions  of  the  defendant 

The  judgment  of  conviction  should  be  affirmed. 

Judgment  of  conviction  reversed  and  new  trial  ordered. 


Supreme  Court—Appellate  Division— Second  Department. 

October,  1901. 

THE  PEOPLE  v.  GEORGE  GARNER. 

(64  App.  Div.  410.) 

1.  Rape — IirDicricsNT. 

The  refusal  of  the  court  to  compel  the  district  attorney  to  make  an 
election  between  the  two  counts  of  an  indictment  severally  charging 
rape  in  the  first  and  second  degree,  presents  no  ground  for  reversal 
when  no  request  was  made  for  a  charge  to  that  effect^  and  defendant 
was  convicted  of  the  main  charge. 

2.  Same — Evidence. 

The  wife  of  a  defendant  charged  with  rape  is  competent  to  testify 
to  confession  made  by  him  to  her  mother  in  her  presence. 

Appeal  by  the  defendant,  George  Gamer,  from  a  judgment 
of  the  County  Court  of  Nassau  county,  in  favor  of  the  plaintiff, 
rendered  on  the  4tli  day  of  December,  1900,  convicting  him  of 
the  crime  of  rape  in  the  second  degree. 

George  Wallace,  for  the  appellant. 

James  P.  Niemann,  District  Attorney,  for  the  respondent. 
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HiBscHBEBG,  J. :  The  oomplainant  was  the  daughter  of  the 
defendant,  a  child  fifteen  years  of  age.  The  commiflsion  of  the 
crime  was  proven  by  her  direct  evidence,  and  by  the  evidence  of 
the  farm  hand  Smith,  and  also  by  proof  of  defendant's  admis- 
sions made  to  others.  Various  errors  in  ruling  are  alleged,  how- 
ever. 

It  is  alleged  that  the  court  erred  in  permitting  tihe  defendant's 
wife  to  testify  to  his  confessions.  Assuming  that  it  would  be 
improper  to  permit  a  wife  to  testify  to  such  confessions  of  guilt 
as  privileged  and  oonfidential  oommunicajtions,  it  is  a  sufficient 
answer  to  this  point  to  say  that  the  court  ruled  upon  the  ques- 
tion in  defendant's  favor  and  that  the  record  discloses  no  testi- 
mony on  the  part  of  the  wife  of  confession  made  to  her  by  the 
defendant,  excepting  in  answer  to  a  question  by  the  defendant's 
oounsel  on  cross-examination.  She  was  allowed  to  testify  to 
confessions  made  by  the  defendant  to  her  mother  in  her 
presence,  but  such  evidence  was  clearly  oampetent. 

It  is  further  insisted  that  the  court  improperly  admitted  evi- 
dence of  the  disclosure  of  the  occurrenoe  by  the  oomplainanit 
to  others  long  after  the  event*  Wh.atever  evidence  of  this  char- 
acter appears  in  the  record  appears  to  have  been  received  with- 
out objection,  and  while  in  a  proper  case  we  might  reverse  a 
conviction  for  the  reception  of  illegal  evidence,  although  no 
exception  was  taken,  nothing  appears  here  except  the  fact  tihatJ 
the  child  did  make  some  disclosures.  What  she  said  was  not 
testified  to  by  any  witness,  and  the  defendant  cannot  be  deemed 
to  be  prejudiced  by  proof  of  the  undoubtied  fact  that  some  time 
after  the  commission  of  the  crime  his  daughter  complained  of 
it  and  made  a  charge  against  himu 

The  refusal  of  the  court  to  compel  the  district  attorney  to 
make  an  election  between  the  two  counts  of  the  indictment  pre- 
sents no  error  requiring  reversal.  The  first  count  charged  raipe 
in  the  second  degree,  and  the  second  count  charged  assault 
in  the  second  degree.  It  may  be  that  on  the  autlhority  of 
People  V.  Aldrich  (33  K  Y.  St.  Rep.  790)  no  conviction  could 
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have  been  had  under  the  second  oount  on  the  evidence  herein. 
But  as  no  request  was  made  for  a  charge  tio  tibat  eiffect,  and  aa  the 
defendant  was  convicted  of  the  main  oflFense,  the  error  which 
called  for  a  reversal  in  the  case  cited,  if  it  exists  here,  does  ntA 
demand  a  similar  result.  In  that  case,  under  a  like  indictment^ 
the  defendant  was  convicted  of  the  assault  upon  ponoof  of  the 
consummated  rape,  and  it  was  held  that  he  was  convicted  of  a 
crime  which  was  noti  proven.  Here  the  oonviction  was  of  the 
crime  which  was  proven.  The  case  of  People  v.  Flahertiy 
(162  N.  Y.  632),  cited  by  appellant,  is  not  at  all  in  point 
There  the  prosecution  was  permitted  to  prove  several  offenses 
and  to  make  an  election  at  the  close  of  the  People's  case.  Here 
but  one  offense  was  proven,  and  while  the  indictment  may  have 
contained  a  oount  for  an  offense  not  involved  or  embraced  in 
the  offense  proved,  and  while  such  pleading  may  have  been  de- 
fective and  demurrable,  as  the  question  was  not  properly  raised, 
and  the  defendant  has  been  convicted  of  the  offense  committed, 
proved  and  charged,  he  cannot  be  said  to  have  been  prejudiced 
in  a  legal  sensa 

The  other  points  raised  have  been  duly  considered,  but  none 
of  them  is  deemed  sufficient  to  demand  a  reversal  of  the  judg- 
ment 

The  judgment  of  conviction  should  be  affirmed. 

Woodward,  Jenks  and  Sewell,  J  J.,  concurred ;  Gk)ODRiOH, 
P.  J.,  not  sitting. 

Judgment  of  conviction  affirmed. 
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Court  of  General  Sessions— County  of  New  York. 

October,  1901. 

THE  PEOPLE  V.  FELIX  CORNYN. 

(36  Misc.  135.) 

1.  Liquor  Tax  Law — Jurisdiction. 

Such  important  property  rights  are  involved  and  the  punishment 
provided  for  violation  of  the  Excise  Law  is  so  severe  that  the  pro- 
prietor of  a  liquor  store  in  New  York  city  charged  in  the  Court  of 
Special  Sessions  with  a  misdemeanor  in  violating  said  law  should  be 
granted  a  certificate  that  the  charge  be  proceeded  with  by  indictment 
so  that  he  may  have  a  jury  trial. 

2.  Same — Bar-keepers  and  Empldtees. 

The  consequences  which  follow  the  conviction  of  an  employee  are, 
however,  so  much  less  severe  that  when  no  unusual  facts  are  alleged 
such  certificate  will  not  be  granted. 

Application  for  a  certificate  that,  "it  is  reasonable  that  the 
charge  herein  be  proceeded  with  by  indictments" 

O'llare  &  Dinnean  (Stephen  J.  CHare,  of  counsel),  for 
in«>tion. 

Eugene  A.  Philbin,  District  Attorney  (James  Lindsay  Gor- 
don, of  counsel),  opposed. 

Foster,  J. :  This  is  an  application  for  a  certificate  that  "it  is 
reasonable  that  the  charge  herein  be  proceeded  with  by  indict- 
ment" (L.  1897,  ch.  378,  sec  1406,  Charter  of  tlie  City  of  New 
York).  No  affidavit  or  fact*  in  opposition  to  the  application  are 
presented,  although  due  notice  has  been  given  to  the  district  at- 
torney. Other  like  applications  are  also  before  me,  and  this  de- 
cision may  also  apply  to  them. 

It  appears,  and  without  dispute  or  contradiction,  that  tlie  de- 
fendant is  the  proprietor  of  a  liquor  store,  and  of  the  fittings  and 
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furnishings  thereof,  and  the  owner  and  holder  of  a  liquor  tax 
certificate,  for  which  he  paid  the  State  $800,  and  that  the  de- 
fendant is  charged  with  a  violation  of  the  Excise  Law.  The  de- 
fendant, under  the  aolemnity  of  an  oath,  declares  his  innooonoe 
of  the  charge  and  asks,  by  this  application,  for  a  trial  by  a  jury 
of  his  peers.  It  seems  to  me  entirely  reasonable  and  right  that 
he  should  have  it,  under  the  circumstanoes  which  he  brings  to 
my  attention. 

Where  a  felony  is  charged  a  defendant  is  entitled  of  right 
and  of  course  to  jury  trial,  because  of,  I  take  it,  the  possible 
severity  of  the  punishment.  Penal  Code,  sec.  5.  Yet  in  most 
felonies  no  minimum  punishment  is  fixed  by  law,  and  tlie  pun- 
ishment is  left  almost  entirely  to  the  discretion  of  the  judge 
presiding,  even  to  the  entire  suspension  of  the  sentence.  Our 
law,  in  its  jealous  and  tender  regard  for  the  ri^ts  of  the  ac- 
cused, thus  assures  a  jury  trial  in  cases  of  felony  because  and 
where  serious  consequences  may  follow  a  conviction,  and  this 
right  is  guaranteed  by  the  Constitutions  of  this  State  and  of 
the  United  States.  In  petty  cases  (misdemeanors)  a  defendant 
in  this  city  and  county  may  not  as  of  right  have  a  jury  trial,  but 
only  when  to  a  judge  of  this  court  or  of  the  Supreme  Oourt  it 
appears  "reasonable"  that  he  should  have  it.  Charber,  sec 
1406,  supra. 

The  constitutionality  of  the  Court  of  Special  Sessions,  with 
its  exclusive  jurisdiction  over  misdemeanors,  has  been  upheld 
by  the  court  of  last  resort  and  \vill  not  be  considered  here. 
People  ex  rel.  Comaford  v.  Dutcher,  83  X.  Y.  240 ;  People  ex 
rel.  Murray  v.  Justices,  74  id.  406.  The  subject  of  the  transfer 
of  actions  from  the  Special  Sessions,  whidii  has  no  jury,  to  a 
court  of  higher  jurisdiction,  which  inquires  with  the  aid  of  a 
jury,  has  often  been  before  the  courts.  In  one  of  the  earliest 
cases  (People  v.  Levy,  24  Misc.  Rep.  469),  Judge  Beekman, 
with  his  recognized  ability  and  clearness,  defined  the  word 
"reasonable"  (on  a  somewhat  similar  application)  as  "where 
there  are  exceptional  features  in  tlie  case  which  render  it  de- 
sirable and  proper  that  the  action  should  be  tried  before  a  jury 
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rather  than  by  a  justioe  of  the  Special  Sessions."  And  the 
learned  judge  further  says:  ^^Facta  must  be  brought  to  the  at- 
teoation  of  the  judge,  to  whom  the  applioation  is  made,  tending 
to  show  that  the  ease  is  of  an  exceptional  character.'  This  oaBS 
precisely  meets  the  rules  or  tests  therein  laid  down.  In  People 
V.  Xethersole,  the  learned  Fursman,  J.,  held  that  because,  inter 
alia,  large  property  rights  and  interests  were  involved  it  waa 
reasonable  and  right  thajt  ^^the  case  should  be  investigated  by 
men  taken  from  various  walks  in  life,  such  as  constitute  juries 
in  our  oourts  of  record,  and  who  are,  according  to  the  theory  of 
our  law,  best  qualified  to  judge  as  to  what  inference  and  con- 
clusions ought  to  be  drawn  from  a  given  state  of  facts."  An 
examination  of  the  applications  wherein  transfers  have  been  re- 
fused and  opinione  rendered  will  disclose  that  no  such  convinc- 
ing facts  in  support  of  the  application  were  in  them  brought  to 
the  a^ttention  of  the  court  as  are  shown  here. 

It  may  be  observed,  in  passing,  that  throughout  the  State,  ex- 
cepting only  this  city  and  county,  a  jury  trial  is  granted  to  de- 
fendanfts  even  in  these  petty  cases  as  of  right  I  have  never  been 
able  to  imderstand  why  an  inhabitant  of  this  imperial  city 
should  be  denied  what  is  accorded  as  a  right  to  the  humblest 
rustic.  It  may  be  further  obeerved  that  a  violation  of  the  Ex- 
cise Law  is  punisihable  more  severely  in  this  city  than  elsewhere 
in  the  State,  because  the  "property  right"  involved  is  greater. 
Whatever  we  may  think  of  the  moral  effect  of  the  business  of 
"selling  spirituous  liquors,"  the  fact  remains  that,  under  our 
law,  it  is  as  legitimate  as  the  baking  of  bread,  and  those  engaged 
in  it  are  the  equals  of  any  before  the  law.  The  Excise  Law  pro- 
vides a  punishment  for  its  violation  in  this  city  more  severe  and 
drastic  by  far  than  is  required  'for  most  felonies  or  is  provided 
or  permitted  for  any  other  misdemeanor.  The  maximum  pun- 
ishment for  a  misdemeanor  is  one  yearns  imprisonment  and  a 
fine  of  $500.  For  the  "misdemeanor"  charged  herein,  the  law 
provides  a  discretionary  punishment  of  one  year's  imprisonment 
and  a  fine  of  $500.  And  also  an  obligatory  punishment  of  a  for- 
feiture of  license  anwyunting  to  $800,  and  possibly  a  penally 
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under  the  bond  givem  for  non-violatioii  of  $1,600,  and,  in  addi- 
tion to  all  thia,  there  is  superimpoeed  a  reminder  of  the  long  ago 
abolisbied  bill  of  attainder  in  that  the  defendant  cannot  again 
follow  his  usual  vocation  of  selling  liquor  for  a  period  of  five 
years.  Thus,  though  the  Legislatupe  calls  such  a  violation  a 
^^misdemeanor,"  the  punishment,  which  alone  is  the  true  test, 
stamps  the  orimia  as  more  than  a  misdemeanor. 

To  my  mind,  therefore,  it  is  reasonable,  if  a  defendant  de- 
sires^ that  a  trial  before  a  jury  of  the  defendant's  peers  should 
be  had  before  these  direful  consequences  can  be  visited  upon 
him.  Nor  can  the  fact,  if  it  be  a  fact,  as  has  been  suggested, 
that  a  jury  will  probably  acquit  a  defendant  charged  with  vio- 
lating the  Ejccise  Law  be  uiged  with  force  as  a  reason  for  deny- 
ing this  application.  If  this  law,  or  the  punishment  which  is 
provided  for  its  violation,  so  offends  the  sense  of  justice  of  the 
community  that  juries  will  even  violate  their  oaths  to  acquit^ 
where  the  evidence  of  guilt  is  convincing,  I  can  only  regret  it. 
To  my  mind  it  is  not  reasonable  to  refuse  a  jury  trial  for  such 
reason.  I  am  aware  that  the  district  attorney  opposes  this  mo- 
tion, but  no  facts  whatever  and  no  argument  which  I  deem  reas- 
onable or  valid  is  advanced  in  support  of  his  contention. 

I  must,  therefore,  adhere  to  my  former  decisions  and  remove 
these  cases  whereiH,  as  in  this  case,  both  important  property 
rights  are  involved  and  a  proprietor  is  charged  with  a  violation 
of  the  Excise  Law.  The  consequences  which  follow  the  convic- 
tion of  an  employee  are  by  no  means  so  severe,  and  in  such  appli- 
cations now  before  me  no  unusual  facts  are  brought  to  my  at- 
tention which  would  justify  me  in  granting  their  applications, 
and  they  will  be  accordingly  denied. 

Applications  granted  as  to  the  proprietors,  but  denied  as  to 
the  barkeepers  and  employees. 

Submit  certificates  accordingly. 

Ordered  accordingly. 
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Court  of  Special  Sessions— New  York  City— First  DiTision. 

October,  1901. 

THE  PEOPLE  V.  JOHN  MOST. 

(36  Misc.  139.) 

1.  Akabcht — ^MifiDEMEANOB — Pbnal  Godb,  Seo.  675. 

The  teachings  of  the  doctrine  of  anarchy  "  seriously  disturb  or  en- 
danger the  public  peace  **  and  "  openly  outrages  public  decency,"  so  as 
to  bring  the  punishment  for  publishing  such  teachings  within  the 
proyisions  of  sec.  675  of  the  Penal  Code. 

2.  Sams. 

The  republication  in  a  newspaper  of  an  article  originally  written 
fifty  years  ago  against  crowned  heads,  teaching  that  all  rulers  are 
enemies  of  mankind,  who  should  be  hunted  and  destroyed  through 
blood  and  iron,  poison  and  dynamite,  shows  a  deliberate  intent  to 
inculcate  and  promulgate  the  doctrine  of  the  article  and  is  criminal. 

Moees  Herman,  Assistant  District  Attorney,  for  people. 

Hillquit  &  Hillquit,  for  defendant 

Hinsdale,  J. :  When  the  men  framed  the  Penal  Code  of  the 
State  of  Xew  York,  they  undertook  to  specify  all  the  crimes 
known  to  the  law,  to  state  their  character,  whether  felonies  or 
misdemeanors,  and  provide  a  penalty  in  each  class  of  crimes  hy 
namijDg  a  minimum  and  maximum  penalty  in  most  cases.  The 
attempt  to  thus  codify  the  criminal  law  was  declared  hy  many 
able  jurists  an  impossible  undertaking.  It  was  argned  that  the 
system  of  laws  called  the  common  law  was  the  accumulated  \^ns- 
dom  of  ages,  that  it  was  flexible  and  able  to  adapt  itself  to  every 
new  manifestation  of  crime  that  might  appear,  keeping  within 
the  spirit  of  established  principles  of  justice,  but  always  able  to 
oope  with  any  form  of  crime  that  might  develop.  That  there 
was  great  force  to  this  objection  was  felt  by  the  codifiers  and  by 
all  jurists.  They  knew  the  infirmity  of  language  and  the  falli- 
bility of  the  human,  intellect  in  undertaking  to  define  in  precise 


Digitized  by  VjOOQIC 


106 

teiriDS  every  crime.  On  the  other  hand,  the  oommon  law  of 
crimes  was  in  many  respeote  overgrown  with  a  multitude  of 
precedents  and  deoisioms,  and  its  rooits  ran  back  through,  eo  many 
centuries  of  time  that  it  was  only  to  be  learned  by  wading 
through  a  mass  of  books  so  great  that  there  was  much  difficulty 
in  some  cases  in  determining  what  was  the  common  law.  After 
framing  674  sections  of  the  Penal  Code,  specifying  crimes  and 
punishments  as  completely  and  fully  as  the  codifiers  were  able  to 
state  them,  they  framed  the  675th  section,  which  contains  these 
words: 

"A  person  who  willfully  and  wrongfully  commits  any  act 
which  seriously  injures  the  person  or  property  of  another,  or 
which  seriously  disturbs  or  endangers  the  public  peace  or  healthy 
or  which  openly  outrages  public  decency,  for  which  no  other 
punishment  is  expressly  prescribed  by  this  code,  is  guilty  of  a 
misdemeanor.     ..." 

The  plain  and  obvious  intent  of  this  was  to  leave  in  the  Oode 
a  little  of  the  flexibility  of  the  oommon  law  to  meet  cases  which 
they  had  failed  to  specify  in  the  preceding  sections.  That  the 
words  of  this  section  are  general  is  just  what  might  be  expected 
from  the  nature  of  the  case.  The  purpose  of  the  section  is  to  try 
offenders  for  something  not  "expressly  prescribed  by  this  Coda" 
If  the  offense  was  one  expressly  prescribed  by  the  Codie,  then 
clearly  the  offender  must  be  tried  under  the  section  prescribing 
it.  It  is  only  offenses  not  prescribed  in  the  Oode  that  can  be 
tried  under  this  section.  This  section  is  the  legislative  mandate 
and  warrant  for  courts  to  look  outside  of  all  the  other  sections  of 
the  Code  to  discover  offenses  not  specified  in  the  Oode.  Other- 
wise the  section  is  meaningless.  It  is  fair  to  presume  that  the 
IjCgislature  thought  that  crimes  would  crop  up  that  would 
"seriously  injure  the  person  or  property  of  another,"  or  "seri- 
ously disturb  or  endanger  the  public  peace,"  or  "openly  outrage 
public  decency,"  that  were  not  mentioned  in  the  body  of  the 
Code,  and  so  this  commission  was  issued  to  the  courts  to  explore 
such  new  fields  of  crime  as  they  may  appear  from  time  to  tdma 
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We  are  therefore  brought  face  to  face  with  the  question 
whether  the  acts  charged  in  the  information  in  this  case  are 
criminal  acts  within  the  spirit  and  intent  of  this  section.  That 
the  section  is  general  in  its  words,  and  not  specific,  was  a  neces- 
sity of  the  purpose  of  this  enactment  That  the  crimes  that 
come  within  the  range  of  this  law  are  comparatively  new  and 
novel  to  the  law  is  to  be  expected.  If  it  w^ere  otherwise  they 
would  have  been  specified  in  the  body  of  the  Coda  The  acts 
that  might  be  committed  to  produce  there  suits  condemned  by  the 
section  were  not  common  acts  then  generally  known  to  criminal 
laws.  If  the  conditions  of  "injuries  to  persons  or  property,"  or 
"serious  disturbance  and  danger  to  the  public  peace,"  or  "openly 
outrage  public  decency"  are  found  to  exist^  it  then  becomes  the 
duty  of  courts  to  find  the  author  of  those  conditions  and  punish 
him  as  the  law  directs. 

We  hold  that  the  teachings  of  the  doctrine  of  anarchy  "seri- 
ously disturb  or  endanger  the  public  peace''  and  also  "openly 
outrage  public  decency."  To  give  this  construction  to  the  law  in 
no  way  abridges  the  liberty  of  conscience  in  matters  of  religion, 
nor  the  freedom  of  speech  on  all  questions  of  government  or  of 
social  life,  nor  does  it  in  any  way  trespass  upon  the  ppo-per 
freedom  of  the  press.  The  point  and  pith  of  the  oflFense  of 
anarchists  is  that  they  teach  the  doctrine  that  the  pistol,  the  dag- 
ger and  dynamite  may  be  used  to  destroy  rulers.  The  teaching 
of  such  horrid  methods  of  reaching  an  end  is  the  offense.  It  is 
poor  satisfaction  when  one  of  their  dupes  has  consimmiated  the 
results  of  their  teaching  to  catch  him  and  visit  upon  him  the 
consequences  of  his  acts.  The  evil  is  imtouehed  if  we  stop  thera 
In  this  class  of  cases  the  courts  and  the  public  have  too  long  over- 
looked the  fact  that  crimes  and  offenses  are  commited  bv  written 
or  spoken  words.  We  have  been  punishing  offenders  in  other 
lines  for  words  spoken  or  written  without  waiting  for  an  overt 
act  of  injury  to  persons  or  property.  The  press  is  restrained  by 
the  law  of  libel  from  the  too  free  use  of  words.  Individuals  can 
be  punished  for  words  spoken  or  written,  even  though  no  overt 
act  of  physical  injury  follow^     It  is  the  power  of  T\x)rds  that  is 
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the  potent  force  to  commit  crimee  and  offeneeB  in  certain  cases. 
No  more  striking  illuetration  of  the  criminal  power  of  words 
could  be  giveoQi,  if  we  are  to  believe  the  murderer  of  our  late 
Fresidenit,  than  that  event  presentd.  The  assaasini  declares  that 
he  was  instigated  and  stimulated  to  oonsamina<te  his  foul  deed 
by  the  teachings  of  Emma  Goldman.  He  is  now  awaiting  exe- 
cution for  the  crime,  while  she  is  still  at  lajge  in  fancied  se- 
curity. A  person  may  advocate  any  change  of  our  govemmeflit 
by  lawful  and  peaceful  means,  or  may  criticise  the  conduct  of  its 
affairs  and  get  as  many  people  to  agree  with  him  as  he  can,  so 
long  as  ke  does  not  advocate  the  commission  of  crime  as  the 
moans  through  which  he  is  to  attain  his  end.  If  he  advocates 
stealthy  crime  as  the  means  of  reaching  his  end  he,  by  that  act, 
commits  a  crime  for  which  he  can  be  punished.  The  distinction 
we  have  tried  to  point  out  has  been  too  long  overlooked. 

If  our  conclusions  are  sound,  it  is  the  teachers  of  the  doctrine 
who  can  and  ought  to  be  punished.  It  is  not  necessary  to  trace 
and  establish  the  connection  between  the  teadiing  of  anarchy 
and  a  particular  crime  of  an  overt  natura 

It  is  a  strange  spectacle  in  this  age  for  a  great  nation  to  stand 
mute  and  paralyzed  in  the  presence  of  teachers  of  crime  that 
are  advocated  only  for  the  purpose  of  destroying  such  nation^ 
and  it  have  no  power  to  defend  against  such  internal  enemieB. 
We  do  not  believe  the  arm  of  the  law  is  too  short  to  reach  those 
offenders  against  the  life  of  the  nation  or  too  paralyzed  to  deal 
with  them.  The  liberty  of  conscience,  the  freedom  of  speech, 
the  freedom  of  the  press,  do  not  need  such  concessions  to  save  to 
the  fullest  extent  unimpaired  those  sacred  rights  of  a  free 
people. 

In  the  case  at  bar  every  fact  stated  in  the  information  was 
conceded  on  the  trial.  The  article  published  in  the  newspaper 
called  the  Freiheit,  annexed  to  the  information,  was  printed  in 
the  German  language,  but  the  translation  of  it  was  admitted  by 
the  defendant  to  be  correct  It  was  also  admitted  that  the 
paper  was  published  and  circulated  in  the  city  and  county  of 
New  York,  and  that  on  the  7th  day  of  September,  1901,  the  date 
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of  the  issue  oontaining  the  article  in  question,  the  defendant 
was  the  publisher  of  said  newspaper.  That  the  article  was  pub- 
lished and  circulated  before  the  assault  on  the  late  President  of 
the  United  States.  It  was  contended  that  the  defendant  was  not 
the  author  of  said  article,  that  the  same  was  written  and  pub- 
lished by  one  Carl  Heinzen,  about  fifty  years  ago,  and  was  re- 
printed by  the  defendant  in  the  Freiheit>  on  March  14,  1885. 
That  the  defendant,  John  Most,  as  soon  as  he  learned  of  the  as- 
sault upon  our  late  President,  made  all  possible  efforts  to  witJi- 
draw  the  newspaper  containing  the  article  in  question  f roan  cir- 
culation. That^  with  the  exception  of  those  which  had  been  sent 
through  the  mail  and  delivered  to  the  International  News  Com- 
pany, no  more  copies  had  been  sold,  so  far  as  kno\\*n  to  the  de- 
fendant It  was  also  admitted  that  the  copy  of  said  n0W8{>aper 
attached  to  the  information  was  purchased  by  the  oomplainant 
from  the  International  News  Company. 

The  article  was  the  leading  one  on  the  editorial  page  of  the 
paper,  and  it  is  headed  "Murder  vs.  Murder"  in  display  tyi>e. 
The  article  begins:  "As  Heinzen  said,  nearly  fifty  years  ago 
(this  is  true  even  to-day),  there  are  various  technical  exprea- 
sioDfi  for  the  important  manipulation  by  which  one  himian  being 
destroys  the  life  of  another.  These  expressione  are:  *To  kilK 
to  destroy,  to  murder,  to  shoot,  to  slay,  to  poison,  to  put  oiit  of 
the  world,  deport  to  Cayenne,  get  out  of  the  way,  to  behead,  to 
strangle,  to  cut  down,  to  be  killed  by  the  sword,  to  execute  by 
shooting,  to  imprison  for  life,  to  execute,  &c.'  The  means,  tlie 
pretext  and  the  reasons  are  various,  but  the  purpose  is  always 
the  same.  The  destmction  of  a  life  that  is  hostile  or  a  hin- 
drance. "  It  would  be  a  senseless  weakness  to  disguise  by  seoiti- 
mental  lamentations  the  frightful  fact  that  the  best  means  of 
historical  development  has  been  murder,  and  in  fact  murder 
in  the  most  colossal  shape,  and  this  is  still  true.  .  .  .  T^ 
murder  be  our  study,  murder  in  every  form.  In  this  on©  word 
lies  more  humanity  than  in  all  our  theories.  .  .  .  Tlie 
despots  are  outlawed ;  they  are  in  human  society  what  the  ticrer 
is  among  animals;  to  spare  them  is  a  crime.     As  despots  per- 
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mit  tlieiinsclves  everything,  betrayal,  poisou,  murder,  etc,  in 
the  same  way  all  this  is  to  be  employed  against  them.  Yee^ 
crime  directed  against  thaui  is  not  only  right,  but  it  is  the  duty 
of  ever^^one  who  has  an  opportunity  to  oommit  it,  and  it  would 
be  a  gloory  to  him  if  it  wa^  successful.  Only  towards  mankind. 
is  there  a  moral  of  consideration,  the  moral  towards  beasts  is  de- 
struction. .  .  .  Murder  as  a  necessary  defense  is  not  only 
permissible  but  it  is  sometimes  a  duty  towards  society  when  it 
is  directed  against  a  professional  muxder.  .  .  .  The  way 
of  hmnanity  leads  over  the  summit  of  barbarism.  This  the 
just  law  of  necessity  diotated  by  reactioiL  We  cannot  gjsi 
around  it,  as  we  do  not  wish  to  renounce  the  future.  If  we  wish 
to  design,  we  must  also  wish  the  means;  if  we  wish  the  life  of 
the  peoples,  we  must  wish  for  the  death  of  their  enemies;  if  we 
wish  for  humanity,  we  must  widi  for  murder.  ...  It 
would  be  quite  a  new  war  policy  if,  in  the  circus,  the  panther 
permitted  the  buffalo  to  prescribe  to  him  that  he  should  defend 
himself  with  horns  against  horns  and  that  he  should  not  im- 
mediately spring  upon  his  back  from  behind.  The  buffalo 
militarism  request  that  the  revolutionists  disarm  to  the  skin, 
should  mardi  openly  against  him,  after  declaration  of  war,  in 
optima,  forma  militari,  with  cannons  and  ammunition  wagons, 
with  cavalry  and  infantry,  after  the  people  had  been  disarmed. 
We  do  not  suffer  from  such  weakness ;  we  say  murder  for  mur- 
derers, save  humanity  through  blood  and  iron,  poison  and 
dynamite.'^ 

The  above  are  a  few  extracts  from  the  translation  of  the 
article  in  question.  It  is  impossible  to  read  the  whole  article 
without  deducing  from  it  the  doctrine  that  all  rulers  are  enemies 
of  mankind,  and  are  to  be  hunted  and  destroyed  through  ^T[)lood 
and  iron,  poison  and  dynamite."  It  is  no  answer  to  the  evil 
and  criminal  nature  of  this  article  to  claim  that  it  was  written 
for  the  purpose  of  destroying  crowned  heads.  It  inculcates  and 
enforces  the  idea  that  murder  is  the  proper  remedy  to  be  applied 
against  rulers.  The  fact  that  it  was  published  fifty  years  ago 
and  again  republished  about  fifteen  years  ago  only  emphasizes 
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and  givee  added  point  to  the  criminality  of  republishing  it  at 
any  time.  It  ahowa  a  deliberate  intent  to  inculcate  and  pro- 
mulgate the  doctrine  of  the  artida  This  vre  hold  to  be  a 
criminal  act  It  is  not  necessary  to  trace  any  connection  in  this 
article  with  the  assassination  of  the  late  President.  The  offense 
here,  in  the  eye  of  the  law,  is  precisely  the  same  as  if  that  event 
had  never  occurred.  The  murder  of  the  President  only  serves 
to  illustrate  and  illuminate  the  enormity  of  the  crime  of  the 
defendant  in  teaching  his  diabolical  doctrines. 

Such  article  and  doctrines  have  no  proper  place  in  this  free 
country.  They  stimulate  the  worst  possible  political  ideas  and 
paasions,  and  carried  to  their  logical  conclusion  would  destroy 
the  goveormnent.  It  was  said  by  a  distinguished  English  judge, 
in  the  oelebrated  Somerset  slave  case,  that  "  No  slave  can 
breathe  the  free  air  of  England."  It  would  be  well  if  the  laws 
of  this  country  were  sudi  that  it  could  be  said  truthfully,  that 
no  afliarchist  can  breathe  the  free  air  of  America. 

HoLBEOOK  and  Wtatt^  JJ.,  concur. 


Court  of  Appeals. 

November,  1901. 

THE  PEOPLE  V.  JOHN  SCHMIDT. 

(168  N.  Y.  668.) 

Murder — ^Deliberation  and  PREMEorrATioN. 

Where  is  it  certain  that  accused  killed  deceased  by  a  blow  from  a 
deadly  weapon,  and  his  story  of  the  occurrence  is  found  untrue,  the 
fact  that  no  ill  feeling  or  animosity  on  the  part  of  defendant  toward 
the  deceased  was  shown,  does  not  rebut  the  inference  of  deliberation 
which  may  be  derived  from  the  occurrence  itself  and  the  subsequent 
conduct  of  the  defendant. 
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2.  Same — ^Time  mat  be  Vest  Bbibf. 

The  time  for  premeditation  need  not  be  long.  It  must  be  sufficient 
for  some  reflection  and  consideration  upon  the  matter  for  a  choice  to 
kill  or  not  to  kill,  and  for  the  formation  of  a  definite  purpose  to  kill, 
and  when  the  time  is  sufficient  for  this  it  matters  not  how  brief  it  is. 

3.  Trial— Code  Civ.  Peg.,  Sec.  1086. 

The  excusing  of  jurors  from  service  on  their  unsworn  statements 
is  an  irregularity  but  not  one  of  which  defendant  can  complain  where 
it  is  not  shown  that  the  action  of  the  court  operated  to  his  prejudice. 

4.  Evidence  of  Expert. 

The  testimony  of  the  physician  who  made  the  autopsy  on  the  body 
of  deceased  that  the  indentation  made  in  the  head  large  enough  to 
receive  an  orange  could  not  have  been  produced  by  a  single  blow,  held 
competent  as  a  matter  of  medical  science  and  skill  involving  technical 
knowledge. 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
at  a  Trial  Term  for  the  county  of  Columbia  June  5,  1899, 
upon  a  verdict  convicting  the  defendant  of  murder  in  the  first 
degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

A.  Frank  B.  Chace  and  Alfred  Bruce  Chace,  for  appellant 

Mark  Duntz,  District  Attorney  (J.  Rider  Cady,  of  counsel), 
for  respondent. 

CtiLLEN,  J.  The  appellant  was  indicted  for  murder  in  the 
first  degree  in  having  killed  William  Hilderbrandt  at  the  town 
of  Claveraek,  in  the  county  of  Columbia,  on  September  12, 
1893.  The  defendant,  a  man  of  some  fifty  years  of  age  at  the 
time  of  the  crime,  was  a  native  of  Polish  Prussia,  coming  to  this 
country  about  the  year  1882,  and  from  that  time  he  had  worked 
here  as  a  mason  or  plasterer  and  at  farm  labor.  His  knowledge 
of  English  was  imperfect,  and  he  seems  to  have  been  able  to 
underetand  the  language  better  than  he  could  speak  it.  For 
some  years  previous  to  1891,  he  had  been  engaged  working  on 
a  farm  in  Columbia  county.  In  February  of  lliat  year  he  mar- 
ried Dora  Hilderbrandt,  also  a  German.     She  was  the  mother 
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of  the  deceaBedy  William  Hilderbrandt;  a  lad  of  nineteeu  or 
twenty  years,  who  at  the  time  of  her  marriage  was  still  in  Ger- 
many, the  woman  having  left  her  family  there  when  she  came 
to  this  country  in  1891.  From  the  marriage  to  the  commission 
of  the  homicide  the  defendant  and  his  wife  lived  during  a  part 
of  the  time  in  Columbia  county,  and  at  other  times  in  New 
Jersey  and  Maryland.  In  June,  1893,  while  the  defendant  was 
living  in  Greeneville,  New  Jersey,  he  purchased,  partly  or 
wholly  at  his  own  expense,  a  ticket  from  Germany  to  this  coun- 
try, which  was  sent  to  the  deceased,  and  on  which  the  latter  ob- 
tained his  passage  to  New  York.  On  his  arrival  he  went  to 
live  with  his  mother  and  stepfather.  In  August,  the  defendant, 
with  his  wife  and  his  stepson,  the  deceased,  returned  to  Colum- 
bia county,  moved  into  a  small  tenant  house  in  the  town  of 
Ghent  and  again  entered  upon  farm  work.  He  also  did  some 
trapping  of  small  fur-bearing  animals.  On  the  day  of  the 
homicide  the  defendant  and  the  deceased  had  been  working  in 
the  fields.  They  returned  home  at  the  close  of  the  afternoon 
carrying  a  woodchuck  which  had  been  caught  in  a  trap.  Wesley 
Stickles,  who  lived  immediately  across  the  road  from  the  de- 
fendant, had  some  conversation  with  them  at  the  tima  After- 
wards, between  six  and  seven  o'clock,  he  saw  them  leave  the 
house  t<^ther  and  walk  along  the  road  towards  Philmont  This 
is  the  last  time  Hilderbrandt  was  seen  alive.  The  only  witness 
as  to  what  occurred  immediately  prior  to  their  departure  was 
the  defendant's  wife.  She  testified  that  when,  the  two  men 
were  home  at  noon  the  defendant  said  that  he  wanted  to  go  to 
Philmont  to  get  some  meat,  to  which  she  replied  that  she  didn't 
want  meat,  that  they  had  meat  enough  in  the  house.  After 
supper  the  defendant  asked  the  deceased  if  he  wanted  to  go  to 
Philmont  with  him  (the  defendant).  This  seems  to  have  been 
substantially  all  the  conversation  between  them.  About  nine 
o'clock  that  evening  the  defendant  returned  home  alon^  The 
testimony  of  his  statements  to  his  wife  as  to  what  had  become 
of  the  deceased  was  excluded,  on  the  defendant's  objection  that 
they  were  privileged  communications.  Thedr  nature  can  be 
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readily  inferred^  however^  from  what  tranapired  the  next  day. 
On  that  day  Schmidt  and  his  wife  went  to  a  friend  named 
Steitz,  a  hotel  keeper  in  the  town  of  Ghent  In  the  conversation 
which  ensued  between  the  parties,  the  defendant's  wife,  the 
mother  of  the  deceased,  told  Steitz  that  her  son  had  been 
arrested  and  taken  away,  and  asked  him  to  go  with,  them  to 
Hudson  to  find  out  where  her  boy  was.  Steitz  asked  how  she 
knew  the  deceased  had  been  arrested.  To  this  the  defendant 
replied :  "  We  went  to  Philmont  after  some  meat  and  whea  we 
went  in  the  butcher  shop  there  was  some  fellows  standing  out- 
side ;  when  we  came  out  they  followed  us  up  the  railroad  track 
and  there  vre  had  a  fight.  It  was  a  hard  fight,  my  clothes  were 
all  bloody ;  and  then  some  men  came  and  they  arrested  Willie 
and  I  run  away." 

Meanwhile,  on  the  afternoon  of  Wednesday,  September  13, 
the  crew  on  a  freight  train  on  tlie  Harlem  railroad,  while 
running  through  the  town  of  Claverack,  noticed  the  body  of  a 
man  lying  on  a  culvert  passing  under  the  roadbed.  The  culvert 
was  about  a  mile  distant  from  Philmont  On  its  return  trip 
the  next  morning,  Thursday,  the  train  was  stopped  in  the  vicin- 
ity of  this  culvert  and  there  was  found  the  body  of  the  deceased. 
Death  had  ooourred  many  hours  before.  The  skull  had  been 
fractured  and  an  indentation  made  in  the  head  large  enough,  to 
receive  an  orange.  There  had  been  great  loss  of  blood.  At 
this  point  the  railroad  ran  on  a  bank  about  eighteen  feet  alxyve 
the  grade  or  level  of  the  culvert  Grass  grew  on  the  slopes  to  a 
distance  of  some  four  feet  from  the  rails.  At  the  foot  of  the 
slope,  but  between  the  rails  and  the  mouth  of  the  culvert,  there 
was  a  low  fence.  At  the  edge  of  the  grass  towards  the  rails  a 
large  pocket  or  jackknife  was  found.  The  knife  was  closed. 
The  fence  was  partially  broken  down  and  smaller  spots  of  blood 
were  discovered  between  this  point  and  that  at  which  the  body 
lay.  A  few  feet  from  the  body  was  found  a  hammer,  which 
was  identified  as  belonging  to  flie  defendant.  The  body  was 
removed  to  Philmont,  and  an  autopsy  showed  that  the  wound 
on  the  head  was  the  cause  of  death.      The  defendant  was  ar- 
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eeeded  ia  eatrnping  trcsn  eos&icj  azfi  tbs  ace  reeiipinirvii  uH 
June^  ISdSy  when  lie  far-e  lo  irie  resiiiesee  of  cce  ScaASS,  in 
Ccdmnbia  oomitT^  for  wLici  ie  iii  f  :*=€:->  wixiwL  Li  ce»- 
Tersaticm  he  told  Suuus  xjimi  he  xrz.*^  iLe  >:^  vi'Ji  iLe  har'.mfr; 
bat  claimed  tliat  tbeie  Ldi  :<ir?:  ircicxe  berrean  tibec  asd  that 
he  had  acted  in  aeif-defetae.  Wii>  :».ci£ijcd  in  the  eoai::y  jail 
awaiting  his  trial  he  hid  -:i:=.ver^ii  n  widi  r^o  ■>£  his  k<eepei& 
To  one  of  the  keepers  Le  sa;  i  :Ld;  he  Lid  kill-d  :he  dew'ased 
"  because  the  bov  was  in  c<?ii  wii  his  n:v-:lier,  hit  wife*""  thoi:^ 
c«i  another  occasion  he  :«>li  h:ni  ia:  h^  hii  tr^zicLe  ^'h  :Le  boy 
when  setting  the  trap,  and  the  b:y  ir^atf&Ed  :•>  hit  hlzn  with  a 
com  hook ;  to  the  other,  that  he  hit  ie  'iei.-ease*!  in  die  head  with 
a  hammer,  and  the  rea5c*n  for  it  was  "*  :Le  b  -y  was  sleeping 
with  his  wife  and  he  (the  def ec-iant "»  hs^i  to  sleep  in  a  comer 
of  the  honse." 

Sudi  are  the  outlines  of  the  case  ir.aiie  by  the  proeecoirion. 
The  defence  rested  on  the  evi.jt-n^^  r.f  the  «iefeD«iant  hiniself. 
He  testified  that  on  the  evening  of  the  h«-»niicide  he  went  with 
the  deceased,  not  to  pnrcliase  meat,  but  to  set  traf^  taking 
with  him  a  hammer  to  drive  stakes  to  which  the  traps  were  to 
be  fastened;  that  while  passing  al^nir  the  railroad  track  he 
noticed  the  culvert  and  th«iiigfat  its  m«»iith  woidd  be  a  g^x^i 
place  to  set  a  trap;  that  the  deceased  asked  to  be  permitted 
to  set  one  of  the  traps;  that  the  defendant  gave  him  one;  that 
the  deceased  caught  his  fingers  in  the  trap  and  asked  the  de- 
fendant to  open  it  so  as  to  get  his  fingers  out;  that  the  defend- 
ant opened  the  trap,  the  deceased  extricated  his  fingers  and 
thereupon  struck  the  defendant  with  his  fist.,  saying,  "  I  will 
give  it  to  you  now ;  "  that  the  defendant  staggered  an<l  then 
the  deceased  said,  "  I  will  give  you  more,"  put  his  hand  in  his 
pocket  and  drew  out  a  oom  hook  or  a  knife  and  that  thereupon 
the  defendant  struck  him  with  the  hammer  on  the  head.  On 
further  examination  he  admitted  telling  his  wife  that  her  son 
had  been  arrested,  but  gave  a  reaaon  for  the  statement  that  he 
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was  afraid  to  tell  the  truth.  He  testified  that  he  did  not  mean 
to  kill  the  deceased;  that  after  he  had  struck  the  deceased  he 
moved  him  to  the  side  of  the  culvert  and  that  when  he  left  him 
there  the  deceased  was  still  living.  He  denied  making  the 
statement  to  which  the  jail  keepers  had  testified.  Evidence 
was  given  tending  to  show  that  the  denfendant's  character  was 
good  with  the  qualification  that  he  had  a  quick  temper. 

On  this  record  the  killing  of  the  deceased  by  the  defendant 
stands  admitted.      The  story  told  by  the  defendant  in  exculpa- 
tion of  his  act  was  discredited  by  the  jury,  and  justly  so.      It 
was  on  its  face  grossly  improbable.     No  com  hook  was  found 
at  the  scene  of  the  crime,  but  a  mere  pocket  knife  and  that 
closed.      From  the  location  of  the  pool  of  blood  and  the  place 
where  the  knife  was  found  it  is  dear  that  the  deceased  was 
struck  when  he  was  near  the  top  of  the  bank,  not  at  the  mouth 
of  the  culvert  where  the  defendant  says  the  trap  was  to  be  set. 
No  trap  was  found  in  the  vicinity  and  neither  Stickles  nor  the 
defendant's  wife  observed  him  carrying  traps  at  the  time  he 
and  the  deceased  started  for  Philmont.      The  subsequent  con- 
duct of  the  defendant  was  inconsistent  with  the  truth  of  his 
story.      He  concealed  the  occurrence  and  told  his  wife  a  false- 
hood to  account  for  her  son's  abeenoa      After  he  struck  the 
blow  he  moved  his  victim,  still  living,  according  to  his  state- 
ment, to  the  mouth  of  the  culvert,  there  to  die  without  help  or 
care.     The  weapon  used  and  the  vital  part  of  the  body  on  which 
the  blow  was  inflicted  justified  the  jury  in  finding  that  the  de- 
fendant intended  to  take  life.      The  case  was  conducted  with 
great  care  by  the  learned  judge  who  presided  at  the  trial.     His 
charge  was  eminently  fair  and  impartial.      No  exception  was 
taken  to  it  nor  was  any  part  of  it  the  subject  of  just  objection. 
Indeed,  it  may  not  improperly  be  said  that  the  defendant's  guilt 
of  the  crime  of  murder  in  one  degree  or  the  other  is  entirely 
clear.     While  practically  conceding  that  a  conviction  of  murder 
in  the  second  degree  was  warranted,  his  learned  counsel  stren- 
uously contends  before  us  that  the  evidence  was  not  sufficient  to 
make  out  the  case  of  premeditation  and  deliberation  required 
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by  the  statute  to  constitute  murder  in  the  first  degree.  In  sup- 
port of  this  position  he  relies  upon  the  fact  that  no  ill-feeling  or 
animosity  on  the  part  of  the  defendant  toward  the  deoeased  was 
shown,  and  claims  that  the  crime  was  destitute  of  motive  so  far 
afi  appears  by  the  record.  The  defendant  paid  for  the  passage 
of  the  deceased  to  this  country,  and  there  is  no  proof  of  there 
having  been  at  any  time  altercations  or  diflGicultiee  between  them. 
The  testimony  of  Stickles  and  of  the  wife  of  the  prisoner  is 
very  meager  as  to  what  passed  between  him  and  the  deceased 
prior  to  their  leaving  the  house  to  go  to  Fhilmont  It  must 
be  conceded  that  there  is  nothing  in  that  testimony  to  indicate 
that  the  parties  were  not  entirely  friendly.  On  the  other  hand, 
there  is  the  testimony  of  the  two  keepers  of  the  jail  that  the 
defendant  stated  he  killed  the  deceased  because  the  latter  was 
sleeping  with  the  defendant's  wife.  The  defendant  spoke  Eng- 
lish very  imperfectly  and  was  understood  with  great  difficulty. 
These  alleged  admissions  are,  therefore,  subject  to  the  criticism 
that  the  defendant  may  have  been  misunderstood.  However, 
as  was  said  by  Judge  Vann  in  People  v.  Ferraro,  161  N.  Y. 
365 :  "  The  absence  of  a  sufficient  motive,  which  is  urged  upon 
us  in  this  connection,  while  always  significant,  is  not  conclu- 
sive; .  .  .  where  the  evidence  is  circumstantial  only,  the 
subject  of  motive  is  more  important,  but  when  it  clearly  shows 
that  the  fatal  act  was  committed  willfully  by  the  defendant, 
the  nature  of  his  motive  is  unimportant"  Were  it  assumed 
that  the  defendant  at  the  time  the  parties  left  the  house  to  go 
to  Philmont  had  not  formed  the  design  to  take  the  life  of  the 
deceased,  this  would  not  preclude  a  conviction  of  murder  in  the 
first  degrea  The  details  of  what  passed  between  the  prisoner 
and  the  deceased  on  their  way,  what  occurred  to  excite  the  anger 
or  arouse  the  passion  of  the  defendant,  what  then'  happened  to 
induce  him  to  commit  the  crime,  if  he  had  not  formed  the  de- 
sign before,  cannot  be  known  from  direct  evidence  except  so 
far  as  the  defendant  assumed  in  his  testimony  to  narrate  the 
occurrence.  That  he  killed  the  deceased  by  a  blow  from  a 
deadly  weapon  upon  a  vital  spot  is  certain.      That  his  story 
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of  the  oocurrence  is  untrue  the  jury  has  foumd.  Therefore^ 
what  led  up  to  or  induced  the  crime  was  neoeesarily  a  matter 
of  inference  to  be  derived  from  the  occurrenoe  itself  and  the 
subsequent  conduct  of  the  defendant.  The  period  which  elapsed 
between  leaving  the  house  and  the  assault  was  sufficient  to  afford 
an  opportunity  for  deliberation.  "  Under  the  statute  there 
must  be  not  only  an  intention  to  kilL  Such  design  must  pre- 
cede the  killing  by  seme  appreciable  space  of  time.  But  the 
time  need  not  be  long.  It  must  be  sufficient  for  some  reflection 
and  consideration  upon  the  matter  for  a  choice  to  kill  or  not  to 
kill,  and  for  the  formation  of  a  definite  purpose  to  kill.  And 
when  the  time  is  sufficient  for  this  it  matters  not  how  brief  it  is. 
The  human  mind  acts  with  celerity,  which  it  is  sometimes  im- 
possible to  measure,  and  whether  a  deliberate  and  premeditated 
design  to  kill  was  formed  must  be  determined  from  all  the  cir- 
cumstances of  the  casa"  People  v.  Majone,  91  N.  Y.  211. 
It  is  also  said  in  People  v.  Conroy,  97  N.  Y.  62 :  "  In  capital, 
as  well  as  other  cases,  it  must  be  held  that  a  person  intends  that 
which  is  the  natural  and  necessary  consequence  of  an  act  done 
by  him,  and  unless  the  act  was  done  under  circiimstanoes  which 
preclude  the  existence  of  such  an  intent,  the  jury  had  the  right 
to  find,  from  the  result  produced,  an  intention  to  effect  it 
.  .  .To  infer  the  existence  of  deliberation  and  premeditation 
does  not  require  the  lapse  of  any  special  period  of  time.  If  a 
person  in  undisturbed  by  sudden  and  uncontrollable  emotions, 
excited  by  an  unexpected  and  observable  cause,  and  is  in  the 
possession  of  his  usual  faculties,  it  will  be  presumed  that  his 
actions  are  prompted  by  reason,  and  are  the  result  of  causes 
operating  upon  his  mind  and  deemed  sufficient  by  him  to  in- 
spire his  action." 

Therefore,  though  conflicting  inferences  might  have  been 
drawn  from  the  evidence,  we  are  of  opinion  that  it  was  sufficient 
to  require  the  submission  of  the  question  of  deliberadon  to  the 
jury.  While  section  528  of  the  Code  of  Criminal  Procedure 
provides,  "when  the  judgment  is  of  death,  the  Court  of  Appeals 
may  order  a  new  trial,  if  it  be  satisfied  that  the  verdict  was 
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again^  Uie  weight  of  evidence  or  against  law,  or  that  justice  re- 
quiree  a  new  trial,  whether  any  ezceptioni  shall  have  been  taken 
or  not  in  the  oourt  below/'  it  is  the  settled  law  '^that  in  determin- 
ing whether  a  new  trial  shall  be  granted  under  it,  it  is  not  the 
province  of  this  court  to  review  or  determine  controverted  quesr 
tions  of  fact  arising  upon  conflicting  evidence,  but  that  the  jury 
ia  the  ultimate  tribunal  in  such  a  case,  and  that  with  its  decision 
the  court  may  not  interfere  unless  it  readies  the  conclusion  that 
justice  has  not  been  done/'  (Mabtin,  J.,  in  People  v.  Decker, 
157  N.  Y.  186.  See  People  v.  Cigmarale,  110  N.  Y.  23 ;  People 
V.  KeUy,  113  id.  647;  People  v.  Trezza^  126  id.  740;  People  v. 
Youngs,  151  id.  210.) 

What  has  been  written  disposes  of  the  defendant's  exceptions 
to  the  rulings  of  the  court  in  denying  the  motion  to  dismiss  the 
indictment  so  far  as  it  charged  murder  in  the  finst  degree,  and 
its  refusal  to  withdraw  that  charge  from  the  consideration  of  the 
jury,  as  well  as  its  denial  of  the  motion  to  set  aside  the  verdict 
rendered  by  the  jury.  Of  the  other  exceptions  taken  on  the  trial 
it  is  necessary  to  refer  to  only  two.  When  the  court  was  con- 
vened and  the  jurors  responded  to  the  call  of  their  names  and 
before  the  defendant  was  placed  om  trial,  a  number  of  the  j-urors 
were  excused  from  service.  This  action  was  had  on  their  oor 
sworn  statements  as  to  the  nature  of  their  excuses.  This  was  an 
irregularity.  Section  1086  of  the  Oode  of  Civil  Procedure  pre- 
scribes that  the  court  shall  not  excuse  a  trial  jurer  unless  the 
facts  entitling  him  to  be  excused  are  made  to  appear  by  the  oath 
of  the  juror.  But  it  is  an  irregularity  of  which  the  defendant 
cannot  complain.  By  section  362  of  the  Code  of  Criminal  Pro- 
cedure "a  challenge  to  the  panel  can  be  founded  only  on  a  ma- 
terial departure,  to  the  prejudice  of  the  defendant  from  the 
fofrms  prescribed  by  the  Code  of  Civil  Procedure,  in  respect  to 
the  drawing  and  return  of  the  jury,  or  on  the  intentional  omis- 
sion of  the  sheriff  to  summon  one  or  more  of  the  jurors  drawn." 
It  was  not  shown  that  the  action  of  the  oourt  in  any  manner 
operated  to  the  prejudice  of  the  defendant,  and  it  is  difficult  to 
imagine  bow  it  could  have  had  that  effect     The  defendant  had 
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a  fair  and  impartial  jury  to  try  the  diarge  against  him.  The 
suggestion  that  had  these  jurors  been  sworn  they  might  not 
have  been  excused,  but  have  been  drawn  on  the  jury  and  possibly 
a  different  verdict  rendered,  is  pure  speculation  without  any 
foundation  of  fact  The  challenge  to  the  panel  was,  therefore^ 
properly  overruled.  The  testimony  of  Dr.  Woodruff,  the 
physician  who  made  the  autopsy  on  the  body  of  the  deceased, 
that  the  injury  on  the  head  could  not  have  been  produced  by  a 
single  blow,  was  competent.  (Commonwealth  v.  Piper,  120 
Mass.  186.)  The  matter  was  one  of  medical  science  and  skill 
involving  technical  knowledge  of  anatomy  and,  therefore^  prop- 
erly the  subject  of  expert  evidence. 

The  judgment  appealed  from  must  be  affirmed 
Pabkeh,  Ch.  J.,  Gkay,  Babtlett,  Mabtin,  Vann,  and  Web- 
neb,  JJ.,  concur. 
Judgment  affirmed. 


Court  of  Appeals. 

October,  1901. 

THE  PEOPLE  v.  EOLAND  B.  MOLINEUX. 

(168  N.  Y.  Rep.  264.) 

1.  MuBDEB — Evidence — Proof  of  Other  Grimes  not  Allboed  in  Indict- 
ment. 

The  general  rule  of  evidence  is  that  when  a  man  is  put  upon  trial 
for  one  offense,  he  is  to  be  convicted,  if  at  all,  by  evidence  which  shows 
that  he  is  guilty  of  that  offense  alone,  and  under  ordinary  circum- 
stances, proof  of  his  guilt  of  one  or  a  score  of  other  offenses  in  his 
lifetime,  is  wholly  excluded. 

2.  Same — Exception  to  Rule. 

Generally  speaking,  evidence  of  other  crimes  is  competent  to  prove 
the  specific  crime  charged  when  it  tends  to  establish  (1)  motive, 
(2)   intent,   (3)  the  absence  of  mistake  or  accident,   (4)   a  oommon 
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scheme  or  plan  embracing  the  oommiBsion  of  two  or  more  crimes  so 
related  to  each  other  that  proof  of  one  tends  to  establish  the  others, 
(5)  the  indentity  of  the  person  with  the  commission  of  the  crime  on 
trial. 

3.  Same — ^Motive. 

When  evidence  of  extraneous  crimes  has  been  held  competent  upon 
the  existence  of  motive,  it  must  be  either  the  specific  motive,  under- 
lying the  particular  crime  charged,  or  a  motive  common  to  all  of  the 
crimes  sought  to  be  proved. 

4.  Intent. 

While  previous  offenses  of  a  similar  character  by  the  same  person 
may  be  proved  to  show  felonious  intent,  such  testimony  has  no  weight 
where  it  fails  to  throw  any  light  upon  the  intent  with  which  the 
subsequent  crime  was  committed,  or  to  support  or  strengthen  the 
inferences  as  to  intent  which  may  be  drawn  from  the  evidence  tending 
to  show  that  defendant  committed  the  subsequent  crime. 
6.  Samb~Mi8TA.ke  OB  Accident. 

Where  a  rare,  subtle  and  deadly  poison  was  mixed  with  a  harmless 
powder  of  common  use  and  sent  by  mail  at  Christmas  time  to  the 
victim,  proof  of  a  prior  extraneous  crime  of  similar  character  could 
not  be  necessary  or  proper  to  anticipate  the  impossible  defense  of 
accident  or  mistake. 

6.  Same — (Common  Plan  ob  Scheme. 

To  make  one  criminal  act  evidence  of  another,  a  connection  between 
them  must  have  existed  in  the  mind  of  the  actor  linking  them  together 
for  some  purpose  he  intended  to  accomplish;  or  it  must  be  necessary 
to  identify  the  person  of  the  actor  by  a  connection  which  shows  that 
he  who  committed  the  one  must  have  done  the  other. 

7.  Same — ^Identity. 

The  mere  fact  that  two  crimes  are  parallel  as  to  the  method  and 
means  employed  in  their  execution  does  not  serve  to  identify  the 
defendant  as  the  person  guilty  of  the  crime,  unless  his  guilt  of  the 
latter  crime  may  be  inferred  from  its  similarity  to  the  former,  and 
where  there  is  no  evidence  showing  that  defendant  committed  the 
former  crime,  and  that  no  other  person  could  have  committed  the 
subsequent  crime,  such  an  inference  is  not  justifiable. 

8.  Same. 

The  declarations  of  a  victim  of  9>  former  poisoning,  to  his  physician, 
that  he  received  a  box  of  medicinal  powder  claimed  to  have  contained 
the  poison  used,  through  the  mails,  are  incompetent  upon  the  trial 
of  the  charge  of  the  subsequent  poisoning  of  another  person  by  a 
similar  poison,  also  received  through  the  mails. 

9.  Same — ^Evidence  as  to  Handwbitino  at  Common  Law. 

While  under  the  common  law  comparison  of  handwriting  might  be 
made  between  documents  properly  in  evidence  for  other  purposes,  and 
the  disputed  writing,  in  order  to  determine  whether  the  writer  of  the 
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other  documents  was  also  the  writer  of  the  disputed  paper,  yet  no 
document  could  be  introduced  merely  as  a  standard  of  comparison 
with  the  disputed  writing. 

10.  Same — Disputed  Writing  Under  the  Statutes. 

The  "  disputed  writing  "  referred  to  by  the  statutes  is  any  writing 
which  one  party  upon  a  trial  seeks  to  prove  as  the  genuine  hand- 
writing of  any  person,  and  which  is  not  admitted  to  be  such,  pro- 
viding the  writing  is  not  inadmissible  under  other  rules  of  evidence. 

11.  Same — Comparison  with  Requested  Writings. 

Writings  made  by  the  accused  at  the  request  of  a  handwriting 
expert  retained  by  the  police  authorities  while  the  inquest  was  in 
progress  upon  a  death  by  poisoning,  and  while  defendant  was  sus- 
pected to  his  own  knowledge  of  being  the  murderer  and  under 
subpoena  to  testify  but  not  under  arrest,  are  submissible  as  standards 
of  comparison  at  the  subsequent  trial,  with  the  handwriting  upon  a 
package  containing  poison  which  he  is  accused  of  having  feloniously 
sent  through  the  mails. 

12.  Same — Rules  as  to  Standards  of  Comparison. 

The  genuineness  of  writings  which  when  ''proved  to  the  satis- 
faction of  the  court "  may  be  compared  with  a  disputed  writing,  may 
be  established  (1)  by  the  concession  by  the  person  sought  to  be 
charged  with  the  disputed  writing  made  at  or  for  the  purposes  of  the 
trial,  or  by  his  testimony;  (2)  or  by  witnesses  who  saw  the  standard 
written,  or  to  whom,  or  in  whose  hearing,  the  person  sought  to  be 
charged  acknowledged  the  writing  thereof;  (3)  or  by  witnesses  whose 
familiarity  with  the  handwriting  of  the  person  who  is  claimed  to  have 
written  the  standard  enables  them  to  testify  to  a  belief  as  to  its 
genuineness;  (4)  or  by  evidence  showing  that  the  reputed  writer  of 
the  standard  has  acquiesced  in  or  recognized  the  same,  or  that  it  has 
been  adopted  and  acted  upon  by  him  in  his  business  transactions  or 
other  concerns. 

13.  Same — Rule  of  Evidence  in  Civil  and  Criminal  Cases. 

In  civil  cases  the  genuineness  of  writing  for  comparison  with  dis- 
puted writings  must  be  established  by  a  fair  preponderance  of  the 
evidence,  and  in  criminal  cases  beyond  a  reasonable  doubt. 

14.  Same — Constitutional  Law — N.  Y.  Constitution,  art.  I,  sec.  11. 

The  statutes  of  1880  and  1888,  authorizing  comparison  of  a  dis- 
puted handwriting  with  any  writing  proved  to  the  satisfaction  of  the 
court  to  be  genuine  are  constitutional  and  are  not  in  conflict  with 
article  I,  section  11,  of  the  Constitution  of  the  State,  which  provides 
that  "  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore  used 
shall  remain  inviolate  forever." 
16.  Same — Rights  of  Witnesses  at  Inquests. 

If  a  person  who  testifies  at  an  inquest  does  so  simply  as  a  witness, 
he  has  none  of  the  rights  or  immunities  of  a  party,  and  his  testimony 
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can  be  used  against  him  even  though  he  is  afterwards  indicted  and 
tried  for  the  commission  of  the  crime  disclosed  by  the  inquests 
16.  Samb. 

The  fact  that  the  district  attorney,  in  his  summing  up  to  the 
comer's  jury,  stated  that  he  had  from  the  beginning  suspected  the 
defendant  of  the  commission  of  the  crime,  but  had  pretended  to  sus- 
pect C,  so  as  to  lull  the  defendant  into  a  state  of  security,  was  not 
such  a  material  error  as  to  forbid  the  admission  of  evidence  upon  the 
trial  of  the  defendant's  testimony  given  before  the  coroner. 

Appeal  from  a  judgment  of  the  Court  of  General  Sessions 
of  the  Peace  in  and  for  the  city  and  county  of  New  York,  rend- 
ered February  16,  1900,  upon  a  verdict  convicting  the  defend- 
ant of  the  crime  of  murder  in  the  first  degrea 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  G.  Milbum,  Bartow  S.  Weeks,  George  Grordon  Battle 
and  H.  Snowden  Marshall,  for  appellant 

Eugene  A.  Philbin,  District  Attorney  (David  B.  Hill  of 
counsel),  for  respondent 

Webnek,  J. :  In  various  forms  and  in  several  separate  counts 
the  indictment  herein  charges  the  defendant  with  the  crime  of 
murder  in  the  first  degree.  The  substance  of  the  charge  is  that 
defendant  killed  one  Katharine  J.  Adams  while  engaged  in  the 
coDMnission  of  a  felony  upon  and  against  the  body  of  one  Harry 
S.  Cornish.  The  agency  charged  to  have  been  employed  for  this 
purpose  is  cyanide  of  mercury,  a  rare  and  deadly  poison,  which 
is  said  to  have  been  sent  through  the  mails  by  the  defendant  to 
said  Cornish  with  the  intent  that  it  should  be  taken  by  the  lat- 
ter. Direct  evidence  was  adduced  upon  the  trial  to  establish 
the  fact  that  Cornish  received  by  mail  a  package  which  con- 
tained cyanide  of  mercury,  and  tiat  he  innocently  administered 
to  said  Katharine  J.  Adams  a  portion  of  its  contents,  thereby 
causing  her  death.  The  legal  questions  which  it  is  our  duty 
to  consider  upon  this  appeal  cannot  be  intelligently  discussed 
without  a  clear  understanding  of  the  complicated  facts  and  cip- 
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cumstances  upon  which  the  prosecution  seeks  to  sustain  the 
judgment  of  conviction  against  the  defendant  In  the  effort  to 
simplify  the  recital  of  these  facts  and  circumstances  we  shall 
classify  them  into  the  several  separate  co-ordinate  groups  to 
which  they  belong,  without  reference  to  their  chronological  re- 
lation to  each  other,  and  without  discussing  the  competency  of 
the  evidence  by  which  they  are  claimed  to  have  been  established. 
The  facts  which  bear  immediately  upon  the  death  of  Kath- 
arine J.  Adams  and  its  cause  are  as  follows :  On  the  morning 
of  December  24,  1898,  Cornish  received  through  the  mail  a 
package  in  which  was  found  a  pale  blue  box  containing  a  silver 
holder  and  a  blue  bottle  bearing  a  "bromo  seltzer"  label  and 
filled  with  a  powder  purporting  to  be  %romo  seltzer."  The 
bottle  fitted  into  the  bottle  holder.  Accompanying  these 
articles  was  a  small  envelope  of  the  kind  in  general  use  for  in- 
closing cards  which  are  sent  with  gifts.  There  was  no  card  in 
the  envelope.  Cornish,  believing  that  some  person  had  sent 
him  a  Christmas  gift  and  finding  no  card,  recovered  the  outside 
wrapper  of  the  package,  which  had  been  thrown  into  the  waste 
basket,  and  found  written  upon  it  the  address  "Mr.  Harry  Cor- 
nish, Knickerbocker  Athletic  Club,  Madison  Avenue  and  Forty- 
fifth  St.,  New  York  City."  He  cut,  or  tore,  this  address  from 
the  wrapper  and  placed  it  in  his  desk  together  with  the  envelope^ 
the  bottle  and  silver  bottle  holder.  On  the  following  day,  De- 
cember 25,  1898,  Cornish,  who  was  a  member  of  the  house- 
hold of  Katharine  J.  Adams,  mentioned  the  receipt  of  these 
articles  to  the  latter  and  her  daughter,  Mrs.  Kodgers,  and  on 
the  27th  of  December,  1898,  he  took  them  home  with  him 
and  exhibited  them  to  the  same  persons.  As  a  result  of  the 
conversation  which  ensued,  Cornish  presented  the  silver  bottle 
holder  to  Mrs.  Rodgers,  who  had  other  toilet  articles  resembl- 
ing it  in  design.  Cornish  placed  the  ^Tbromo  seltzer"  bottle 
on  the  dresser  in  his  room  and  retired  for  the  night  On  the 
next  morning,  December  28,  1898,  Cornish  arose  shortly  be- 
fore nine  o'clock  and  went  to  the  door  for  his  morning  paper. 
In  passing  the  kitchen  door  he  observed  Mrs.  Adams  with  her 
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head  bandaged  and  a  few  minutes  later  Mrs.  Rodgers  informed 
Cornish  that  her  mother  had  a  headache  and  asked  him  for 
some  of  the  "bromo  seltzer''  he  had  brought  home.     Cornish 
gave  the  bottle  to  Mrs.  Rodgers  who  attempted  to  open  it,  with- 
out success,  and  she  thereupon  returned  it  to  Cornish  request- 
ing him  to  do  so.    He  opened  the  bottle  and,  after  reading  the 
directions  upon  the  label,  he  poured  a  teaspoonful  of  the  con- 
tents into  a  glass  held  by  Mrs.  Adams  and  stirred  it  while  she 
poured  water  upon  it  from  another  glass.    After  the  dose  had 
been  prepared  Mrs.  Adams  drank  from  it      As  she  put  down 
the  glass  she  commented  upon  the  peculiar  taste  of  the  mix- 
ture, whereupon  Cornish  remarked  "why  that  stuff  is  all  right" 
and  swallowed  a  portion  of  what  remained  in  the  glass.    Mean- 
while Mrs.  Adams  had  started  for  the  kitchen  and  in  less  than 
a  minute  Mrs.  Rodgers  called  from  the  bathroom  for  help  for 
Mrs.  Adams.     As  Cornish  arose  from  his  chair,  to  respond 
to  the  summons,  his  ^^ees  went  out  from  under  him,"  but 
by  an  effort  he  succeeded  in  reaching  Mrs.  Adams  just  as  she 
dropped  to  the  floor  in  a  state  of  collapse.     Cornish,  being  un- 
able to  lift  Mrs.  Adams,  the  daughter  called  a  Mr.  Hovey,  who 
was  in  the  house,  and  together  they  carried  Mrs.  Adams  to  a 
couch  in  the  dining  room.     Cornish  despatched  a  hallboy  for 
a  physician,  returned  for  his  coat  and  hat,  picked  up  the  bottle 
from  which  the  dose  had  been  taken  and  ran  to  a  neighboring 
druggist  who  gave  him  "aromatic  spirits  of  ammonia"  with  di- 
rections for  administering  it.     Cornish  returned  to  the  house 
and  Dr.  Hitchcock  closely  followed  him.    The  doctor  hurried  to 
Mrs.  Adams  who  was  breathing  hard,  her  face  overspread  with 
a  dark  blue  pallor  and  exhibiting    evidence  of    great  pain. 
Restorative  measures  were  employed  without  avail,  and  upon 
the  arrival  of  Dr.  Potter,  who  had  also  been  sent  for,  Mrs. 
Adams  was  dead.    During  the  period  which  elapsed  between  the 
taking  of  the  dose  and  the  death  of  Mrs.  Adams,  Cornish  had 
been  retching  and  trying  to  vomit.     After  the  death  of  Mrs. 
Adams  Dr.  Hitchcock  went  in  to  see  Cornish  who  told  him 
that  Mrs.  Adams  had  taken  a  dose  of  'Tbromo  seltzer"  and 
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handed  the  bottle  to  the  doctor.  Mrs.  Eodgers  informed  Dr. 
Hitchcock  that  Cornish  had  taken  some  of  the  same  stuff  that 
Mrs.  Adams  had  taken.  The  doctolr  put  his  finger  into  the 
bottle  and,  extracting  some  of  the  powder,  tasted  it  He  de- 
tected the  odor  of  almonds  which  is  characteristic  of  the  cy- 
anogen group  of  poisons,  of  which  prussic  acid  is  the  basa 
He  began  to  feel  ill  and  took  whisky  to  counteract  the  effect  of 
the  powder.  Dr.  Hitchcock  then  took  possession  of  the  'T>romo 
seltzer"  bottle,  the  silver  bottle  holder  and  the  address.  He  and 
Cornish  left  the  house  together  and  went  to  an  undertaker. 
There  they  separated,  the  doctor  returning  to  his  home  and 
Cornish  going  down  town  to  see  Assistant  District  Attorney 
McTntyre  to  notify  him  of  Mrs.  Adams'  death.  After  seeing 
McTntyre,  Cornish  called  upon  a  personal  friend  named  Yocum, 
a  chemist  by  profession,  who  noticed  that  Cornish  looked  ill  and 
prevailed  upon  him  to  take  a  drink  of  whiskey,  which  he  was 
not  able  to  retain.  Then  Cornish  proceeded  to  the  oflSoe  of  his 
cousin,  Louis  H.  Cornish,  who  was  also  a  cousin  of  Mrs.  Rod- 
gers,  the  daughter  of  Mrs.  Adams,  and  informed  him  of  the 
latter's  death.  From  thence  Cornish  went  to  the  Knickerbocker 
Athletic  Club,  where  he  lay  down  upon  the  bed  in  Yocum's 
room.  During  the  whole  of  his  trip  down  town  and  return 
Cornish  had  been  ill,  the  journey  being  marked  by  frequent 
interruptions  necessitated  by  the  condition  of  his  stomach  and 
bowels.  Soon  after  arriving  at  the  club  house  he  sent  for  Dr. 
Phillips,  who  could  not  be  found  immediately,  and  Dr.  Coffin, 
who  happened  to  be  in  the  club  house,  was  requested  to  see 
Cornish.  He  found  Cornish  in  bed  belching  gas  from  his 
stomach,  and  his  bowels  and  stomach  considerably  distended. 
The  patient's  pulse  was  weak  and  intermittent.  There  was  no 
odor  which  the  doctor  recognized.  He  diagnosed  the  case  as 
one  of  "gastric  enteritis."  He  sent  for  stomach  and  rectal 
tubes,  and  while  waiting  for  them  Dr.  Phillips  arrived.  The 
two  doctors,  Phillips  and  Coffin,  treated  Cornish.  The  latter 
was  pale  and  ashen.  He  had  the  appearance  of  having  passed 
through  a  long  illness.     The  first  police  officer  to  arrive  at  the 
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Adams  house  was  Patrolman  Palmer.  This  was  in  the  after- 
noon of  December  28th,  1898.  From  there  he  went  to  Dr. 
Hitchcock  and  got  the  "hromo  seltzer^'  bottle,  the  bottle  holder 
and  the  address  taken  from  the  wrapper.  These  he  turned  over 
to  Dr.  Weston,  the  coroner's  physician.  The  latter  visited  the 
Adams  house  and  viewed  the  body  of  Mrs.  Adams.  On  the 
following  day,  December  29th,  1898,  Captain  McClusky,  chief 
of  the  detective  bureau  of  New  York,  took  charge  of  the  police 
investigation.  On  the  same  day  Dr.  Weston  performed  an 
autopsy  on  the  body  of  Mrs.  Adams,  as  a  result  of  which^he 
later  concluded  that  the  death  of  Mrs.  Adams  was  due  to 
poisoning  which  resulted  from  hydrocyanic  acid,  or  one  of  its 
salts,  which  is  produced  by  the  combination  of  cyanide  of  mer^ 
cury  with  the  ingredients  of  bromo  seltzer.  On  the  following 
day,  December  Slst,  1898,  Prof.  Withaus,  an  expert  chemist, 
made  an  analysis  of  the  contents  of  the  "bromo  seltzer"  bottle 
and  later  reported  that  it  contained  a  mixture  of  bromo  seltzer 
and  cyanide  of  mercury.  The  same  chemist  also  analyzed  the 
sediment  of  the  glass  from  which  the  dose  administered  to 
Mrs.  Adams,  and  tasted  by  Cornish,  had  been  taken.  This  was 
found  to  contain  cyanide  of  mercury.  The  organs  of  Mrs. 
Adams  were  also  subjected  to  an  analytical  examination  by 
Prof.  Withaus,  which  demonstrated  that  Mrs.  Adams  had  died 
from  mercuric  cyanide  poisoning.  A  pathological  examination 
of  these  organs  by  Dr.  Ferguson  disclosed  the  presence  of  cor- 
rosive poison  which  he  described  as  cyanogen  or  prussic  acid, 
which  is  a  poison  resulting  from  cyanide  of  mercury.  The 
death  of  Mrs.  Adams  and  its  immediate  cause  were,  therefore, 
clearly  established. 

The  logical  and  orderly  narration  of  this  grewsome  tragedy 
naturally  leads,  next,  to  a  consideration  of  the  facts  and  cir- 
cumstances which  are  relied  upon  by  the  prosecution  to  con- 
nect the  defendant  with  the  death  of  Mrs.  Adams.  We  will 
first  address  ourselves  to  those  which  have  no  relation  to  hand- 
writing or  to  the  oonmiission  of  any  other  crime  than  the  killing 
of  Mrs.  Adams. 
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In  1898  the  defendant  was  thirty-one  years  of  age.  He  had 
not  only  a  liberal  general  education,  but  sufficient  knowledge  in 
chemistry  to  be  the  superintendent  in  the  business  of  Morris 
Hermann  &  Company,  who  were  manufacturers  of  dry  colors 
in  Newark,  N.  J.  He  had  been  employed  in  this  capacity 
since  1893,  and  before  that  had  been  in  charge  of  colormaking 
for  the  firm  of  0.  T.  Raynolds  &  Company,  of  which  his  father 
was  a  member.  He  had  studied  chemistry  for  two  years  at 
Cooper  Union.  He  had  a  good  chemical  library,  and  a  well- 
equipped  laboratory,  which  contained  Prussian  blue,  chrome 
yellow,  English  vermilion,  dry  mercury,  arsenic  and  other 
chemicals  from  which  various  poisons,  including  cyanide  of 
mercury,  could  be  produced.  From  these  facts  the  prosecution 
argue  that  defendant  had  the  knowledge,  skill  and  means  to 
produce  the  poison  which  killed  Mrs.  Adams. 

Cornish  was  athletic  director  in  the  Knickerbocker  Athletic 
Club  in  1898,  and  had  held  this  position  since  January,  1896. 
At  that  time  defendant  was  a  member  of  the  club  and  of  its 
house  committee.  In  January,  1896,  difficulties  arose  between 
the  defendant  and  Cornish  over  the  conduct  of  one  French, 
an  athletic  member  of  the  club.  This  was  followed  in  April, 
1897,  by  trouble  over  an  amateur  circus  which  was  given  imder 
the  auspices  of  the  club.  Molineux  had  charge  of  the  arrange- 
ments, and  complained  because  Cornish  had  ignored  and  dis- 
obeyed his  instructions.  Cornish  had  been  superintendent  of 
the  club  and  manager  of  the  club  restaurant.  Defendant  com- 
plained that  the  restaurant  and  baths  were  not  being  properly 
conducted.  Cornish's  authority  was  thereafter  reduced  to  the 
training  of  the  club  teams  and  the  management  of  athletics. 
Then  came  the  trouble  over  the  "Weefers"  letter  written  by 
Cornish  in  August,  1897,  and  in  which  the  latter  reflected 
upon  Mr.  Weeks,  a  director  of  another  athletic  club.  The  de- 
fendant, having  come  into  possession  of  this  letter,  requested 
that  the  matter  be  brought  to  the  attention  of  the  house  com- 
mittee, and  suggested  that  Cornish  be  reprimanded  or  dis- 
charged.    This  request    was    not   complied    with,  and    then, 
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through  defendant's  efforts,  a  dinner  was  given  to  Mr.  Weeks 
by  Mr.  Ballantine,  a  leading  spirit  and  principal  stockholder 
in  the  club,  at  which  various  club  officials  and  the  defendant 
were  present,  and  apologies  were  tendered  to  Mr.  Weeks.  Eariy 
in  1897,  Hughes,  chairman  of  the  house  committee,  told  the 
defendant  that  Cornish  had  said  that  defendant  had  made  his 
money  as  a  rumseller  or  by  keeping  a  place  of  questionable 
repute.  Defendant  insisted  that  this  matter,  together  with 
other  grievances,  be  investigated  by  the  club.  Some  investiga- 
tion was  made,  but,  as  Cornish  denied  having  made  the  state- 
ments attributed  to  him,  no  further  action  was  taken.  The  de- 
fendant continued  to  agitate  the  alleged  shortcomings  and  mis- 
deeds of  Cornish  until  he  finally  told  Adams,  the  secretary  of 
the  club,  that  if  Cornish  did  not  leave  the  club  he  would  leave. 
Cornish  was  retained  in  the  dub,  and  on  December  20th,  1897, 
the  defendant  resigned.  After  his  resignation,  and  on  the  same 
evening,  the  defendant  and  Cornish  met  on  the  stairs  of  the 
club  house.  Cornish  called  the  defendant  a  vile  name  and 
taunted  him  with  his  failure  to  procure  Cornish's  discharge. 
Defendant's  resignation  was  followed  by  an  explanatory  letter 
from  him  to  Secretary  Adams,  dated  September  24th,  1897. 
This  was  followed  by  a  letter  from  defendant  to  a  Dr.  Austen, 
inclosing  a  copy  of  the  "Weefers"  letter  and  dwelling  upon  the 
conduct  of  Cornish.  After  this,  in  October,  1808,  the  defend- 
ant met  one  Heiles  at  the  K'ew  York  Athletic  Club,  told  him  of 
the  'Reefers"  letter  and  complained  of  the  action  of  the  board 
of  governors  of  the  Knickerbocker  Athletic  Club.  On  this  oc- 
casion the  defendant  referred  to  Cornish  as  a  low,  vile,  bad 
man,  and  spoke  of  the  latter's  assertion  that  defendant  had 
kept  a  disreputable  house.  On  November  9th,  1898,  the  de- 
fendant wrote  to  his  friend  Sheffler,  inclosing  a  copy  of  the 
"Weefers^'  letter  and  referring  to  the  fact  that  "Cornish  is 
in"  and  he  is  out  These  are  the  facts  and  circumstances  nar- 
rated in  mere  outline  that  are  relied  upon  by  the  prosecution 
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as  evidence  of  the  motive  which  the  defendant  is  said  to  have 
had  against  the  life  of  Cornish  and  of  the  intent  with  whidi 
the  poisoned  bromo  seltzer  was  sent  to  the  latter.  As  further 
bearing  upon  defendant's  connection  with  this  murder  it  was 
shown  that  the  silver  bottle  holder  which  was  contained  in  the 
package  received  by  Cornish  had  been  purchased  on  the  21st 
day  of  December,  1898,  at  Hartdegan  &  Co.'s  store  in  Newark, 
N.  J.,  which  was  only  a  short  distance  from  the  factory  of 
Herrman  &  Co.,  where  the  defendant  was  employed.  The  de- 
fendant was  seen  in  the  vicinity  of  the  Hartdegan  store  on  that 
day,  but  the  clerk  who  made  the  sale  of  the  bottle  holder  said 
the  defendant  is  not  the  man  who  bought  it.  The  box  which 
contained  the  bottle  and  bottle  holder  was  a  "Tiffany"  box,  and 
the  envelope  was  such  as  are  used  at  Tiffany's  to  inclose  cards 
which  are  sent  with  gifts.  The  defendant  had  an  account  at 
Tiffany's,  and  made  a  purchase  there  in  December,  1898. 
There  are  no  particulars  regarding  this  purchase  except  that 
it  was  in  the  stationery  department  The  so-called  poison  pack- 
age was  mailed  at  the  general  post  office  on  the  afternoon  of 
December  23rd,  1898,  at  an  hour  when  it  was  customary  for 
the  defendant  to  be  in  the  post  office  district  on  his  return 
from  Newark  to  New  York. 

At  this  point  it  will  be  observed  that  if  the  case  had  been 
tried  upon  the  theory  that  the  only  crime  which  the  defendant 
had  committed  was  the  killing  of  Mrs.  Adams  in  the  attempt 
to  poison  Cornish,  the  next  and  final  step  in  the  case  of  the 
prosecution  would  have  been  to  prove  the  defendant's  con- 
nection with  the  handwriting  of  the  address  upon  the  poison 
package.  But,  as  a  part  of  the  theory  or  theories  upon  which 
the  prosecution  sought  to  connect  the  defendant  with  the  kill- 
ing of  Mrs.  Adams,  evidence  was  offered  and  received  to  show 
that  the  defendant  was  responsible  for  the  previous  killing 
of  one  Henry  C.  Bamet,  who  came  to  his  death  at  the  Knicker- 
bocker Athletic  Club  house  on  the  10th  day  of  November, 
1898. 
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The  facts  and  circumstaiices  upon  this  branch  of  the  case, 
as  established  at  the  trial,  which  relate  directly  to  the  death 
of  Bamet,  are  substantially  as  follows :  Barnet  had  been  a 
member  of  the  Knickerbocker  Athletic  Club  for  a  number  of 
years,  and  in  1898  was  living  at  the  club  house.  Bamet  was 
taken  ill  on  the  28th  day  of  October,  1898.  He  was  first  at- 
tended by  Dr.  Phillips,  the  same  physician  who  subsequently 
attended  Cornish.  Dr.  Phillips  only  attended  Bamet  on  the 
first  day  of  his  illness,  and  Dr.  Douglass  then  took  charge  of 
the  patient  and  attended  him  until  his  death  on  i^ovember  10th, 

1898.  In  the  death  certificate  issued  by  Dr.  Douglass  "cardiac 
asthenia,  caused  by  diphtheria,"  was  assigned  as  the  cause  of 
Bamet's  death.  Dr.  Douglass  was  given  a  box  which  was 
found  in  Bamet's  room  and  purported  to  contain  "Kutnow" 
powder,  and  the  latter  told  the  former  that  he  had  received  it 
by  mail,  had  taken  a  dose  of  it,  and  he  thought  that  was  the 
cause  of  his  trouble.  Bamet  also  told  Dr.  Phillips  that  he 
had  taken  a  dose  of  "Kutnow"  powders  and  ascribed  his  trouble 
to  that  Dr.  Douglass  took  possession  of  this  box  on  November 
4th,  1898,  and  gave  it  to  Guy  P.  Ellison,  a  chemist,  who  made 
a  qualitative  analysis  and  concluded  that  the  "KutnoV  powder 
contained  cyanide  of  mercury.  The  box  was  returned  to  Dr. 
Douglass  with  the  chemist's  report  as  to  its  contents,  and  there- 
upon the  nurse  in  charge  of  Bamet  was  directed  to  search  for 
the  wrapper.  No  wrapper  was  ever  found.  On  the  3d  day  of 
January,  1899,  Dr.  Douglass  delivered  to  Captain  McClusky 
the  box  taken  from  Bamet's  room.    On  the  4th  day  of  January, 

1899,  Captain  McClusky  delivered  it  to  Prof.  Withaus.  The 
latter  made  an  analysis  of  its  contents  and  found  it  to  contain 
''Kutnow"  powder  and  cyanide  of  mercury.  On  the  28th  day 
of  February,  1899,  the  body  of  Bamet  was  exhumed  at  Green- 
wood cemetery,  in  the  presence  of  Dr.  Douglass,  Prof.  Withaus, 
Dr.  Weston  and  others.  Prof.  Withaus  made  an  analysis  of 
the  liver,  kidneys  and  other  organs  in  the  body  and  found 
cyanide  of  mercury.  Dr.  Loomis,  a  pathologist,  made  a  post- 
mortem examination  and  expressed  the  opinion  that  Bamet 
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died  from  poisoning  by  mercury.  Dr,  Smith,  who  consulted 
with  Dr.  Douglass  on  the  day  of  Bamet's  death,  was  of  the 
same  opinion.  Dr.  Ferguson  testified  that  the  cause  of  this 
death  was  cyanide  of  mercury  and  Dr.  Potter  concurred  in  that 
opinion.  The  discrepancy  between  the  cause  of  death  assigned 
in  the  death  certificate  of  Dr.  Douglass  and  the  conclusions 
which  followed  the  analyses  of  the  deceased  Bamet's  organs 
and  the  contents  of  the  "Kutnow"  powder-box,  is  sought  to  be 
accounted  for  by  the  explanation  that  mercuric  poisoning  at 
certain  stages  develops  the  symptoms  of  diphtheria  and  by 
various  other  matters  which  are  not  essential  to  this  statement. 
The  death  of  Bamet  was,  therefore,  clearly  established,  and 
the  alleged  cause  thereof  was  proved  by  evidence  which,  if  com- 
petent, would  warrant  the  conclusion  that  it  was  due  to  mer- 
curic cyanide  poison. 

As  to  the  motive  which  the  defendant  is  said  to  have  har- 
bored for  the  killing  of  Bamet,  the  prosecution  gave  evidence 
which,  it  Avas  claimed,  tended  to  show  that  the  defendant  was 
jealous  of  Bamet's  attentions  to  the  woman  with  whom  the 
defendant  was  in  love.  In  that  behalf  the  facts,  as  presented 
by  the  prosecution  and  in  part  sustained  by  the  evidence,  are 
substantially  as  follows:  In  the  summer  of  1897  the  defend- 
ant met  Miss  Cheeseborough  at  Portland,  Maine.  His  atten- 
tions to  her,  which  were  immediate  and  marked,  continued 
during  their  visit  in  Portland  and  were  renewed  after  the  re- 
turn of  Miss  Cheeseborough  to  New  York  city.  The  defend- 
ant and  Bamet  were  both  members  of  the  Knickerbo<ier 
Athletic  Club  and  apparently  good  friends.  In  the  fall  of 
1897  the  defendant  presented  Bamet  to  Miss  Cheeseborough 
at  the  Metropolitan  Opera  House.  At  this  time  the  latter  lived 
in  apartments  in  the  "Marie  Antoinette"  in  New  York  city, 
but  in  a  few  weeks  she  took  a  room  in  the  house  of  Mrs.  Bell 
at  No.  251  W.  75th  street^  New  York  city,  where  she  remained 
until  January,  1898.  At  this  point  in  the  chronology  of  the 
relations  between  the  defendant  and  Miss  Cheeseborough  cer- 
tain evidence  was  introduced  by  the  prosecution  which  was 
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afterwards  ordered  stricken  from  the  record  by  the  court,  but 
for  the  purpose  of  preserving  the  continuity  of  the  narrative 
of  this  branch  of  the  case,  and  because  certain  questions  have 
been  raised  concerning  this  evidence,  it  will  be  inserted  here 
as  though  it  had  remained  in  the  record.  One  Kachel  Oreen, 
a  colored  woman  who  was  employed  at  No.  251  W.  75th  street, 
from  November  2nd,  1897,  to  May  1st,  1898,  testified  that 
when  she  went  to  this  house  in  November,  1897,  Miss  Cheese- 
borough  and  a  man  whom  she  thought  she  was  able  to  identify 
as  the  defendant  occupied  the  same  room  under  the  names 
of  Mr.  and  Mrs.  Cheeseborough,  and  that  the  only  time  she 
ever  heard  the  name  of  Molineux  mentioned  there  was  on  an 
occasion  when  a  parcel  came  from  a  drug  store  addressed  to 
that  name.  This  witness  further  testified  that  in  January, 
1898,  the  "Cheeseboroughs"  left  the  house  of  Mrs.  Bell  to- 
gether. William  Williams,  who  washed  windows  and  took  care 
of  the  furnace  at  the  house  of  Mrs.  Bell  in  75th  street  from  the 
autumn  of  1897  to  May,  1898,  pointed  from  the  witness  stand 
to  the  defendant  as  a  man  whom  he  had  seen  at  Mrs.  Bell's  on 
several  occasions.  He  gave  further  and  more  explicit  testi- 
mony upon  the  subject  but  that  was  stricken  out  as  hearsay. 
Minnie  Betts,  another  colored  woman,  testified  that  she  lived 
with  Mrs.  Bellinger  at  257  West  End  avenue,  and  that  in 
January,  1898,  Miss  Cheeseborough  came  to  live  there  and  re- 
mained until  June,  when  she  went  away  for  the  summer  and  re- 
turned in  the  fall.  This  witness  testified  that  the  first  time 
she  ever  heard  the  name  of  Molineux  was  about  a  week  before 
the  defendant  and  Miss  Cheeseborough  were  married,  in  No- 
vember, 1898.  This  witness  also  described  a  man,  not  the  de- 
fendant, who  frequently  called  on  Miss  Cheeseborough  at  Mrs. 
Bellinger's  housa  During  her  examination  this  witness  was 
shown  a  visiting  card  and  a  photograph  which  were  used  in 
connection  with  the  name  of  Barnet  in  such  a  way  as  to  leave 
no  doubt  in  the  minds  of  the  jury  that  the  caller  whom  she 
had  been  trying  to  describe  was  in  fact  Bamet  The  defendant 
himself  testified,  at  the  coroner's  inquest  upon  the  death  of  Mrs. 
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Adams,  that  Bamet  called  upon  Miss  Cheeseborough,  took  her 
to  dinners,  theatres  and  other  places  of  amusement  and  sent 
her  flowers.  On  one  occasion  she  went  to  an  entertainment 
given  by  the  Knickerbocker  Athletic  Club  as  the  guest  of 
Bamet,  and  while  there  was  one  of  a  number  who  visited 
Bamet's  room  and  drank  wine.  The  defendant  says  that  on 
the  occasion  referred  to  Bamet  escorted  Miss  Cheeseborough  at 
his  request  The  defendant  admitted  that  he  had  proposed 
marriage  to  Miss  Cheeseborough  in  the  winter  of  1897,  and 
that  his  offer  had  been  declined.  Three  or  four  days  before 
Bamet's  death  Miss  Cheeseborough  wrote  him  a  letter  express- 
ing her  solicitude  over  his  ilhiess.  This  letter  was  couched  in 
language  from  which  it  could  easily  be  inferred  that  there 
existed  between  Miss  Cheeseborough  and  Bamet  an  attachment 
stronger  than  mere  platonic  friendship.  The  defendant,  in 
testifying  before  the  coroner,  stated  that  when  he  learned  of 
Bamet's  illness  he  communicated  the  fact  to  Miss  Cheese- 
borough and  it  was  agreed  between  them  that  the  latter  should 
send  Bamet  some  flowers.  The  defendant  also  asserted  that  he 
bought  the  flowers  himself,  and,  although  he  assumed  tliat  a 
card  or  letter  would  be  sent  with  them,  he  never  knew  of  the 
letter  above  referred  to.  Bamet  died  November  10th,  1898. 
About  two  weeks  later  the  defendant  wrote  to  a  friend  with 
whom  he  had  expected  to  take  tea  on  the  following  Sunday 
evening,  asking  to  be  excused  because  of  his  sudden  and  ro- 
mantic engagement  to  be  married  on  the  succeeding  Tuesday. 
On  the  29tJi  day  of  November,  1898,  nineteen  days  after  Bar- 
net's  death,  the  defendant  and  Miss  Cheeseborough  were  mar- 
ried. From  this  evidence  bearing  upon  the  alleged  relations 
of  the  defendant  and  Bamet  to  Miss  Cheeseborough  it  is  con- 
tended by  the  prosecution  that  the  defendant  was  jealous  of 
Bamet  because  of  the  apparent  favor  with  which  the  iatter's 
attentions  had  been  received  by  Miss  Cheeseborough  and  that 
this  was  the  mainspring  of  the  motive  which  prompted  the 
killing  of  Bamet. 
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The  foregoing  outline  of  the  facts  which  conclusively  estab- 
lish the  death  of  Bamet  and  Mrs.  Adams,  respectively,  and 
which  tend  to  prove  the  cause  thereof,  and  of  the  circum- 
stances which  are  relied  upon  to  connect  the  defendant  there- 
with, naturally  leads  us,  next,  to  a  consideration  of  the  other 
related  facts  and  circumstances  which  are  said  to  bear  upon 
the  handwriting  of  the  poison  package  address  and  upon  de- 
fendant's connection  with  the  murder  of  both  Bamet  and  Mrs. 
Adams. 

We  will  first  consider  the  "Bamet"  letter  box  and  its  cor- 
respondence. One  Nicholas  Heckmann  testified,  in  substance, 
that  in  May,  1898,  he  kept  private  letter  boxes  for  rent  at  No. 
257  W.  42nd  street,  New  York  city.  On  Friday,  May  27th, 
1898,  shortly  after  six  o'clock,  the  defendant  came  to  his  place 
and  rented  a  letter  box  in  the  name  of  H.  C.  Bamet.  Defend- 
ant was  given  a  ticket  for  box  217.  Defendant  called  about 
twenty  times  after  that  and  the  witness  delivered  to  him  the 
mail  addressed  to  H.  C.  Barnet,  the  general  nature  of  which 
was  patent  medicine  of  various  kinds.  One  package  was 
described  as  being  marked  "Kutnow  powder"  and  another 
"  Von  Mohl's  Calthos."  The  witness  identified  a  box  which 
came  to  box  217  some  time  in  June,  1898,  but  was  never  called 
for  and  was  delivered  to  the  district  attorney,  who  procured  it 
to  be  analyzed.  Late  in  the  summer  of  that  year  the  real  H.  C. 
Bamet  received  through  the  mail,  at  his  office  in  the  Produce 
Exchange,  a  box  marked  "Calthos"  containing  a  number  of 
pink  capsules.  The  medicine  bearing  this  name  was  advertised 
as  a  remedy  for  impotence.  A  similar  package  was  found  in 
Bamet's  desk  after  his  death.  Some  of  the  mail  addressed  to 
this  box  217  was  never  called  for.  Part  of  it  consisted  of  four 
letters,  the  envelopes  of  three  of  which  bore  the  post  office  box 
number  of  Von  Mohl  &  Co.,  of  Detroit,  and  the  fourth  of 
which  bore  the  post  office  box  number  of  Dr.  Fowler,  of  Moodus, 
Conn.  These  were  marked  58,  61,  62  and  63  in  the  so-called 
prime  series.  Nine  letters  and  communications  were  written 
in  the  name  of  H.  C.  Bamet    These,  together  with  five  ^T3ar- 
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net"  envelopes^  comprise  the  80<»lled  "Bamet"  series  and  are 
marked  B,  B',  C,  F,  H,  I,  J,  K,  M,  N,  O,  P,  Q  and  K  re- 
spectively. "B"  is  an  order  for  Dr.  Rudolphe's  specific  for  im- 
potence, received  by  Dr.  Fowler  June  1st,  1898,  and  "B*" 
is  the  envelope  in  which  it  was  mailed.  "C"  is  a  letter  to  the 
Marston  Remedy  Co.,  dated  May  31st,  1898,  writing  for  one 
month's  treatment  for  the  same  trouble.  "F"  is  a  letter  to 
Cameron  &  Co.,  received  by  them  June  1st,  1898,  asking  for 
"Book,"  and  "J"  is  the  envelope  in  which  it  was  mailed.  "H'* 
is  a  letter  to  Marston  &  Co.,  received  by  them  June  6th,  1898, 
asking  for  marriage  guide,  and  "K"  is  the  envelope  in  which 
it  was  mailed.  "I"  is  the  so-called  "diagnosis  blank"  sent  by 
Marston  &  Co.  in  answer  to  the  request  for  marriage  guide, 
and  returned  to  Marston  &  Co.  on  the  4th  or  5th  of  June,  1898, 
in  the  name  of  Bamet,  but  filled  with  answers  which  are  said 
to  accurately  describe  the  defendant  and  not  Bamet.  "M"  is 
a  letter  to  Von  Mohl  &  Co.,  received  -by  them  June  1st,  1898, 
requesting  "five  days'  treatment,"  and  "N"  is  the  envelope  in 
which  it  was  mailed.  "O"  is  a  letter  to  the  "Sterling  Remedy 
Co.,"  received  by  them  Jime  6th,  1898,  asking  for  "Book." 
"P"  is  a  letter  to  G.  B.  Wright,  Marshall,  Mich.,  written  about 
June  1st,  1898,  asking  for  prescription,  and  "R"  is  the  envelope 
in  which  it  was  mailed.  Tt  may  be  noted  in  passing  that  none 
of  these  "Bamet"  letters  contain  any  reference  to  any  powder 
or  substance  which  was  used  or,  so  far  as  appears,  oould  be  used, 
in  mixing  with,  or  in  the  administration  of,  the  poison  by 
which  Bamet  and  Mrs.  Adams  are  alleged  to  have  been  killed. 
We  now  come  to  the  "Cornish"  letter  box  and  the  correspond- 
ence written  in  the  name  of  Cornish.  One  J.  J.  Koch  testified 
that  in  December,  1898,  he  had  for  five  years  conducted  a 
letter  box  agency  at  1620  Broadway  under  the  name  of  the 
Commercial  Co.  He  was  also  the  proprietor  of  the  "Studio 
Publishing  Co.,"  under  which  name  an  advertising  agency  was 
conducted  at  the  same  place.  Under  date  of  December  Slst, 
1897,  the  defendant,  through  his  secretary,  Mr.  Allen,  wrote 
upon  the  business  stationery  of  Morris  Hermann  &  Co.  to  the 
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Studio  Publishing  Co.  for  a  sample  copy  of  the  paper.  In 
July,  1898,  Eoch  sent  to  defendant  a  printed  circular  upon 
which  attention  was  called  to  the  private  letter  box  agency 
which  was  being  conducted  at  No.  1620  Broadway,  in  connec- 
tion with  the  advertising  business.  Diiring  the  week  of  Decem- 
ber 12,  1898,  the  defendant  made  inquiry  of  Koch  about  rentr 
ing  a  private  letter  box  for  a  friend.  No  box  was  rented  on  that 
day.  On  December  21, 1898,  a  box  was  rented  to  a  man,  not  the 
defendant,  under  the  name  of  H.  Cornish.  Four  pieces  of 
mail  were  received  at  this  box  addressed  to  "H.  Cornish."  One 
was  a  sample  box  of  "Kutnow"  powder.  The  second  was  a  cir- 
cular letter  from  Von  Mohl  &  Co.  The  third  was  a  sample  box 
of  "Calthos,"  manufactured  by  Von  Mohl  &  Co.  Koch  testi- 
fied that  by  mistake  all  of  these  were  placed  in  a  different  box 
than  that  assigned  to  H.  Cornish  and  remained  in  the  wrong 
box  until  January  14th,  1899,  when  Koch  delivered  them  to 
Captain  McClusky.  The  fourth  was  a  letter  bearing  the  name 
of  Frederick  Steams  &  Co.,  Detroit,  Mich.,  upon  the  envelope. 
This  was  seen  by  Koch  and  placed  in  the  "Cornish"  box.  It 
was  not  there  on  January  14th,  1899,  when  the  others  above 
referred  to  were  delivered  to  Captain  McClusky.  It  was  called 
for  by  some  unknown  person  in  the  absence  of  Koch.  The  dis- 
covery of  this  "Cornish"  mail  led  to  investigations  as  the  re- 
sult of  which  Exhibits  "D,"  "E"  and  "G,"  written  in  the  name 
of  "Cornish"  came  into  the  hands  of  the  police  authorities. 
Exhibit  "D"  is  a  letter  signed  "H.  Cornish,"  addressed  to  Fred- 
erick Steams  &  Co.,  Detroit,  Mich.,  and  received  by  that  firm 
December  24th,  1808,  stating  in  substance  that  one  A.  A. 
Harpster  had  applied  to  the  writer  for  a  position  as  collector 
and  requesting  a  line  in  reply  to  be  sent  to  1620  Broadway, 
New  York  city.  At  this  point  it  may  be  stated  that  Harpster 
was  a  man  who  had  formerly  been  in  the  employment  of  Steams 
&  Co.,  and  had  subseqiiently  been  employed  at  the  Knicker- 
bocker Athletic  Club,  where  he  was  very  friendly  to  Cornish 
and  had  incurred  the  ill-will  of  the  defendant  because  of  his  ad- 
herence to  Cornish  in  the  difficulties  between  the  latter  and  the 
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defendant  At  the  time  the  "  Cornish  "  letter  was  written  to 
Stearns  &  Co.  Harpster  was  employed  by  Ballantine  &  Co., 
and  had  not  applied  to  any  one  for  the  position  of  collector. 
Upon  this  feature  of  the  case  it  also  appeared  that  in  October, 
1898,  the  defendant  met  one  Heiles  who  had  been  employed 
at  the  Knickerbocker  Athletic  Club  at  the  time  when  Bamet, 
Cornish,  Harpster  and  the  defendant  were  all  connected  with 
it  At  that  time  the  defendant  requested  Heiles  to  arrange  to 
have  a  letter  written  to  Stearns  &  Co.,  asking  for  information 
regarding  Harpster.  The  defendant  explained  to  Heiles  that 
the  purpose  for  which  he  wished  to  use  this  letter  was  to  pro- 
cure Harpster's  discharge  if  the  reply  from  Steams  &  Co.  should 
be  suitable  for  that  purpose.  Heiles  did  arrange  to  have 
such  a  letter  written  about  October,  1898,  and  a  reply  was  re- 
ceived which  was  given  to  Heiles,  who  showed  it  to  the  defend- 
ant The  defendant  said  he  was  too  busy  to  look  at  it  then, 
and  told  Heiles  to  keep  it  Heiles  kept  the  letter  until  after 
the  arrest  of  the  defendant,  when  he  destroyed  it  "Exhibit 
E"  is  a  letter  signed  "H.  Cornish,"  received  by  "Kutnow 
Bros."  December  22nd,  1898,  and  requesting  that  a  sample 
of  salts  be  sent  to  1620  Broadway,  N'ew  York  city.  Exhibit 
"G"  is  a  letter  signed  "H.  Cornish,"  received  by  "Von  Mohl  & 
Co.,"  the  manufacturers  of  "Calthos,"  requesting  said  firm  to 
send  "five  days'  trial"  to  1620  Broadway,  New  York  city.  This 
letter  was  received  from  Von  Mohl  &  Co.  by  Witte,  assistant 
chief  of  police  in  Cincinnati,  and  by  him  turned  over  to  Cap- 
tain McClusky.  Each  of  these  three  letters.  Exhibits  "D," 
"E"  and  "G,"  was  written  upon  a  peculiar  paper  of  "egg-blue" 
tint,  bearing  a  "tri-crescent  emblem."  The  same  kind  of  paper 
was  used  for.  the  so-called  ^^ums"  letter  (Exhbit  2),  which  was 
received  June  1st,  1898,  by  one  Agnes  Evans,  acting  for  Dr. 
James  Bums,  who  was  requested  to  "send  remedy"  to  Roland 
Molineux,  Jersey  street,  Newark,  N.  J.  The  defendant  admits 
having  written  the  *^ums"  letter.  In  this  connection  it  is 
proper  to  refer  to  the  evidence  of  Mary  Melando,  the  forewoman 
at  Hermann  &  Co.'s  factory  in  TTewark,  N.  J.     She  took  care 
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of  the  defendant's  rooms.  Upon  the  trial  she  was  shown 
People's  Exhibits  "D,"  "G"  and  "E"  and  "Exhibit  2."  She 
said  she  had  seen  paper  like  that  in  the  drawer  of  the  sideboard 
in  the  defendant's  room  at  the  Newark  factory.  She  saw  about 
a  half  dozen  sheets  as  late  as  October,  1898.  The  witness  took 
three  sheets  of  this  paper  for  her  own  use  and  left  about  three 
sheets  of  it  in  the  drawer  of  the  sideboard.  It  also  appears  in 
the  case  that  paper  like  this  was  on  sale  at  four  of  the  large 
department  stores  in  New  York  city  and  at  two  stores  in 
Newark,  N.  J.,  at  one  of  which,  that  of  Plumb  &  Co.,  the 
firm  of  Hermann  &  Co.  had  an  account  The  foregoing  writ- 
ings, called  the  "Barnet"  letters  and  the  "Cornish"  letters, 
were  used  in  the  case  for  the  avowed  purpose  of  connecting  the 
defendant  with  the  murder  of  Mrs.  Adams.  As  a  part  of  the 
theory  or  theories  upon  which  these  writings  were  admitted  in 
evidence  certain  genuine  and  proved  or  conceded  ^vritings  of 
the  defendant,  of  the  "real"  Barnet  and  of  the  "real"  Cornish 
were  received  in  evidence. 

This  brings  us  to  a  statement  of  that  branch  of  the  evidence 
by  which  the  prosecution  claims  to  have  established  the  cul- 
minating proof  that  the  defendant  was  the  writer  of  the  ad- 
dress (Ex.  A)  upon  the  poison  package  received  by  Cornish. 
The  evidence  upon  the  subject  of  handwriting  proceeds  along 
several  distinct  lines,  and  the  history  of  each  will  be  stated 
separately.  On  the  29th  day  of  December,  1898,  the  day  after 
Mrs.  Adams'  death,  one  of  the  newspapers  in  New  York  city 
published  what  was  called  a  fac  simile  of  the  poison  package 
address.  It  is  known  in  the  case  as  defendant's  "Exhibit  12." 
This  was  seen  by  John  D.  Adams,  the  secretary,  and  Andre 
Bustanoby,  superintendent  of  the  Knickerbocker  Athletic  Club. 
After  seeing  this  Mr.  Adams  found  some  letters  in  the  hand- 
writing of  the  defendant  which  were  on  the  files  of  the  club. 
These  were  shown  to  Bustanoby.  Both  men  were  familiar  with 
the  defendant's  handwriting,  and  were  struck  with  the  re- 
semblance between  "Exhibit  A,"  the  poison  package  address, 
and  "Exhibit  12,"  the  newspaper  copy.     On  December  30th, 
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1898,  Adams  showed  Cornish  Exhibit  12  and  a  number  of 
the  defendant's  letters  with  the  signatures  turned  down.  Among 
the  latter  were  Exhibits  20,  21,  22  and  24,  which  are  part  of 
the  series  of  defendant's  conceded  handwritings.  As  a  result  of 
this  interview  Cornish  telephoned  to  Captain  McClusky. 
Adams  and  Bustanoby  testified  that  "Exhibit  A"  was  in  the 
handwriting  of  the  defendant  One  Martin,  who  had  been 
teller  of  the  Essex  County  National  Bank  of  Newark,  N.  J., 
where  the  defendant  had  an  account,  said  he  had  known  the 
latter's  signature  for  four  years  and,  from  his  knowledge 
thereof,  as  well  as  his  experience  in  comparing  and  scrutin- 
izing handwritings,  he  concluded  that  the  writing  on  "Exhibit 
A"  was  that  of  the  defendant  These  three  are  the  only  wit- 
nesses who  testified  to  a  belief  that  the  defendant  was  the  writer 
of  the  address  of  the  poison  package,  based  upon  a  personal 
knowledge  of  defendant's  handwriting. 

We  now  come  to  the  testimony  of  the  experts  in  handwriting. 
This  fills  so  large  a  space  in  the  record,  and  the  conclusions 
arrived  at  are  based  upon  so  many  different  and  even  divergent 
points  and  theories,  that  it  would  be  practically  impossible  to 
refer  to  this  branch  of  the  case  in  detail.  It  is,  moreover,  un- 
necessary for  our  purposes  to  do  more  than  to  refer  .to  the 
methods  upon  which  the  conclusions  of  the  handwriting  experts 
are  based,  in  order  to  decide  whether  error  was  committed 
upon  this  branch  of  the  case.  There  were  fourteen  experts,  of 
whom  nine  were  men  who  had  made  the  study  of  handwriting 
a  profession,  and  the  remaining  five  held  various  positions  in 
banks  which  required  an  expert  knowledge  of  signatures.  They 
were  all  agreed  that  the  defendant  wrote  the  address  upon  the 
wrapper  of  the  poison  package.  For  the  purpose  of  arriving 
at  these  conclusions  they  were  permitted  to  use,  and  rely  upon, 
all  of  the  several  writings  which  have  heen  referred  to  in  the 
foregoing  statement.  These  writings  may  be  classified  as  fol- 
lows: 1.  Exhibit  "A,"  known  as  the  poison  package  address. 
2.  The  so-called  "Bamet"  letters  written  in  the  name  of  H.  C. 
Bamet    3.  The  so-called  "Cornish"  letters  written  in  the  name 
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of  H.  Cornish.  All  of  these  together  consist  of  Exhibits  "A," 
to  "R"  inclusive,  and  are  known  as  the  lettered  exhibits.  4.  The 
conceded  hand^vritings  of  the  defendant  which  are  known  as 
the  numbered  exhibits  and  consist  of  Exhibits  "1"  to  "63"  in- 
clusive. These  numbered  exhibits  include  the  so-called  "re- 
quest writings  "  of  the  defendant  and  letters  conceded  to  have 
been  written  by  him.  The  history  of  the  "request  writings," 
briefly  stated,  is,  that  on  the  I7th  day  of  February,  1899,  the 
defendant,  at  the  request  of  the  police  department,  wrote  in 
the  office  of  the  district  attorney,  in  the  presence  of  Assistant 
District  Attorney  Osborne,  Mr.  Weeks,  defendant's  counsel. 
Police  Sergeant  McCafferty,  and  the  experts  Kinsley  and  Car- 
vaUio.  It  had  been  planned  to  have  these  writings  consist  of 
copies  of  the  poison  package  address  (Exhibit  "A")  and  other 
papers  in  the  case,  which  were  to  have  been  made  from  type- 
written memoranda  prepared  by  Kinsley  and  by  him  sent  to 
Mr.  Osborne.  The  latter  having  mislaid  the  same,  Kinsley 
dictated  from  memory  and  the  defendant  wrote.  The  result 
was  not  satisfactory  to  Mr.  Kinsley  and  at  his  request  the  de- 
fendant, with  his  counsel,  Mr.  Weeks,  called  at  the  office  of 
Kinsley  on  the  20th  day  of  February,  1899,  and  there  wrote 
the  "request  writings,"  Exhibits  3,  4,  6,  7,  8,  9  and  10.  For 
the  sake  of  brevity  we  have  omitted  from  the  foregoing  state- 
ment many  details  of  fact  and  evidence,  besides  those  relating 
to  the  subject  of  handwriting,  because  they  are  not  essential 
to  the  proper  disposition  of  the  principal  legal  questions  in 
the  case.  For  the  same  reason  we  will  refrain  from  discussing 
many  of  the  minor  grounds  of  error  assigned  by  the  defendant, 
which  are  so  numerous  and  diversified  that  a  consideration  of 
them,  seriatim,  would  only  serve  to  becloud  the  larger  and  more 
comprehensive  questions  which,  according  to  our  views,  are  de- 
cisive of  the  case. 

First  in  order,  if  not  in  importance,  is  the  question  whether 
any  evidence  was  admissible  concerning  the  alleged  killing  of 
Bamet  This  question  may  be  considered  without  referring 
to  the  specific  objections  or  exceptions  of  the  defense  because 
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it  was  raised  so  often  and  in  so  many  ways  that  it  would  in- 
volve profitless  reiteration  and  prolixity  to  dwell  upon  each 
objection  and  exception. 

As  has  been  disclosed  by  the  foregoing  statement  of  facts, 
evidence  was  received  upon  the  trial  tending  to  connect  the 
defendant  with  the  felonious  killing  of"  Bamet,  for  the  purpose 
of  proving  his  guilt  of  the  crime  of  poisoning  Mrs.  Adams, 
which  was  the  offense  charged  in  the  indictment.  The  gen- 
eral rule  of  evidence  applicable  to  criminal  trials  is  that  the 
state  cannot  prove  against  a  defendant  any  crime  not  allied 
in  the  indictment,  either  as  a  foundation  for  a  separate  punish- 
ment, or  as  aiding  the  proofs  that  he  is  guilty  of  the  crime 
charged.  1  Bishop's  New  Crim.  Pro.  sec.  1120.  This  rule, 
so  universally  recognized  and  so  firmly  established  in  all 
English-speaking  lands,  is  rooted  in  that  jealous  regard  for  the 
liberty  of  the  individual  which  has  distinguished  our  juris- 
prudence from  all  others,  at  least  from  the  birth  of  Magna 
Charta.  It  is  the  product  of  that  same  humane  and  enlightened 
public  spirit  which,  speaking  through  our  common  law,  has  de- 
creed that  every  person  charged  with  the  commission  of  a  crime 
shall  be  protected  by  the  presumption  of  innocence  until  he  has 
been  proven  guilty  beyond  a  reasonable  doubt  This  rule,  and 
the  reasons  upon  which  it  rests,  are  so  familiar  to  every  student 
of  our  law  that  they  need  be  referred  to  for  no  other  purpose 
than  to  point  out  the  exceptions  thereto.  The  rule  itself  has 
been  stated  and  discussed  in  this  court  in  a  number  of  cases, 
but  we  will  cite  only  a  few.  In  People  v.  Sharp,  107  N.  T. 
427,  it  was  said :  "The  general  rule  is  that  when  a  man  is  put 
upon  trial  for  one  offense  he  is  to  be  convicted,  if  at  all,  by  evi- 
dence which  shows  that  he  is  guilty  of  that  offense  alone,  and 
that,  under  ordinary  circumstances,  proof  of  his  guilt  of  one  or 
a  score  of  other  offenses  in  his  lifetime  is  wholly  excluded." 
In  Coleman  v.  People,  55  N.  T.  81,  it  is  laid  down  as  follows: 
"The  general  rule  is  against  receiving  evidence  of  another 
offense.  A  person  cannot  be  convicted  of  one  offense  upon  proof 
that  he  committed  another,  however  persuasive  in  a  moral  point 
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of  view  such  evidence  may  be.  It  would  be  easier  to  believe  a 
person  guilty  of  one  crime  if  it  was  known  that  he  had  com- 
mitted another  of  a  similar  character,  or,  indeed,  of  any  char- 
acter; but  the  injustice  of  such  a  rule  in  courts  of  justice  is 
apparent  It  would  lead  to  convictions,  upon  the  particular 
diarge  made,  by  proof  of  other  acts  in  no  way  connected  with 
it,  and  to  uniting  evidence  of  several  offenses  to  produce  con- 
viction for  a  single  one."  In  People  v.  Shea,  147  X.  Y.  78, 
the  rule  is  thus  stated:  "The  impropriety  of  giving  evidence 
showing  that  the  accused  had  been  guilty  of  other  crimes 
merely  for  the  purpose  of  thereby  inferring  his  guilt  of  the 
crime  for  which  he  is  on  trial  may  be  said  to  have  been  assumed 
and  consistently  maintained  by  the  English  courts  ever  since 
the  common  law  has  itself  been  in  existence.  Two  antagon- 
istic methods  for  the  judicial  investigation  of  crime  and  the 
conduct  of  criminal  trials  have  existed  for  many  years.  One 
of  these  methods  favors  this  kind  of  evidence  in  order  that  the 
tribunal  which  is  engaged  in  the  trial  of  the  accused  may  have 
the  benefit  of  the  light  to  be  derived  from  a  record  of  his  whole 
past  life,  his  tendencies,  his  nature,  his  associates,  his  prac- 
tices, and  in  fine  all  the  facts  which  go  to  make  up  the  life  of  a 
human  being.  This  is  the  method  which  is  pursued  in  France, 
and  it  is  claimed  that  entire  justice  is  more  apt  to  be  done  where 
such  a  course  is  pursued  than  where  it  is  omitted.  The  common 
law  of  England,  however,  has  adopted  another,  and  so  far  as 
the  party  accused  is  concerned,  a  much  more  merciful  doctrine. 
By  that  law  the  criminal  is  to  be  presumed  innocent  until  his 
guilt  is  made  to  appear  beyond  a  reasonable  doubt  to  a  jury  of 
twelve  men.  In  order  to  prove  his  guilt  it  is  not  permitted 
to  show  his  former  character  or  to  prove  his  guilt  of  other 
crimes,  merely  for  the  purpose  of  raising  a  presumption  that 
he  who  would  commit  them  would  be  more  apt  to  commit  the 
crime  in  question. '^  The  highest  court  of  Massachusetts  has 
said :  "The  objections  to  the  admission  of  evidence  as  to  other 
transactions,  whether  amounting  to  indictable  crimes  or  not, 
are  very  apparent.     Such  evidence  compels  the  defendant  to 
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meet  charges  of  which  the  indictment  gives  him  no  informa- 
tion, confuses  him  in  his  offense,  raises  a  variety  of  issues,  and 
thus  diverts  the  attention  of  the  jury  from  the  one  immediately 
before  it,  and  by  showing  the  defendant  to  have  been  a  knave 
on  other  occasions,  creates  a  prejudice  which  may  cause  injus- 
tice to  be  done  him."  Commonwealth  v.  Jackson,  132  Mass. 
16.  The  court  of  last  resort  in  Pennsylvania  thus  states  the 
rule :  "It  is  the  general  rule  that  a  distinct  crime  imconnected 
with  that  laid  in  the  indictment  cannot  be  given  in  evidence 
against  a  prisoner.  It  is  not  proper  to  raise  a  presumption  of 
guilt  on  the  ground  that  having  committed  one  crime,  the 
depravity  it  exhibits  makes  it  likely  he  would  commit  another. 
Logically,  the  commission  of  an  independent  offense  is  not 
proof  in  itself  of  the  commission  of  another  crima  Yet  it 
cannot  be  said  to  be  without  influence  on  the  mind,  for  cer- 
tainly if  one  be  shown  to  be  guilty  of  another  crime  equally 
heinous,  it  will  prompt  a  more  ready  belief  that  he  might 
have  committed  the  one  with  which  he  is  charged;  it,  there- 
fore, predisposes  the  mind  of  the  juror  to  believe  the  prisoner 
guilty."    Shaffer  v.  Commonwealth,  72  Pa.  St  60. 

The  exceptions  to  the  rule  cannot  be  stated  with  categorical 
precision.  Generally  speaking,  evidence  of  other  crimes  is 
competent  to  prove  the  specific  crime  charged  when  it  tends 
to  establish  (1)  motive;  (2)  intent;  (3)  the  absence  of  mis- 
take or  accident;  (4)  a  common  scheme  or  plan  embracing  the 
commission  of  two  or  more  crimes  so  related  to  each  other 
that  proof  of  one  tends  to  establish  the  others ;  (5)  the  identity 
of  the  person  charged  with  the  commission  of  the  crime  on 
trial.  Wharton  on  Crim.  Ev.  9th  ed.,  sec.  48;  Underbill  on 
Ev.  sec.  68 ;  Abbott's  Trial  Brief,  Crim.  Trials,  sec  598. 

Let  us  now  endeavor  to  apply  to  the  case  at  bar  each  of  these 
exceptions  to  the  general  rule. 

First.  As  to  motive. 

It  is  obvious  that  in  every  criminal  trial  when  proof  of 
motive  is  an  essential  ingredient  of  the  evidence  against  a 
defendant,  the  motive  to  be  established  is  the  one  which  in- 
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duoed  the  oommission  of  the  crime  diarged.  This  is  too 
simple  for  discussion.  To  hold  otherwise  would  be  to  sanction 
the  violation  of  the  gqperal  rule  under  the  guise  of  an  excep- 
tion to  it  What  was  the  motive  assigned  for  the  defendant's 
alleged  attempt  to  kill  Cornish  ?  Hatred,  engendered  by  quar- 
rels between  them,  in  which  Bamet  took  no  part,  and  of  which, 
so  far  as  the  record  shows,  he  had  no  knowledge.  What  was 
the  motive  which  is  said  to  have  moved  the  defendant  to 
kill  Bamet?  Jealousy  caused  by  the  latter 's  intervention  in 
the  love  affair  of  the  former.  The  mere  statement  of  these 
two  motives  sufHces  to  show  that  they  have  no  relation  to  each 
other  and  that  the  evidence  which  tends  to  prove  the  killing 
of  Bamet  throws  no  light  upon  the  motive  which  actuated 
the  attempt  upon  the  life  of  Cornish.  So  apparent,  indeed, 
is  this  diversity  of  motive  in  the  two  cases  that  the  learned 
counsel  for  the  People  upon  the  argument  herein  abandoned 
the  claim  that  there  was  anything  in  common  between  them 
and  ingeniously  sought  to  create  a  single  motive  out  of  the 
alleged  forgeries  by  the  defendant  of  the  names  of  Bamet  and 
Cornish.  Of  course  no  inference  can  be  drawn  from  these  al- 
leged forgeries  without  assuming  that  the  "Bamet"  and  "Cor- 
nish" letters  were  all  properly  received  in  evidence  and  proven 
to  have  been  written  by  the  defendant.  We  will,  therefore,  as- 
sume that  all  of  these  letters  were  properly  in  evidence,  that 
they  were  written  by  the  defendant,  and  that  he  was,  therefore, 
guilty  of  the  crime  of  forgery  in  the  use  of  each  of  these  names. 
Is  there  anything  in  any  of  the  Bamet  letters  which  sheds  a 
ray  of  light  upon  the  question  of  motive  for  the  attempt  to  kill 
Cornish  ?  Not  a  word.  We  are  at  a  loss  to  understand  what 
probative  force  there  is  in  the  "Barnet"  letters  which  does  not 
also  inhere  in  the  "Cornish"  letters.  If  the  "Barnet"  letters 
were  forged,  so  were  the  "Cornish"  letters.  If  the  latter  bore 
no  intrinsic  evidence  of  motive  against  the  life  of  Cornish  this 
was  equally  true  of  the  former.  It  will  thus  be  seen  that  under 
no  hypothesis,  upon  no  assumption,  can  the  "Bamet"  letters 
Vol..  XVI— 10 
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be  hi&ld  to  contain  any  evidence  as  to  the  motive  for  the  atr 
tempt  to  kill  Cornish  that  is  not  also  to  be  found  in  the  "Cor- 
nish" letters.  What  has  been  said  abQut  the  "Barnet"  letters 
is  true  of  all  the  evidence  relating  to  the  alleged  killing  of  Bar- 
net.  Even  if  it  be  admitted  that  it  proves  the  commission  of 
an  independent  crime  with  an  adequate  motive  behind  it,  it 
contributes  nothing  to  the  subject  of  motive  in  the  case  at  bar. 
Although  it  seems  imneoessary  to  cite  authorities  in  support 
of  the  statement  that  whenever  motive  is  to  be  established  it 
must  be  the  motive  which  underlies  the  crime  charged,  we  will 
briefly  refer  to  a  few  cases  which  illustrate  the  rule.  In  Pier- 
son  V.  People,  79  N.  Y.  424,  the  defendant  was  charged  with 
the  murder  of  one  W.  The  alleged  motive  was  defendant's  de- 
sire to  possess  the  wife  of  the  deceased.  On  the  trial  evidence 
was  received  to  show  that  eleven  days  after  the  death  of  W. 
the  defendant  and  the  wife  of  the  deceased  appeared  before  a 
clergyman  in  Michigan  to  be  married.  Defendant  there  took 
an  oath  that  there  was  no  legal  objection  to  the  marriage.  Al- 
though this  evidence  tended  to  prove  the  commission,  by  the 
defendant,  of  another  crime  than  that  for  which  he  was  on 
trial,  this  court  said,  "this  evidence  tended  to  prove  that  the 
motive  which  operated  upon  the  prisoner  was  the  desire  to 
possess  W.'s  wife;  that  his  passion  for  her  was  so  absorbing 
that  he  was  determined  to  overcome  all  obstacles  standing  in 
his  way."  In  Stout  v.  People,  4  Park.  Crim.  Cas.  132,  the 
crime  charged  was  murder.  On  the  trial  evidence  was  received 
of  an  incestuous  connection  between  the  defendant  and  his 
sister,  the  wife  of  the  deceased.  This  was  held  to  be  competent 
even  if  it  did  prove  the  commission  of  another  crime,  for  it 
tended  to  disclose  the  motive  which  prompted  the  defendant 
to  get  rid  of  the  deceased.  In  Hawes  v.  People,  88  Ala.  37, 
the  defendant  was  on  trial  for  the  murder  of  one  of  his  children. 
Two  other  indictments  were  then  pending  against  him  for  the 
murder  of  his  wife  and  another  child.  Evidence  was  received 
to  support  the  theory  that  the  motive  for  the  killing  of  all 
was  to  open  the  way  for  a  second  marriage,  which  was  oon- 
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STimmated  a  few  days  after  the  last  death.  This  was  held 
proper,  because  the  motive  was  the  same  in  each  case.  In 
People  V.  Harris,  136  N.  Y.  443,  the  defendant  was  accused 
of  the  murder  of  his  wife.  The  marriage  had  been  secretly 
performed.  Evidence  of  abortions,  performed  upon  his  wife 
by  the  defendant,  were  held  to  be  admissible  to  show  defend- 
ant's efforts  to  keep  the  marriage  a  secret,  and  as  tending  to 
show  a  motive  for  the  poisoning  of  the  wife  when  secrecy  was 
no  longer  possible  or  the  alliance  had  become  burdensome.  So, 
on  the  trial  of  a  husband  for  the  murder  of  his  wife,  evidence 
of  criminal  proceedings  against  the  defendant  for  failure' to 
support  his  family,  made  ten  months  before  the  murder,  was 
properly  held  admissible  upon  the  question  of  motive.  People 
V.  Otto,  4  N.  T.  Grim.  149.  In  another  case  the  defendant  was 
charged  with  the  murder  of  his  brother's  wifa  The  brother, 
his  wife  and  two  children  were  poisoned  with  arsenic.  The 
brother  and  his  wife  died,  but  the  attempt  upon  the  lives  of 
the  children  failed.  Thereupon  the  defendant  procured  him- 
self to  be  appointed  the  guardian  of  his  brother's  children  and 
then  commenced  to  create  and  utter  various  false  and  forged 
claims  against  his  brother's  estate.  The  theory  of  the  prosecu- 
tion was  that  the  defendant  coveted  his  brother's  estate,  and  in 
order  to  gain  possession  of  it  conceived  the  plan  to  murder 
those  who  stood  in  his  way ;  that  failing  in  the  attempt  to  kill 
the  children,  he  attempted  to  accomplish  his  object  by  forgery. 
It  was  held  that  evidence  was  properly  received  of  all  the 
crimes  involved  in  this  theory,  as  it  was  relevant  upon  the  ex- 
istence of  motive  for  the  commission  of  the  crime  charged. 
People  V.  Wood,  3  Park.  Grim.  Rep.  681.  Gases  of  this 
character  might  be  multiplied  indefinitely,  but  enough  have 
been  cited  to  show  that  when  evidence  of  extraneous  crimes 
has  been  held  competent  upon  the  existence  of  motive,  it  has 
been  either  the  specific  motive  which  underlay  the  particular 
crime  charged,  or  a  motive  common  to  all  of  the  crimes  sought 
to  be  proved. 
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Second.  As  to  intent 

In  the  popular  mind  intent  and  motive  are  not  infrequently 
regarded  aB  one  and  the  same  thing.  In  law  there  is  a  dear 
distinction  between  them.  Motive  is  the  moving  power  which 
impels  to  action  for  a  definite  result  Intuit  is  the  purpose 
to  use  a  particular  means  to  effect  such  result  When  a  crime 
is  clearly  proven  to  have  been  committed  by  a  person  charged 
therewith,  the  question  of  motive  may  be  of  little  or  no  im- 
portance. But  criminal  intent  is  always  essential  to  the  com- 
mission of  crime.  There  are  cases  in  which  the  intent  may  be 
inferred  from  the  nature  of  the  act  There  are  others  where 
willful  intent  or  guilty  knowledge  must  be  proved  before  a 
conviction  can  be  had.  Familiar  illustrations  of  the  latter  rule 
are  to  be  found  in  cases  of  passing  counterfeit  money,  forgery, 
receiving  stolen  property  and  obtaining  money  under  false  pre- 
tenses. An  innocent  man  may,  in  a  single  instance,  pass  a 
counterfeit  coin  or  bill.  Therefore,  intent  is  of  the  essence 
of  the  crime,  and  previous  offenses  of  a  similar  character  by 
the  same  person  may  be  proved  to  show  intent  Commonwealth 
V.  Jackson,  132  Mass.  16 ;  Commonwealth  v.  Bigelow,  8  Mete. 
235 ;  Commonwealth  v.  Stone,  4  Mete  43 ;  In  re  Held,  1  C.  H. 
R.  46 ;  In  re  Smith,  1  C.  H.  R.  49 ;  In  re  Coffee,  1  C.  H.  R. 
52 ;  In  re  Dougherty,  4  C.  H.  R  166.  So  in  a  case  where 
the  defendant  is  charged  with  having  received  stolen  property, 
guilty  knowledge  is  the  gravamen  of  the  offense  and  scienter 
may  be  proven  by  other  previous  similar  acts.  ConMuonwealth 
V.  Johnson,  133  Pa.  St  293;  Coleman  v.  People,  58  K  Y. 
555 ;  Copperman  v.  People,  56  N.  Y.  591 ;  People  v.  McClure, 
148  N.  Y.  95.  In  cases  of  alleged  forgery  of  checks,  etc,  ev- 
idence is  admissible  to  show  that  at  or  near  the  same  time 
that  the  instrument  described  in  tiie  indictment  fas  forged  or 
uttered  the  defendant  had  passed,  or  had  in  his  possession, 
similar  forged  instruments,  as  it  tends  to  prove  intent  Com- 
monwealth V.  Russell,  156  Mass.  196;  People  v.  Everhardt, 
104  K  Y.  591 ;  Rex  v.  Colclough,  15  Cox.  Crim.  Gas.  92. 
On  the  trial  of  an  indictment  for    obtaining  goods    by  false 
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representations)  similar  representations  made  by  the  defend- 
ant to  creditors  from  whom  goods  had  been  previously  pur- 
chased by  him  were  held  admissible  to  prove  intent.  Mayer 
V.  People^  80  N.  Y.  364.  It  will  be  seen  that  the  crimes  re- 
ferred to  under  this  head  constitute  distinct  classes  in  which 
the  intent  is  not  to  be  inferred  from  the  commission  of  the 
act  and  in  which  proof  of  intent  is  often  unobtainable  except 
by  evidence  of  successive  repetitions  of  the  act 

The  intent  ascribed  to  the  defendant  in  the  alleged  killing 
of  Mrs.  Adams  was  to  kill  Cornish.  This  is  precisely  the 
same  as  though  he  had  succeeded  in  committing  the  particu- 
lar crime  he  had  planned.  If  A  undertakes  to  kill  B,  and  in 
the  attempt  kills  C,  the  crime  committed  is  no  less  a  murder 
than  it  would  have  been  if  B  had  been  killed.  The  agency 
employed  to  encompass  the  death  of  Comsh  was  cyanide  of 
mercury,  a  poison  so  rare  and  deadly  that  it  is  not  kept  on 
sale  in  places  where  strychnine,  arsenic  and  other  poisons  are 
sold.  It  was  disguised  in  an  effervescent  salt  called  '^bromo 
seltzer"  which  is  a  much  used  remedy  for  headache  and  other 
trifling  human  ills.  The  bottle  containing  this  mixture  was 
carefully  prepared  to  create  the  impression  that  it  contained 
nothing  but  the  harmless  "bromo  seltzer."  It  was  accompanied 
by  a  silver  bottle  holder  into  which  the  bottle  fitted.  Both  of 
these  articles  were  inclosed  in  a  box  of  the  kind  used  in  the 
sending  of  gifts.  An  empty  card  envelope  was  added  to  create 
the  impression  that  it  was  a  gift,  and  that  the  sender  had  for- 
gotten to  inclose  his  card.  It  was  sent  by  mail  on  the  eve  of 
Christmas  when,  according  to  the  universal  custom  of  this 
country,  gifts  are  exchanged  in  this  manner,  and  when  even 
the  most  cautious  and  prudent  person  might  have  taken  counsel 
of  his  generosity  rather  than  his  suspicions.  Could  such  a 
foul  and  cunningly  devised  act  have  been  innocently  done? 
Could  proof  of  any  number  of  repetitions  of  this  act  add  any- 
thing to  the  conclusive  inference  of  criminal  intent  which  proof 
of  the  act  itself  affords?  Can  it  be  possible  that  in  the  face 
of  such  irrefragable  indicia  of  murderous  intent  it  is  still  neces- 
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sary  or  proper  to  prove  the  commission  of  otter  -similar  crimes 
to  establish  intent  ?  These  questions  carry  their  own  answers. 
If  intent  may  not  be  inferred  from  such  an  act  as  this,  then 
there  is  no  such  thing  as  inference  of  intent  from  the  character 
of  the  act  Let  us  suppose  this  to  be  a  case  in  which  evidence 
of  felonious  intent  could  properly  be  derived  from  proof  of  the 
commission,  by  the  defendant,  of  other  similar  crimes.  The 
supposition  necessarily  implies  the  establishment  of  the  extran- 
eous crime,  by  legal  and  competent  evidence,  before  it  can  be 
referred  to  in  support  of  the  theory  that  it  proves  the  guilty 
intent  with  which  the  crime  charged  was  committed.  We  shall 
have  occasion  to  show  further  on  that  this  cardinal  essential  is 
lacking  in  the  evidence  which  relates  to  the  death  of  Bamet, 
and  that  there  is  no  competent  evidence  in  the  case  which  con- 
nects the  defendant  with  the  sending  of  the  poison  to  Bamet 
But  assuming,  for  present  purposes,  vhat  there  is  competent 
evidence  which  tends  to  show  that  the  defendant  was  the  sender 
of  the  poison  in  both  instances,  how  does  the  sending  of  poison 
to  Bamet  prove  the  intent  with  which  the  poison  was  sent  to 
Cornish?  It  is  to  be  remembered  that  we  are  now  dealing 
solely  with  the  subject  of  intent  and  not  with  the  rebuttal  of 
possible  mistake  or  accident  In  this  connection  it  is  also  to 
be  borne  in  mind  that  the  practice  of  receiving  evidence  of 
other  offenses,  to  prove  intent  in  cases  of  passing  counterfeit 
money,  etc.,  is  a  departure  from  the  usual  rules  of  criminal 
evidence,  justified  and  necessitated  by  the  peculiar  nature  of 
these  crimes.  A  man  may  innocently  pass  counterfeit  money. 
For  this  reason  evidence  of  other  similar  acts  by  the  same  per- 
son, although  not  conclusive,  may  be  received  to  establish  intent. 
It  is  true  that  a  person  may  innocently  poison  another,  but 
that  possibility  will  be  discussed  under  the  appropriate  head 
of  accident  and  mistake.  Eliminating  these  latter  factors  from 
the  inquiry,  there  can  be  no  such  thing  as  innocent  poisoning. 
We  have,  then,  two  cases  of  poisoning  as  separate  and  distinct 
as  two  cases  of  shooting.  Could  it  be  successfully  urged  that 
the  shooting  of  one  person  by  another  could  be  proved  to  show 
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tiie  intent  with  which  the  latter  ahot  a  third  person  at  a  dif- 
ferent time  and  for  a  distinct  cause?  Certainly  not,  unless  it 
were  also  established  that  the  two  shootings  were  so  connected  in 
time,  place  and  circumstance  as  to  make  them  part  of  one  com- 
mon plan  or  design.  The  latter  subject  will  also  be  further  difr- 
cussed  under  its  appropriate  head.  Throu^out  the  length  and 
breadth  of  the  testimony  relating  to  the  death  of  Barnet  there 
is  not  a  suggestion  or  a  fact  which  throws  any  light  upon  the 
intent  with  which  the  poison  was  sent  to  Cornish,  or  which 
serves  to  support  or  strengthen  the  inferences  as  to  intent  which 
may  be  drawn  from  the  evidence  tending  to  show  that  the  de- 
fendant sent  the  poison  to  Cornish. 

Third,  As  to  the  possibility  of  mistake  or  accident,  or  doubt 
as  to  the  cause  of  death. 

There  are  cases  in  which  the  possible  or  probable  defense  of 
accident  or  mistake  may  be  rebutted  upon  the  direct  case  of  the 
prosecution ;  or  in  which  the  doubtful  cause  of  the  particular 
death  may  be  established  by  other  previous  similar  deaths.  As 
most  of  these  are  poisoning  cases  they  are  of  special  interest 
and  importance  here.  The  fact  that  the  earlier  English  reports 
are  more  prolific  in  such  illustrations  than  all  of  our  modem 
reports  is  probably  explained  by  the  great  progress  in  medical 
science  which  has  not  only  materially  reduced  the  number  of 
deaths  from  poisoning  by  mistake  or  accident,  but  has  practi- 
cally annihilated  the  possibility  of  death  from  poisons  so  subtle 
and  obscure  as  to  bafBe  investigation.  In  Regina  v.  Gardner 
and  Wife,  3  Foster  &  Finl.  681,  the  prisoner  Gardner  had  been 
previously  married,  and  his  former  wife  had  died  in  March, 
1861.  Prior  to  that  date  his  second  wife  had  been  a  servant 
in  the  house.  The  prisoner's  mother  resided  with  him  after 
the  second  marriage.  The  mother's  death  occurred  in  Decem- 
ber, 1861,  and  it  was  clearly  proved  that  she  died  from  arsenical 
poisoning.  Gardner,  who  dealt  in  milk,  also  sold  arsenic  for 
agricultural  purposes.  There  was  evidence  of  the  administra- 
tion, by  the  prisoner,  to  the  deceased,  of  articles  of  diet  in 
which    arsenic    might  be  concealed  and  of  the    symptoms    of 
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poisoning  which  followed.  But  there  was  also  evidoioe  that 
^ree  horses^  one  of  them  belonging  to  Gardner^  had  been  poi- 
soned by  arsenic,  and  that  some  of  his  customers  against  whom 
he  harbored  no  ill-will  had  shown  symptoms  of  arsenical  poi* 
soning.  To  prove  the  willful  administration  of  the  poison  to 
Gardner's  mother,  and  to  rebut  the  theory  of  accident^  it  was 
held  proper  to  receive  evidence  as  to  the  circumistances  of  his 
former  wife's  death.  In  Begina  v.  Cotton,  12  Cox's  Crim.  Cas. 
400,  the  defendant  was  charged  with  poisoning  her  stepchild^ 
the  son  of  her  deceased  husband,  who  was  insured  for  her  bene- 
fit Shortly  before  his  death  the  child  had  been  attended  by 
a  parish  doctor,  who  had  prescribed  morphia,  prussic  acid  and 
bismuth  in  medicinal  doses.  It  was  shown  that  the  doctor 
kept  prussic  acid,  bismuth  and  arsenic  in  separate  bottles  on  the 
same  shelf.  The  bismuth  was  in  the  form  of  sutn^arbonate 
of  bismuth,  which,  the  doctor  said,  was  sometimes  adulterated 
with  arsenic,  but  only  in  minute  quantities.  It  also  appeared 
that  shortly  before  the  death  of  the  child  a  mixture  of  soft  soap 
and  from  four  to  six  dradims  of  arsenic  had  been  used  for 
cleansing  furniture  and  certain  parts  of  the  house.  There  wa» 
testimony  tending  to  show  that  when  this  mixture  was  dried 
by  exposure  to  the  air  it  would  release  particles  of  the  arsenic, 
amounting  to  three  hundred  grains,  which  would  float  about 
in  the  room  and  could  be  inhaled  and  absorbed  into  the  system 
by  means  of  the  lungs,  but  not  through  the  stomach.  Under 
these  circumstances  evidence  was  oflFered  by  the  prosecution  and 
received  by  the  court  to  show  that  two  other  children  of  the 
defendant  and  one  Mattrass,  a  lodger,  had  died  within  a  few 
months  of  each  other  with  symptoms  of  arsenical  poisoning; 
that  their  bodies  had  been  exhumed  and  arsenic  had  been  found 
in  the  organs  of  each  of  them.  The  evidence  was  received  on 
the  authority  of  Regina  v.  GJeering,  18  L.  J.  Mag.  Cas.  215, 
where  the  defendant  was  tried  for  the  murder  of  her  husband, 
the  cause  of  whose  death  was  not  free  from  doubt  Three  sons 
had  diexi  at  about  the  same  time,  all  exhibiting  the  same  symp- 
toms.     The  court  held  that  evidence  of  the  other  three  deaths 


Digitized  by  VjOOQIC 


TUS    FEOPLB   V.    BOLAND   B.    MOLINBUX.  153 

was  competent  to  show  that  all  were  due  to  arsenical  poisomng, 
and  the  domestic  history  of  the  family  was  admissible  to  enable 
the  jury  to  determine  whether  the  poisoning  was  accidental  or 
not  In  Regina  v.  Heesom,  14  Cox's  Grim.  Cas.  40,  the  de- 
fendant was  charged  with  the  murder  of  her  child  by  poison 
on  October  3,  1877,  and  also  with  the  murder  of  her  mother  by 
the  same  means  on  November  5,  1877.  She  was  indicted  for 
both  offenses.  On  the  trial  for  the  murder  of  her  child  evidence 
was  received  to  show  that  she  had  poisoned  her  mother  and 
another  of  her  children.  It  appeared  that  the  accused  held 
insurance  upon  the  lives  of  the  three  alleged  victims.  The 
court,  after  some  hesitation,  admitted  evidence  as  to  the  two 
previous  deaths,  citing  Regina  v.  Greering  as  authority,  and 
saying,  "  If  there  had  been  no  case  on  the  point  I  would  have 
paused  to  consider  whether  the  evidence  could  be  received ;  but 
after  the  decision  quoted  and  with  which  I  am  quite  satisfied, 
I  have  no  doubt  that  it  is  competent  to  show  that  the  death  of 
the  child  was  not  due  to  the  accidental  taking  of  arsenic"  In 
Mackin  v.  Attorney-General  of  New  South  Wales,  17  Cox's 
Crim.  Cas.  704,  the  defendant,  who  kept  a  "  baby  farm,"  was 
indicted  for  the  murder  of  an  infant,  Horace  Murray.  The 
Murray  child  was  found  buried  in  a  garden  attached  to  defend- 
ant's house.  The  bodies  of  other  children  were  found  buried 
in  the  same  garden  and  the  gardens  attached  to  other  houses 
previously  occupied  by  the  defendant*  Here,  again,  the  au- 
thority of  Eegina  v.  Geering,  supra,  was  invoked  and  evidence 
of  other  similar  deaths  was  received.  In  R^na  v.  Roden,  12 
Cox's  Crim.  Cas.  630,  the  defendant  was  indicted  for  the 
murder  of  her  child,  an  infant  nine  days  old,  whose  death  was 
caused  by  suffocation  while  he  was  in  bed  with  his  mother. 
The  defense  was  accident  To  rebut  this  defense  testimony 
was  received  to  show  that  five  other  children  of  the  defendant 
had  all  died  in  infancy.  The  prisoner  was  acquitted,  however, 
upon  the  testimony  of  a  physician,  who  said  tlie  child  might 
have  been  accidentally  suffocated  by  the  mother  overlaying  it 
or  by  the  covering  on  the  bed.      In  R^na  v.  Flannagan  and 
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Higgins,  15  Cox's  Crim.  Cas.  403,  the  defendants,  who  were 
sisters,  were  indicted  for  murdering  the  husband  of  the  defend- 
ant Higgins  by  arsenical  poisoning.  The  defendants  had  also 
been  indicted  for  the  murder  of  Margaret  Jennings,  John 
Flannagan  and  Mary  Higgins,  apparently  members  of  the  same 
family.  Evidence  of  the  previous  deaths  was  received  "with 
a  view  of  showing,  not  that  the  defendants  had  feloniously 
poisoned  the  deceased,  but  that  the  deceased  had,  in  fact,  died 
by  poison  administered  by  some  one."  In  Zoldoske  v.  State, 
82  Wis.  581,  the  defendant  was  indicted  and  prosecuted  for 
the  murder  of  one  Ella  Maly,  who  died  of  strychnine  poisoning. 
The  evidence  tended  to  show  that  the  defendant  was  enamored 
of  Dr.  Mitchell,  in  whose  family  she  lived  as  a  servant,  and 
was  jealous  of  his  attentions  to  Maly.  Evidence  was  received 
to  show  the  circumstances  of  Mrs.  Mitchell's  death,  which  oc- 
curred prior  to  the  death  of  Maly,  for  the  purpose  of  showing 
that  the  latter  was  not  accidental.  In  the  case  of  Goer  sen  v. 
Commonwealth,  99  Pa.  St*  388,  the  defendant  was  accused  of 
causing  the  death  of  his  wife  by  arsenical  poisoning.  On  the 
trial  evidence  of  the  death  of  the  wife's  mother  was  admitted 
to  show  that  arsenic  has  been  administered  to  both  of  them  in 
pursuance  of  a  design  on  defendant's  part  to  obtain  their  prop- 
erty. This  evidence  was  held  to  be^  competent  to  show  the  de- 
fendant's purpose  and  intent,  the  system  by  which  that  purpose 
was  to  be  accomplished,  and  also  to  rebut  the  theory  of  accident, 
suicide  or  the  negligent  or  ignorant  administration  of  arsenic 
either  by  the  defendant  or  his  wife.  In  People  v.  Seaman,  107 
Mich.  348,  on  prosecution  for  manslaughter  in  committing  an 
abortion,  where  the  proof  of  the  killing  was  circumstantial,  and 
the  theory  of  the  defense  was  that  the  premature  birth  was  due 
to  accidental  causes,  it  was  held  proper  to  receive  evidence  that 
the  respondent  had  performed  other  abortions  in  the  same  house. 
There  are  other  cases  of  similar  character  in  which  this  kind 
of  evidence  was  not  received.  These  will  not  be  referred  to  as 
our  only  purpose  in  citing  the  foregoing  authorities  under  this 
head  is  to  show  the  radical  difference  between  the  cases  whidi 
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must  be  relied  upon  by  the  prosecution  and  the  case  at  bar. 
While  the  early  English  cases  have  gone  to  great  lengths  in  the 
admission  of  testimony  tending  to  establish  other  crimes  than 
the  one  charged,  it  is  dear  that  the  only  two  theories  upon 
which  the  rulings  therein  have  been  attempted  to  be,  or  could 
be  defended  are,  first,  that  the  killing  may  have  been  accidental, 
or,  second,  that  the  cause  of  death  was  in  doubt  In  the  one 
instance  proof  of  other  deaths  in  the  same  family,  under  similar 
circumstances  and  identical  symptoms,  may  have  been  the  only 
evidence  obtainable  to  prove  a  felonious  killing;  in  the  other 
instance  the  uncertainty  as  to  the  cause  of  death  could,  possibly, 
have  been  removed  by  evidence  of  previous  deaths  in  the  same 
family  circle,  under  conditions  which  would  make  the  cumula- 
tive evidence  of  all  the  deaths  cogent  proof  of  the  cause  of  the 
particular  death  charged  in  the  indictment.  No  such  case  is 
presented  here.  The  poison  used  is  clearly  and  positively 
identified.  The  analyses  of  the  contents  of  the  bromo  seltzer 
bottle,  the  glass  from  which  a  portion  thereof  was  taken  by  the 
victim  and  of  her  internal  organs,  point  unerringly  to  the  swift 
and  terrible  agent  of  death  employed  by  the  murderer.  The 
poison  is  rare,*  subtle,  deadly.  It  is  mixed  with  a  harmless 
powder  of  common  use,  contained  in  a  bottle,  labeled  and  pre- 
pared with  the  design  to  deceive  the  recipient.  It  is  accom- 
panied by  other  articles  calculated  to  induce  the  belief  that  they 
are  component  parts  of  a  gift  from  a  friend.  It  is  sent  by 
mail  on  the  eve  of  that  great  holiday  when  the  spirit  of  gener- 
osity and  good  will  pervades  the  land;  when  friendships  are 
renewed  and  enmities  are  forgotten;  when  distrust  and  sus- 
picion are  allayed  by  the  higher  and  kindlier  impulses  of 
human  nature.  Was  this  poison  sent  by  mistake  or  accident  ? 
Are  not  utter  depravity,  venomous  malignity,  murderous  de- 
sign, fiendish  cunning,  indelibly  stamped  upon  every  fact  and 
circumstance  connected  with  the  act  ?  It  would  be  a  travesty 
upon  our  jurisprudence  to  hold  that,  in  a  case  of  such  appalling 
and  transparent  criminality,  it  could  ever  be  deemed  necessary 
or  proper  to  resort  to  proof  of  extraneous  crimes  to  anticipate 
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the  impoBsible  defense  of  accident  or  mistake.  The  same  irre- 
futable logic  of  fact  and  circumstance  that  establishes  felonious 
intent  as  clearly  negatives  the  possibility  of  accident  or  mistake. 

Fourth.  As  to  a  conmion  plan  or  schema 

It  sometimes  happens  that  two  or  more  crimes  are  committed 
by  the  same  person  in  pursuance  of  a  single  design  or  under 
circumstances  which  render  it  impossible  to  prove  one  without 
proving  alL  To  bring  a  case  within  this  exception  to  the  gen- 
eral rule  which  excludes  proof  of  extraneous  crimes,  there  must 
be  evidence  of  system  between  the  offense  on  trial  and  the  one 
sought  to  be  introduced.  They  must  be  connected  as  parts  of  a 
general  and  composite  plan  or  scheme,  or  they  must  be  so  re- 
lated to  each  other  as  to  show  a  common  motive  or  intent  run- 
ning through  both.  Underbill  in  his  work  on  Criminal  Evi- 
dence, section  88,  thus  states  this  exception  to  the  general  rule: 
"  No  separate  and  isolated  crime  can  be  given  in  evidence.  In 
order  that  one  crime  may  be  relevant  as  evidence  of  another, 
the  two  must  be  connected  as  parts  of  a  general  and  composite 
scheme  or  plan.  Thus  the  movements  of  the  accused  prior  to 
the  instant  of  the  crime  are  always  relevant  to  show  that  he  was 
making  preparations  to  commit  it.  Hence,  on  a  trial  for 
homicide,  it  is  permissible  to  prove  that  the  accused  killed  an- 
other person  during  the  time  he  was  preparing  for  or  was  in 
the  act  of  committing  the  homicide  for  which  he  is  on  trial. 
And,  generally,  when  several  similar  crimes  occur  near  each 
other,  either  in  time  or  locality,  as,  for  example,  several  bur- 
glaries or  incendiary  fires  upon  the  same  night,  it  is  relevant 
to  show  that  the  accused,  being  present  at  one  of  them,  was 
present  at  the  other  if  the  crimes  seem  to  be  connected.  Some 
connection  between  the  crimes  must  be  shown  to  have  existed 
in  fact  and  in  the  mind  of  the  actor,  uniting  them  for  the  ac- 
complishment of  a  common  purpose,  before  such  evidence  can 
be  received.  This  connection  must  clearly  appear  from  the 
evidence.  Whether  any  connection  exists  is  a  judicial  ques- 
tion. If  the  court  does  not  clearly  perceive  it,  the  accused 
should  be  given  the  benefit  of  the  doubt  and  the  evidence  re- 
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jected.  The  minds  of  the  jurors  must  not  be  poisoned  and 
prejudiced  by  receiving  evidence  of  this  irrelevant  and  danger- 
ous description."  The  compendium  just  quoted,  of  the  excep- 
tion now  under  discussion,  is  so  accurate  and  concise  that  no 
other  text  writers  will  be  cited,  although  there  are  many  of 
them.  There  is,  indeed,  no  room  for  discussion  in  regard  to 
the  general  principles  upon  which  evidence  is  admitted  to  show 
that  a  defendant  is  guilty  of  other  felonies  or  misdemeanors 
than  the  one  upon  which  he  is  tried.  As  stated  in  People  v. 
Sharp,  107  N.  Y.  467,  "  whether  the  evidence  in  any  particular 
case  comes  within  the  well  known  exceptions  to  the  general  rule 
is  often  the  difficult  question,  and  not  as  to  what  the  rule  itself 
really  is." 

Before  adverting  to  the  facts  and  circumstances  upon  which 
the  prosecution  rests  its  claim  that  there  is  such  a  connection 
between  the  alleged  killing  of  Bamet  and  the  killing  of  Mrs. 
Adams  as  to  justify  proof  of  the  former  in  support  of  the 
latter,  we  will  pursue  the  course  hitherto  adopted  in  citing 
some  authorities  upon  which  the  prosecution  rely  and  which 
illustrate  and  limit  the  exceptions  to  the  general  rule.  In 
Goersen  v.  Commonwealth,  supra,  the  deaths  of  the  defendant's 
mother-in-law  and  wife,  respectively,  were  connected  by  evi- 
dence tending  to  show  defendant's  design  to  obtain  possession 
of  their  property.  There  was  a  single  motive,  intent  and  pur- 
pose. In  Hester  et  al.  v.  Commonwealth,  86  Pa.  St.  139, 
which  is  known  as  one  of  the  "  Molly  Maguire  "  cases,  the  de- 
fendants were  on  trial  for  a  murder  which  had  been  preceded 
by  a  highway  robbery  in  which  they  were  implicated.  Evi- 
dence was  received  to  show  that  the  defendants  were  members 
of  a  secret  society  which  had  for  its  object  the  commission  of 
various  crimes,  such  as  beatings,  arsons,  robberies  and  murders, 
and  the  protection  of  its  members  from  arrest  and  punishment 
by  secreting  them,  aiding  them  to  escape  and  otherwise.  This 
was  held  to  be  competent  to  show  that  the  crime  charged  was 
within  the  scope  of  the  purposes  for  which  the  conspirators 
were  banded  together  and  to  explain  and  corroborate  other  testi- 
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mony  which  bore  directly  upon  the  commission  of  the  crime 
charged.  In  People  v.  Zucker,  20  App.  Div.  363;  affd.,  154 
N.  Y.  770,  the  crime  charged  was  arson  in  the  first  degree  for 
burning  a  building  in  Jsew  York  city.  it  appeared  that  in 
August,  1891,  the  defendant  had  a  house  in  New  York  city 
containing  some  furniture.  The  furniture  was  removed  to  a 
house  in  Newark,  X.  J.  The  defendant  stated  to  an  accom- 
plice, who  was  a  witness  for  the  prosecution,  that  his  object  in 
removing  the  furniture  was  to  have  it  insured  in  the  name  of 
Selzer,  because  he,  the  defendant,  had  been  blacklisted  by  the 
insurance  companies  and  could  not  get  it  insured  in  his  own 
name.  On  January  4,  1892,  the  house  in  New  York  was 
burned,  and  a  few  days  before  that  the  furniture  in  Newark  had 
also  been  burned.  It  was  held  that  evidence  in  respect  to  the 
Newark  fire  was  competent  upon  the  ground  that  both  arsons 
were  perpetrated  with  a  single  object  and  motive  and  in  pur- 
suance of  the  same  plan.  The  court  said :  "  Where  one  crime 
is  committed  to  prepare  the  way  for  another,  and  the  commis- 
sion of  the  second  crime  is  made  to  depend  upon  the  perpetra- 
tion of  the  first,  the  two  become  connected  and  related  trans- 
actions, and  the  proof  of  the  commission  of  the  first  offense 
becomes  relevant  to  show  the  motive  for  the  perpetration  of  the 
second."  In  Hope  v.  People,  83  N.  Y.  418,  the  defendant  was 
indicted  and  tried  for  the  crime  of  robbery  in  the  first  degree. 
The  evidence  disclosed  that  a  number  of  masked  men  entered 
the  apartment  of  the  janitor  of  a  bank  and  forcibly  took  from 
him  the  key  of  the  bank.  The  bank  was  burglarized  on  the 
same  occasion.  The  two  crimes  were  held  to  be  so  connected 
that  evidence  of  the  burglary  was  deemed  competent  to  connect 
the  defendant  with  the  robbery.  In  People  v.  Murphy,  135 
N.  Y.  451,  the  defendant  was  convicted  of  the  crime  of  arson 
in  the  third  degree.  The  specific  charge  was  that  defendant 
had  burned  a  bam  belonging  to  the  man  by  whom  he  had  been 
employed  as  coachman  and  gardener.  The  defendant  had  been 
discharged  from  this  position.  A  poisonous  preparation  had 
been  kept  in  the  bam  for  use  in  destrovincr  in  spot?  in  tho  crnrd^^n. 
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The  defendant  knew  of  this.  Evid^Qce  was  received  to  show 
that  on  the  nig^t  of  the  fire  and  before  it  occurred^  a  span  of 
horses,  a  pony  and  a  cow  had  been  poisoned  and  died.  This 
evidence  was  held  competent  as  tending  to  prove  that  the  injury 
to  the  animals  was  done  by  the  incendiary  and  as  a  part  of  the 
same  criminal  scheme  which  resulted  in  the  destruction  of  the 
bam.  In  Kramer  v.  Commonwealth,  87  Pa.  St  301,  the  de- 
fendant was  convicted  of  arson  in  attempting  to  burn  a  hotel  of 
which  he  had  been  an  inmate.  The  evidence,  which  was  cir- 
cumstantial, pointed  to  the  defendant  as  the  guilty  person. 
Evidence  was  offered  and  received  to  show  that  two  days  after 
the  first  attempt,  which  had  proved  abortive,  the  defendant 
was  apprehended  with  combustible  materials  in  his  possession, 
under  circumstances  which  strongly  indicated  a  second  attempt 
at  burning  the  hotel.  The  evidence  was  held  to  be  competent 
to  show  a  renewed  purpose  to  accomplish  the  crime  previously 
attempted  and  to  identify  the  person  who  made  both  attempts. 
In  approving  of  this  ruling  the  court  quoted  with  approval  the 
statement  in  Shaffner  v.  Commonwealth,  72  Pa.  St  63,  that 
"  to  make  one  crime  evidence  of  another  a  connection  between 
them  must  have  existed  in  the  mind  of  the  actor,  linking  them 
together  for  some  purpose  he  intended  to  accomplish;  or  it 
must  be  necessary  to  identify  the  person  of  the  actor  by  a 
connection  which  shows  that  he  who  committed  the  one  must 
have  done  the  other.^'  There  are  other  cases  where  two  or 
more  crimes  are  so  connected  that  it  is  impossible  to  distinguish 
them  and  proof  of  all,  in  the  effort  to  establish  one,  is  a  part 
of  the  res  gestae.  Illustrations  of  this  class  will  be  found  in 
Brown  v.  Commonwealth,  76  Pa.  St  319,  in  which  defendant 
killed  a  man  and  his  wife,  at  the  same  time  and  place,  under 
circumstances  showing  that  both  were  committed  by  the  same 
person ;  and  in  People  v.  Foley,  64  Mich.  148,  where  the  de- 
fendant murdered  his  two  children  in  the  same  bed  and  at  the 
same  time. 

Without  further  multiplying  the  cases  which  exemplify  and 
support  the  exception   to  the  general  rule,   that  extraneous 
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crimes  may  be  proven  to  establish  the  specific  crime  charged, 
when  all  are  shown  to  have  been  committed  in  pursuance  of  a 
common  design,  or  when  they  are  so  connected  that  evidence 
of  one  tends  to  prove  the  other,  we  will  now  quote  from  a  single 
authority  which  clearly  and  succinctly  prescribes  the  limita- 
tions of  this  exception  and  the  reasons  for  careful  judicial  dis- 
crimination in  its  application.  In  Shaffner  v.  Commonwealth, 
supra,  the  highest  court  of  Pennsylvania  said.  "  To  make 
one  criminal  act  evidence  of  another,  a  connection  between  them 
must  have  existed  in  the  mind  of  the  actor  linking  them  together 
for  some  purpose  he  intended  to  accomplish;  or  it  must  be 
necessary  to  identify  the  person  of  the  actor  by  a  connection 
whidi  shows  that  he  who  committed  the  one  must  have  done 
the  other.  Without  this  obvious  connection  it  is  not  only 
unjust  to  the  prisoner  to  compel  him  to  acquit  himself  of  two 
offenses  instead  of  one,  but  it  is  detrimental  to  justice  to  burden 
a  trial  with  multiplied  issues  that  tend  to  confuse  and  mislead 
the  jury.  The  most  guilty  criminal  may  be  innocent  of  other 
offenses  charged  against  him,  of  which,  if  fairly  tried,  he  might 
acquit  himself.  From  the  nature  and  prejudicial  character 
of  such  evidence  it  is  obvious  it  should  not  be  received,  unless 
the  mind  plainly  perceives  that  the  commission  of  one  tends, 
by  visible  connection,  to  prove  the  commission  of  the  other  by 
the  prisoner.  If  the  evidence  be  so  dubious  that  the  judge  does 
not  clearly  perceive  the  connection,  the  benefit  of  the  doubt 
should  be  given  to  the  prisoner  instead  of  suffering  the  minds 
of  the  jurors  to  be  prejudiced  by  an  independent  fact,  carrying 
with  it  no  proper  evidence  of  the  particular  guilt ^'  This  state- 
ment voices  the  key  note  of  the  distinction  between  the  civil 
law  and  our  own  more  merciful  common  law.  Under  liie 
former  there  is  no  presumption  of  innocence.  A  mere  official 
diarge  of  crime  puts  the  accused  upon  his  defense.  His  his- 
tory is  an  open  book,  every  page  of  which  may  be  read  in 
evidence  by  the  prosecution.  Every  crime  or  indiscretion  of 
his  life  may  be  laid  bare  to  feed  the  presumption  of  guilt 
How  different  is  our  own  common  law,  which  is  the  product 
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of  all  the  wisdom  and  humanity  of  all  the  ages.  Under  it  the 
accused  comes  into  a  court  of  justice,  panoplied  in  the  pre- 
sumption of  innocence,  which  shields  him  imtil  his  guilt  is 
established  beyond  a  reasonable  doubt.  His  general  character 
can  be  thrown  into  the  balance  by  no  one  but  himself.  The 
incidents  of  his  life,  not  connected  with  the  crime  charged,  are 
his  sacred  possession.  He  faces  his  accuser  in  the  light  of  a 
distinct  charge,  with  the  assurance  that  no  other  will  be,  or  can 
be,  proved  against  him. 

Let  us  now  endeavor  to  make  a  practical  application  of  these 
principles  to  the  case  at  bar,  remembering  that  the  subjects  of 
motive,  intent,  accident  "and  mistake  have  already  been  dis- 
cussed, and  that  the  subject  of  identity  remains  for  separate 
consideration.  Mrs.  Adams  was  killed  on  the  28th  day  of 
December,  1898.  The  cause  of  the  latter's  death  was  clearly 
established  by  evidence  connected  with  a  definite  motive  and 
unmistakable  intent  The  only  mistake  or  accident  that  was 
possible  did  in  fact  happen.  The  intended  victim  innocently 
administered  the  poison  to  another.  We  are,  therefore,  to  con- 
sider whether  the  killing  of  Mrs.  Adams  and  the  alleged  killing 
of  Bamet  were  part  of  a  common  plan  or  scheme,  or  were  so 
connected  that  evidence  of  the  death  of  Barnet  and  its  cause 
tended  to  prove  the  murder  of  Mrs.  Adams.  Barnet  died  on 
the  10th  day  of  November,  1898.  Subsequent  events  proved 
that  he  died  of  mercuric  poisoning.  There  was  no  evidence 
tending  to  connect  the  defendant  with  the  sending  of  the  poison 
to  Barnet,  except  the  inference  which  may  be  drawn  from  the 
assumption  that  it  was  sent  by  mail,  and  this  assumption  ift 
based  upon  the  utterly  incompetent  statement  of  Bamet  to 
his  physicians.  The  motive  for  the  alleged  killing  of  Bamet 
is  so  distinct  from  the  motive  assigned  for  the  crime  charged 
in  the  indictment  that  a  new  and  common  motive  is  sought  in 
the  alleged  forgeries  of  the  defendant,  and  this,  as  we  have  seen, 
is  the  creation  of  counsel  upon  the  argument  of  the  appeal, 
never  having  been  suggested  upon  the  trial.  The  motive 
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against  Bamet,  exploited  upon  the  trial,  was  without  the  sup- 
port of  evidence  since  a  large  part  of  the  testimony  upon  that 
subject  was  stricken  from  the  record.  But  assuming  for  pre- 
sent purposes  that  the  prosecution  did  in  fact  prove  all  that  it 
sought  to  prove,  it  is  impossible  to  perceive  any  legal  connection 
between  the  two  cases.  Barnet  was  said  to  have  been  poisoned 
because  he  had  interfered  in  the  defendant's  love  affairs. 
Cornish  was  to  be  poisoned  because  he  had  incurred  the  hatred 
of  the  defendant  as  the  result  of  quarrels  between  them  over 
club  matters,  Barnet  died  November  10th,  and  Mrs.  Adams 
died  seven  weeks  later.  Let  us  suppose  that  the  defendant, 
having  a  motive  for  the  killing  of  Barnet,  had  shot  and  killed 
him  in  November,  1898 ;  and  that  in  darkness  of  night  on  the 
28th  day  of  December,  1898,  some  one  had  shot  and  killed  Mrs. 
Adams  while  she  was  near  to  Cornish;  that  in  a  subsequent 
investigation  it  had  transpired  that  defendant  also  had  a  dif- 
ferent motive  for  killing  Cornish,  thus  creating  the  suspicion 
that  the  bullet  which  killed  Mrs.  Adams  had  been  intended  for 
Cornish,  could  it  be  shown  that  the  defendant  shot  Barnet  to 
prove  that  he  shot  Mrs.  Adams  ?  The  two  deaths  were  caused 
by  the  same  means,  at  different  times,  inspired  by  separate 
motives,  and  charged  against  one  person.  Ts  there  any  con- 
nection between  the  two  crimes  ? 

It  is  said  that  the  connection  is  established  by  the  "  Barnet  '* 
and  "  Cornish  "  letter  box  correspondence.  Let  us  assume  for 
the  present  that  the  "Barnet"  letters  were  competent  for  all 
the  purposes  for  which  they  were  used.  Referring  to  the 
"  Barnet "  correspondence  and  its  incidents,  it  appears  that 
the  defendant  rented  a  letter  box  in  the  name  of  Barnet. 
Through  it  the  letters  addressed  to  Barnet  were  received. 
There  is  no  suggestion  of  Cornish  in  the  renting  of  the  box  or 
in  any  of  the  communications  which  passed  to  and  fro  in  the 
name  of  Barnet.  When  the  defendant  undertakes  to  describe 
a  person  who  is  not  Barnet,  as  it  is  said  he  did  in  the  "  diagnosis 
blank,"  he  describes  himself.  Seven  months  later,  and  six 
weeks  after  the  death  of  Barnet,  the  defendant  rents  a  letter 
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box  in  the  name  of  Cornish.  This  was  the  medium  under 
cover  of  which  the  "  Cornish  "  correspondence  was  sent  and 
received.  Neither  in  the  renting  of  this  box  nor  in  any  of  the 
letters  addressed  to  or  written  in  the  name  of  Cornish  is  there 
any  reference  to  the  Bamet  case.  Where  is  the  connection 
between  them  ?  It  is  argued  that  it  exists  in  the  similarity  of 
the  methods  employed  in  the  two  cases  and  in  the  identity  of 
the  methods  employed  in  the  two  cases  and  in  the  identity  of 
the  remedies  written  for  in  both  names.  It  is  true  that 
"  Calthos  "  and  "  Kutnow  "  powder  were  found  among  the  be- 
longings of  Barnet.  The  same  things  were  found  in  the  letter 
box  agency  of  Koch,  addressed  to  Cornish,  but  placed  in  the 
wrong  box  and,  therefore,  never  delivered  until  given  up  to  the 
police.  What  do  these  things  prove?  Simply  this:  that  if 
the  same  person  was  operating  through  both  boxes  he  was*  em- 
ploying similar  means  for  different  ends  or  for  some  common 
purpose  not  disclosed  by  this  record.  The  methods  referred  to 
are  as  identical  as  any  two  shootings,  stabbings  or  assaults,  but 
tio  more  so.  In  this  connection  it  may  be  well  to  remember 
that  "  Kutnow  "  powder  was  not  written  for  in  the  name  of 
Cornish  until  the  21st  day  of  December,  1898,  the  very  day 
on  which  the  bottle  holder  was  purchased  which  exactly  fitted 
the  bottle  of  "  bromo  seltzer  "  containing  the  poison  sent  to 
Cornish.  This  would  indicate  that  when  the  "  Cornish  "  let- 
ter was  written,  asking  for  a  sample  of  "  Kutnow  "  salts,  the 
vehicle  had  already  been  chosen  for  the  poison  that  was  to  be 
sent  to  Cornish.  While  this  fact  would  not  necessarily  be  in- 
consistent with  the  prisoner's  efforts  to  obtain  other  materials 
to  effect  his  designs  if  the  "  bromo  seltzer  "  should  fail,  it  re- 
^nains  true  that  whatever  was  done  in  December  had  reference 
to  the  death  of  Cornish  and  not  of  Bamet,  the  latter  having 
died  in  November.  It  is  also  urged  that  the  poison  which 
caused  the  death  of  Mrs.  Adams  was  one  which  could  only 
be  secretly  and  successfully  produced  and  administered  by  a 
person  who  had  the  requisite  knowledge  and  skill,  and,  there- 
fore, it  was  proper  to  show  the  use  of  the  same  poison  in  a 
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previous  case.  Other  evidence  had  been  properly  admitted  to 
show  that  the  defendant  had  the  knowledge,  skill,  appliances 
and  opportunity  to  produce  the  poison  used  in  the  Adams  case. 
It  is  as  plain  as  that  two  and  two  make  four  that  the  man  who 
could  produce  it  in  one  case  could  do  so  in  another.  But  the 
naked  fact  that  the  same  means  were  used  in  the  two  cases  sim- 
ply proves  that  two  distinct  crimes  may  have  been  committed 
by  the  same  person  by  similar  means.  There  is  not  a  fact  or 
circumstance  in  the  Barnet  case  that,  taken  by  itself,  Inti- 
mately tends  to  prove  any  essential  fact  in  the  Adams  case  un- 
til we  come  to  the  subject  of  the  handwriting  of  the  "  Barnet " 
and  "  Cornish  ''  letters,  and  that  will  be  considered  under  the 
head  of  handwriting  evidence. 

Fifth.  As  to  identity. 

Another  exception  to  the  general  rule  is,  that  when  the  evi- 
dence of  an  extraneous  crime  tends  to  identify  the  person  who 
committed  it  as  the  same  person  who  committed  the  crime 
charged  in  the  indictment,  it  is  admissible.  There  are  not 
many  reported  cases  in  which  this  exception  seems  to  have  been 
affirmatively  applied.  A  far  larger  number  of  cases,  while 
distinctly  recognizing  its  existence,  have  held  it  inapplicable 
to  the  particular  facts  then  before  the  court.  The  reason  for 
this  is  obvious.  In  the  nature  of  things  there  cannot  be  many 
cases  where  evidence  of  separate  and  distinct  crimes,  with  no 
unity  or  connection  of  motive,  intent  or  plan,  will  serve  to 
legally  identify  the  person  who  committed  one  as  the  same 
person  who  is  guilty  of  the  other.  The  very  fact  that  it  is 
much  easier  to  believe  in  the  guilt  of  an  accu'sed  person  when 
it  is  known  or  suspected  that  he  has  previously  committed  a 
similar  crime  proves  the  dangerous  tendency  of  such  evidence 
to  convict,  not  upon  the  evidence  of  the  crime  diarged,  but  upon 
the  superadded  evidence  of  the  previous  crime.  Hence  our 
courts  have  been  proverbially  careful  to  subject  such  evidence  to 
the  most  rigid  scrutiny,  and  have  invariably  excluded  it  in 
cases  where  its  relevancy  and  competency  was  not  clearly  shown. 
As  was  said  in  People  v.  Sharp,  107  K  Y.  471,  such  endence 
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"  tends  necessarily  and  directly  to  load  the  prisoner  down  with 
separate  and  distinct  charges  of  past  crime,  which  it  cannot  be 
supposed  he  is  or  will  be  in  proper  condition  to  meet  or  explain, 
and  which  necessarily  tend  to  very  gravely  prejudice  him  in 
the  minds  of  the  jury  upon  the  question  of  his  guilt  or  inno- 
cence/' Such  evidence  gives  opportunity  for  the  conviction  of 
an  accused  person  upon  mere  prejudice  instead  of  by  evidence 
showing  the  actual  commission  of  the  crime  for  which  a  defend- 
ant is  on  trial.  It  compels  a  defendant  to  meet  an  accusation 
not  charged  in  the  indictment,  which  he  might  successfully 
refute  if  given  the  opportunity  to  do  so,  unembarrassed  by  other 
issues.  Before  applying  the  exception  under  discussion  to  tlie 
case  at  bar,  let  us  examine  a  few  authorities  which  illustrate 
the  theory  upon  which  evidence  of  previous  crimes  is  admissible 
to  identify  the  person  who  is  charged  with  the  commission  of 
the  crime  set  forth  in  the  indictment  In  People  v.  Rogers, 
71  Cal.  565,  the  defendant  was  convicted  of  a  murder  com- 
mitted by  him  while  burglariously  entering  the  house  of  the 
deceased.  Evidence  was  received  tending  to  show  that  the 
defendant  had  committed  a  prior  burglary  at  which  he  had 
stolen  a  knife  and  chisel,  and  still  another  burglary  at  which 
he  had  stolen  a  pistol.  The  evidence  also  tended  to  show  that 
the  burglary  at  the  house  of  the  deceased  had  been  committed 
by  means  of  the  knife  and  chisel,  and  that  the  deceased  had 
been  killed  with  the  pistol  which  the  defendant  had  previously 
stolen.  It  will  be  seen  at  once  that  there  was  such  a  palpable 
connection  between  the  several  crimes  referred  to  that  the 
identification  of  the  means  used  in  the  commission  of  the  crime 
charged,  while  incidentally  proving  the  defendant  guilty  of 
other  crimes,  also  directly  identified  him  as  the  person  who  was 
guilty  of  the  murder.  In  Commonwealth  v.  Choate,  105  Mass. 
451,  the  defendant,  a  ship  joiner,  was  indicted  for  burning  the 
buildings  of  one  Ackerman.  The  charred  remains  of  a  box, 
of  peculiar  construction  and  equipment,  were  found  on  the 
ground  beside  one  of  these  buildings.  After  the  fire  the  de- 
fendant fled  from  the  State.      Soon  thereafter  his  shop  was 
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searched  and  certain  tools  and  materials  were  found  which, 
upon  inspection  and  comparison,  tended  to  show  that  the  box 
found  at  Ackerman's  buildings  had  been  made  in  the  defend- 
ant's shop  from  the  materials  and  with  the  tools  that  were 
thera  Another  box  of  similar  design,  material  and  workman- 
ship had  been  previously  found  at  a  church  nearby,  under  con- 
ditions indicating  an  attempt  at  incendiarism.  Comparison 
was  made  between  the  box  first  found  and  a  piece  of  wood  in 
defendant's  ^op,  and  it  was  shown  that  they  had  been,  origin- 
ally, parts  of  the  same  piece  of  wood.  An  anonymous  letter 
which  had  been  sent  to  the  municipal  authorities,  threatening 
general  incendiarism,  was  shown  to  have  been  written  by  the 
defendant.  The  admission  of  the  evidence  relating  to  the  box 
found  at  the  church  was  upheld  on  the  ground  that  "  it  tended 
to  show  that  the  defendant  was  possessed  of  tiie  requisite  skill, 
materials,  tools  and  opportunity  to  have  made  the  box  used 
at  the  Ackerman  fire,"  and  in  connection  with  said  letter,  "  to 
show  that  the  defendant  made  both  boxes  with  the  single 
motive  "  expressed  in  the  letter.  As  proof  of  the  crime  there 
charged  depended  wholly  upon  circumstantial  evidence,  the 
mere  finding  of  the  box  at  Ackerman's  buildings  was  not  suffi- 
cient to  establish  either  motive  or  intent.  Evidence  of  other 
attempts  at  arson  was,  therefore,  necessary  and  competent  to 
establish  these  essential  elements  of  the  crime  charged.  Such 
evidence  was,  of  course,  not  rendered  incompetent  because  it 
also  tended  to  identify  the  defendant  as  the  person  who  was 
guilty  of  that  crime.  In  Hope  v.  People,  supra,  a  robbery 
committed  by  masked  men  was  followed  by  burglary  of  a  bank. 
The  janitor  of  the  bank  had  been  robbed  of  the  key  thereto  by 
these  men.  Evidence  of  the  burglary  was  held  proper  to 
identify  those  known  to  have  been  implicated  therein  with  the 
persons  who  had  committed  the  robbery.  In  Rex  v.  Cluves, 
4  Car.  &  Payne,  354,  a  nisi  prius  case,  imperfectly  reported, 
there  was  a  question  of  identity.  A.  was  indicted  for  the 
murder  of  H.  The  theory  of  the  prosecution  was  that  A.  hav- 
ing malice  against  P.,  hired  H.  to  murder  him ;  that  H.  having 
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committed  the  murder^  but  having  been  detected  in  the  act,  A. 
murdered  H.  to  prevent  the  discovery  of  his  (A/s)  guilt.  In 
each  of  the  last  two  cases  there  was  an  immediate  and  direct 
connection  between  the  crime  charged  and  the  extraneous  crime 
proved.  It  the  first  case  the  burglary  of  the  bank,  by  men  who 
were  known,  with  the  key  of  which  the  janitor  had  been  robbed, 
directly  identified  the  burglars  as  the  masked  men  who  but  a 
moment  before  committed  the  robbery  which  was  charged  in 
the  indictment.  In  the  second  case,  proof  that  the  defendant 
hired  H.  to  murder  P.,  and  that  H.  was  detected  in  the  act, 
was  cogent  evidence  that  the  same  man  who  had  hired  the 
assassin  had  a  motive  for  getting  rid  of  him  when  his  confession 
seemed  imminent.  What  is  there  in  the  evidence  of  the  allied 
killing  of  Bamet  that  tends  to  identify  the  defendant  as  the 
person  who  poisoned  Mrs.  Adams  ?  Assuming  Bamet  to  have 
been  killed  by  the  defendant,  the  crime  has  its  own  separate 
motive,  intent  and  plan.  This  is  equally  true  of  the  crime 
charged  in  the  indictment  The  mere  fact  tliat  the  two  crimes 
are  parallel  as  to  the  methods  and  means  employed  in  their 
execution  does  not  serve  to  identify  the  defendant  as  the  poi- 
soner of  Mrs.  Adams  unless  his  guilt  of  the  latter  crime  may  be 
inferred  from  its  similarity  to  the  former.  Such  an  inference 
might  be  justified  if  it  had  been  shown  conclusively  that  the 
defendant  had  killed  Bamet  and  that  no  other  person  could 
have  killed  Mrs.  Adams.  But  no  such  evidence  was  given. 
The  evidence  tended  to  show  that  the  defendant  had  the  knowl- 
edge, skill  and  material  to  produce  the  poison  which  was  sent 
to  Cornish.  But  he  was  not  shown  to  be  the  only  person 
possessed  of  this  knowledge,  skill  and  material.  Indeed,  it  is 
common  knowledge  that  there  are  many  such  persons.  There- 
fore, the  naked  similiarity  of  these  crimes  proves  nothing.  It 
is  said  that  the  renting  by  the  defendant  of  two  letter  boxes, 
one  in  the  name  of  Bamet  and  the  other  in  the  name  of  Cornish, 
and  the  correspondence  which  passed  through  them,  proves  that 
the  man  who  rented  both  boxes  and  carried  on  the  correspon- 
dence is  the  same  man  who  committed  both  murders.      Let  us 
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see  how  logical  this  deduction  is.  As  we  have  shown,  there  is 
nothing  in  common  between  the  subject-matter  of  the  Barnet 
correspondence  and  the  Cornish  correspondence  except  the  fact 
that  in  the  main  it  all  relates  to  advertised  remedies  for  im- 
potence. There  is  one  letter  in  each  series  in  which  the  writer 
sends  for  "  Calthos."  One  "  Cornish  "  letter  asks  for  a  sample 
of  "  Kutnow  "  powder.  A  box  of  this  powder  is  found  in  the 
"  Barnet "  letter  box  and  another  is  found  in  the  "  Cornish  " 
letter  box.  Assuming  Barnet  to  have  been  poisoned  with 
cyanide  of  mercury  contained  in  "  Kutnow  "  powder  adminis- 
tered to  or  taken  by  him,  it  is  clear  that  the  package  found  in 
the  "  Barnet "  letter  box  did  not  contain  the  powder  used  for 
that  purpose,  and  it  is  equally  clear  that  no  one  is  shown  to  have 
written  for  "  Kutnow  "  powder  in  the  name  of  Barnet  The 
"  Kutnow  "  powder  found  in  the  "  Cornish  "  letter  box  could 
not  have  been  placed  there  until  after  the  prisoner  had  decided 
to  use  ^*  bromo  seltzer  "  in  the  Cornish  case,  for  the  bottle  holder 
was  purchased  on  the  same  day  that  the  "  Cornish  "  letter  box 
was  rented,  and  that  was  seven  weeks  after  the  death  of  Barnet. 
All  that  is  shown  by  the  character  of  this  correspondence  is 
that  defendant  used  the  names  of  Barnet  and  Cornish  to  carry 
it  on  and  that  it  related  generally  to  a  common  subject  not  con- 
nected with  either  of  the  alleged  murders.  As  the  contents 
of  none  of  tlio  letters  in  the  one  series  contain  any  reference 
to  or  throw  any  light  upon  the  matters  referred  to  in  the  other 
series,  it  is  difficult  to  understand  how  the  letters  in  the  Barnet 
series  tend  to  identify  the  murderer  of  Mrs.  Adams.  As 
briefly  as  possible,  we  have  discussed  each  of  the  five  foregoing 
exceptions  to  the  general  rule  in  the  effort  to  exclude  them, 
one  by  one,  from  application  to  the  case  at  bar.  If,  as  we  think, 
we  have  successfully  eliminated  each  of  them,  then  they  are 
all  removed  from  the  case,  and  it  necessarily  follows  that  none 
of  the  evidence  tending  to  prove  the  poisoning  of  Barnet  was 
relevant  or  competent  to  prove  the  murder  of  Mrs.  Adams. 

Before  leaving  this  point  it  may  be  added  that  even  if  the 
evidence  relating  to  the  death  of  Barnet  were  generally  com- 
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petent  for  the  purpose  of  proving  the  murder  of  Mrs.  Adams, 
yet  there  was  fatal  error  in  the  admission  of  the  statements 
made  by  Dr.  Douglass  as  to  what  Bamet  had  told  him  with 
reference  to  receiving  the  box  of  "  Kutnow  powder  "  by  mail. 
This  evidence  was  clearly  incompetent  It  may  be  conceded 
for  the  purposes  of  this  discussion  that  when  evidence  of  an 
extraneous  crime  is  admissible  to  prove  the  crime  for  which  a 
defendant  is  on  trial,  it  is  not  necessary  to  prove  every  fact 
and  circumstance  relating  to  the  extraneous  crime  that  would 
be  essential  to  sustain  a  conviction  thereof.  But  it  cannot 
require  serious  argument  to  show  that  such  evidence,  to  be 
admissible,  must  be  relevant  and  competent  to  the  issue  on 
trial.  There  was,  therefore,  no  competent  testimony  in  the 
case  that  Bamet  ever  received  "  Kutnow  "  powder  through  the 
mail,  and  as  there  was  nothing  in  the  "  Barnet "  correspond- 
ence to  show  that  the  defendant  had  ever  written  for  "  Kut- 
now "  powder  in  the  name  of  Barnet  or  in  any  other  name 
until  the  Cornish  letter  of  December  22,  1898,  was  written, 
the  record  is  barren  of  evidence  which  tends  to  connect  the 
defendant  with  the  killing  of  Bamet.  At  this  point  it  is 
proper  to  observe,  also,  that  even  if  it  could  have  been  proper 
to  prove  two  distinct  crimes  with  separate  motives,  there  was 
an  utter  absence  of  evidence  of  motive  in  the  Bamet  case. 
The  evidence  of  the  witness  Rachel  Green,  to  the  eflFect  that 
the  defendant  and  his  wife  had  lived  together  before  their 
marriage,  was  stricken  out  upon  the  court's  own  motion,  on 
the  ground  that  the  district  attorney  had  not  connected  it  with 
the  defendant  nor  made  it  material  to  the  case  at  bar  as  he  had 
promised  to  do.  This  evidence  was,  however,  not  stricken  out 
until  it  had  been  in  the  case  a  full  month,  and  even  then  the 
district  attorney  was  permitted  to  present  the  case  to  the  jury 
precisely  as  though  the  evidence  had  been  retained. 

As  to  the  evidence  of  handwriting. 

For  the  purpose  of  proving  that  the  defendant  wrote  the 
address  upon  the  package  of  poison  received  by  Cornish,  the 
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prosecution  offered  and  the  court  admitted,  as  standards  of 
comparison,  three  classes  of  writings.  The  first  class  consisted 
of  fifty-six  specimens  of  defendant's  handwriting  gathered 
from  various  places  and  in  sundry  ways,  and  conceded  by  him 
at  the  trial  to  be  his  genuine  handwriting.  The  second  class 
consisted  of  the  so-called  "  request  writings,"  seven  in  number, 
admitted  to  have  been  written  by  the  defendant  under  the  cir- 
cumstances disclosed  in  the  statement  of  facts.  The  third 
class  consisted  of  nine  so-called  "  Bamet "  letters,  five  "Bamet" 
envelopes  and  three  so-called  "Cornish"  letters.  These  Bamet 
and  Cornish  letters,  although  unlike  in  many  respects,  and  in- 
troduced in  part  for  different  purposes,  may  be  classed  together 
in  considering  the  questions  arising  out  of  the  exceptions  taken 
to  the  rulings  of  the  court  upon  the  subject  of  comparison  of 
handwriting. 

The  facts  upon  which  the  prosecution  based  the  charge  that 
the  defendant  had  written  the  writings  of  the  third  class,  and 
the  facts  necessary  to  be  understood  in  considering  the  admissi- 
bility of  the  writings  of  the  second  class,  briefly  recapitulated, 
are  as  follows :  On  the  27th  day  of  May,  1898,  the  defendant 
rented  a  letter  box  in  the  name  of  H.  C.  Bamet  from  one 
Heckman,  who  kept  a  private  letter  box  agency  at  No.  257 
W.  42nd  street,  New  York  city.  The  nine  "  Bamet "  letters 
consist  of  Exhibits  B,  C,  F,  H,  I,  M,  O,  P  and  Q.  The  en- 
velopes consist  of  Exhibits  B*,  J,  K,  N  and  R.  These  letters 
were  addressed  to  various  manufacturers  of  proprietary  medi- 
cines for  remedies.  None  of  them  referred  in  terms  to  any 
fact  or  circumstance  connected  with  the  death  of  Mrs,  Adams. 
All  of  these  letters  are  said  by  the  experts  to  disclose  certain 
peculiarities  of  handwriting  which  also  appear  in  the  "  Cor- 
nish "  letters,  in  the  poison  package  address  and  in  the  con- 
ceded writings  of  the  defendant.  One  of  these,  the  "  diagnosis 
blank,"  written  in  the  name  of  Bamet,  is  said  to  describe  the 
defendant  and  not  Bamet.  The  "  Cornish  "  letters  embrace 
Exhibits  D,  E  and  G.  Exhibit  D  is  one  addressed  to  Steams 
&  Co.,  asking  for  information  about  Harpster.      Exhibit  E  is 
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a  letter  to  Kutnow  Bros.,  asking  for  a  sample  of  salts,  and 
Exhibit  G  is  the  letter  to  Van  Mohl  &  Co.,  asking  for  "  five 
days'  trial."  As  we  have  seen,  these  three  letters  were  writ- 
ten upon  the  egg-blue,  tri-crescent  paper,  which  was  also  used 
in  writing  the  "  Bums  "  letter  (Exhibit  2),  which  paper  was  of 
the  same  character  and  description  as  that  seen  by  the  witness 
Melando  in  the  drawer  of  the  sideboard  in  the  defendant's 
room  at  the  Harmann  factory  in  Newark.  The  second  class 
consists  of  the  so-called  "  request  writings,"  embracing  Exhibits 
3,  4,  6,  7,  8,  9  and  10,  written  by  the  defendant  in  the  pres- 
ence and  at  the  suggestion  of  Kinsley,  the  handwriting  expert 
who  had  been  retained  by  Capt.  McClusky  as  early  as  the  Ist 
day  of  January,  1899.  The  admission  by  the  trial  court  of 
these  standards  of  comparison  raises  interesting  and  important 
questions  which  will  be  considered  in  their  order. 

The  first  point  made  by  the  defendant  is  that  comparison  of 
the  address  upon  the  poison  package  could  not  be  made  with 
any  other  writings  whatever  under  the  statutes  regulating  the 
subject  in  this  State.  When  the  genuine  writings  of  the  de- 
fendant, known  in  the  case  as  the  "  conceded  writings,"  were 
offered  by  the  prosecution  as  standards  of  comparison,  the  de- 
fendant objected  to  them  upon  the  ground  that  comparison  of 
handwriting  is  competent  only  in  a  case  in  which  the  disputed 
writing  is  the  subject-matter  of  the  issue  to  be  tried,  and  never 
when  it  is  only  evidentiary;  in  other  words,  that  comparison 
may  be  made  when  the  disputed  writing  is  the  fact  in  issue, 
but  not  when  it  is  merely  a  fact  relevant  to  the  issue.  The 
disposition  of  this  objection  goes  to  the  foimdation  of  the  Peo- 
ple's case,  and  requires  a  statement  of  the  rule  at  common  law 
and  of  its  statutory  modifications. 

There  is  some  difference  of  opinion  among  the  highest  courts 
of  the  several  States  concerning  the  extent  to  which  compari- 
son of  handwritings  may  be  made  at  common  law.  The  nile 
long  established  in  England,  which  was  adopted  in  this  State 
and  existed  until  the  enactment  of  the  statute  of  1880,  was 
briefly  this:     Whenever  it  was  relevant,  according  to  the  gen- 
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eral  rules  of  evidence,  to  prove  that  any  person  had  or  had 
not  written  a  particular  paper,  such  proof  might  be  made 
either  (1)  by  witnesses  who  had  seen  the  paper  written,  or  to 
whom  it  had  been  acknowledged,  or  (2)  by  witnesses  familiar 
with  the  handwriting  of  the  person  charged  to  be  the  writer, 
and  who  were  able  to  testify  from  their  familiarity  with  his 
handwriting  to  a  belief  respecting  the  genuineness  of  the  hand- 
writing in  question,  or  (3)  by  what  has  come  to  be  known  as 
comparison  of  hands,  which  could  be  made  at  common  law  by 
witnesses,  or  by  the  court  or  jury  without  the  aid  of  witnesses, 
between  the  disputed  writing  and  other  writings  already  in 
evidence  for  other  purposes.  It  has  often  been  pointed  out 
that  the  second  class  of  evidence  above  mentioned  is,  equally 
with  the  third,  a  comparison  of  hands,  for  in  the  second  class 
the  witnesses  compare  the  disputed  writing  with  a  standard 
or  exemplar  present  in  their  own  minds.  It  has  never  been 
doubted,  however,  that  the  second  class  of  evidence  was  ad- 
missible whenever,  within  the  accepted  rules  of  evidence,  it 
became  relevant  to  determine  whether  a  particular  person  wrote 
a  disputed  paper.  The  third  class,  consisting  of  direct  com- 
parison made  by  or  in  the  presence  of  the  tribunal  charged  with 
the  determination  of  the  fact,  was  limited  in  England  and  in 
this  State  to  comparison  between  documents  properly  in  evi- 
dence for  other  purposes.  Comparison  might  be  made  between 
such  documents  and  the  disputed  writing  in  order  to  deter- 
mine whether  the  writer  of  the  other  documents  was  also  the 
writer  of  the  disputed  paper;  but  that  was  the  extent  of  the 
rula  No  document  could  be  introduces!  merely  as  a  standard 
of  comparison  with  the  disputed  writing.  Doe  v.  Newton,  5 
Ad.  &  El.  514 ;  Doe  v.  Suckermore,  5  Ad.  &  El.  703 ;  Van  Wyck 
V.  Mcintosh,  14  N.  T.  439;  Dubois  v.  Baker,  30  K  Y.  355; 
Randolph  v.  Loughlin,  48  N.  Y.  456;  Miles  v.  Loomis,  75 
K  Y.  288. 

It  will  be  seen,  upon  an  examination  of  the  decisions  estab- 
lishing the  common  law  rule  in  England  and  in  this  State,  that 
the  idea  that  a  disputed  writing  must  be  the  very  fact  in  issue 
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in  order  that  comparison  may  be  made  between  it  and  other 
writings  already  properly  in  evidence  for  other  purposes  than 
comparison,  finds  no  support  in  the  rule  itself,  or  in  any  of 
the  reasons  which  led  to  the  formulation  of  that  rule.  If  it 
has  any  foundation  it  must  be  in  tlie  statutes  regulating  the 
subject  of  comparison  of  handwriting. 

The  first  statute  in  this  State  upon  the  subject  is  chapter  36 
of  ike  Laws  of  1880,  entitled  ^^\n  act  to  amend  the  law  of 
evidence  and  practice  on  civil  and  criminal  trials,"  and  is  as 
follows:  "  Section  1.  Comparison  of  a  disputed  writing,  with 
any  writing  proved  to  the  satisfaction  of  the  court  to  be 
genuine,  shall  be  permitted  to  be  made  by  witnesses  in  all  trials 
and  proceedings,  and  such  writings  and  the  evidence  of  wit- 
nesses respecting  the  same  may  be  submitted  to  the  court  and 
jury  as  evidence  of  the  genuineness,  or  otherwise,  of  the  writ- 
ing in  dispute. 

'^  Section  2.  This  act  shall  take  effect  immediately." 

It  is  obvious  that  the  purpose  of  this  enactment  was  to 
enlarge  and  not  in  any  wise  to  narrow  the  rule  established  at 
common  law.  The  latter  was  generally  felt  to  be  too  inelastic, 
as  it  frequently  excluded  from  the  consideration  of  the  court 
testimony  which  common  experience  proved  to  be  helpful.  As 
early  as  1854  the  restrictions  of  the  common  law  rule  had  been 
thrown  off  in  England  by  statute.  17  &  18  Vict.,  chap.  125, 
sees.  27,  103;  28  Vict.,  chap.  18,  sees.  1,  8. 

The  statute  of  1880  is  almost  verbatim  like  the  English 
statute  of  1854.  So  far  as  our  research  has  gone  we  have  been 
unable  to  find  any  suggestion  that  the  statute  was  intended  to 
limit  comparisons  which,  at  common  law,  could  be  made  con- 
cerning any  writing  relevant  to  the  issue  to  writings  which  were 
themselves  facts  in  issue,  except  a  dictum  presently  to  be 
noticed.  Such  a  construction  cannot  be  given  the  statute  with- 
out assuming  that  the  legislature,  while  intending  to  broaden 
the  common  law  rule,  actually  made  it  much  narrower. 

The  statute  of  1880  was  first  considered  by  this  court  in 
Peck  V.  Callaghan,  95  N.  Y.  73.      That  was  an  appeal  from 
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a  decree  admitting  a  will  to  probate.  The  questions  before 
this  court  were  whether  the  surrogate  had  properly  admitted 
genuine  specimens  of  the  testator's  handwriting  to  be  used  by 
expert  witnesses  as  standards  with  which  to  compare  the  sig- 
nature to  the  will,  and  had  properly  rejected  specimens  of  the 
writing  of  a  person  charged  to  have  forged  the  will.  This 
could  held  that  the  rulings  were  clearly  right  under  the  statute. 
EuGER,  Ch.  J.,  said :  "  This  act  was  evidently  intended  to 
enlarge  the  rules  of  evidence  and  extend  the  facilities  for  test- 
ing the  handwriting  of  a  party,  the  genuineness  of  whose 
signature  was  disputed,  beyond  the  opportunities  afforded  by 
the  then  existing  rules."  (p.  75.)  The  learned  chief  judge,  in 
the  following  paragraph,  added  a  sentence  which  appears  to 
be  the  foimdation  of  the  defendant's  argument  against  the 
admissibility  of  the  comparisons  made  in  the  case  at  bar  be- 
tween the  "  conceded  writings  "  and  the  address  upon  the  poison 
package,  namely :  "  The  disputed  writing  referred  to  in  the 
statute  relates  only  to  the  instrument  which  is  the  subject  of 
controversy  in  the  action,  and  the  specimens  of  handwriting 
admissible  thereunder  are  those  of  the  person  purporting  to 
have  executed  the  instrument  in  controversy."  (p.  75.)  This 
is  a  slender  foundation  for  the  defendant's  argument  The 
observation  made  by  the  learned  judge  must  be  confined  to  the 
facts  before  the  court ;  further  than  that  it  was  unnecessary  to 
the  decision  and  not  binding  upon  the  court. 

The  decision  in  Peck  v.  Callaghan  was  made  in  1884,  and 
in  1888  the  legislature,  evidently  in  order  to  avoid  the  con- 
struction confining  the  standards  of  compmrison  to  the  genuine 
handwriting  of  the  person  purporting  to  have  executed  the 
disputed  instrument,  enacted  chapter  555  of  the  Laws  of  1888, 
which  is  as  follows:  "Section  1.  Section  2  of  chapter  36  of 
the  Laws  of  1880,  entitled  ^An  act  to  amend  the  law  of  evi- 
dence and  practice  on  civil  and  criminal  trials,'  is  hereby 
amended  so  as  to  read  as  follows : 

"  Sexstion  2.  Comparison  of  a  disputed  writing  with  any 
writing  proved  to  the  satisfaction  of  the  court  to  be  the  genuine 
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handwriting  of  any  person,  claimed  on  the  trial  to  have  made 
or  executed  the  disputed  instrument,  or  writing,  shall  be  per- 
mitted and  submitted  to  the  court  and  jury  in  like  manner. 
But  nothing  within  contained  shall  afiFect  or  apply  to  any  action 
or  proceeding  heretofore  commenced  or  now  pending. 
"  Section  2.  This  act  shall  take  effect  immediately.'' 
The  Act  of  1888  does  not  repeal  or  supersede  the  act  of 
1880,  but  enlarges  the  operation  of  the  latter  by  admitting 
evidence  of  the  kind  which  it  was  thought  had  been  decided 
in  Peck  v.  Callaghan  to  be  inadmissible  under  the  statute  of 
1880.  In  other  words,  it  authorized  evidence  which  would 
establish  forgery  of  the  disputed  writing  by  a  particular  per- 
son. We  see  nothing  in  either  of  the  statutes  which  have  been 
quoted  to  justify  the  construction  attempted  to  be  placed  upon 
them  by  the  defendant,  while  the  whole  history  of  the  subject 
at  common  law  and  imder  the  statutes  of  Great  Britain  and  this 
State  requires  the  contrary  view. 

The  precise  question  appears  never  to  have  been  decided  in 
any  of  the  courts  of  this  State,  probably  for  the  reason  that 
the  bar  have  deemed  the  statutes  too  plain  to  warrant  so  fan- 
ciful a  construction  as  the  defendant's  counsel  attempts  to  give 
them  here.  We  think  it  too  clear  for  extended  argument  that 
the  "  disputed  writing "  referred  to  by  the  statutes  is  any 
writing  which  one  party  upon  a  trial  seeks  to  prove  as  the 
genuine  handwriting  of  any  person,  and  which  is  not  admitted 
to  be  sudi,  provided  that  the  writing  is  not  inadmissible  under 
other  rules  of  evidence.  The  statutes  were  clearly  intended 
to  remove  the  restriction  which  at  common  law  limited  the  com- 
parison of  a  disputed  writing,  either  with  other  writings  put 
in  evidence  for  other  purposes  than  comparison,  or  with 
standards  existing  in  the  minds  of  witnesses  familiar  with  the 
handwriting  of  the  person  sought  to  be  charged  with  the  dis- 
puted writing.  The  class  of  disputed  writings  which  may  be 
proved  upon  the  trial  of  an  issue  has  neither  been  enlarged  nor 
restricted.  The  admissibility  of  such  disputed  writings  de- 
pends   upon  other  rules  than  either  the  common  law  or    the 
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Statutory  rules  respecting  comparison  of  handwriting.  If  a 
disputed  handwritixig  is  itself  either  a  fact  in  issue^  or  a  fact 
relevant  to  the  issue,  it  may  be  proved  by  the  means  pointed 
out  by  the  statutes.  If  it  is  neither  in  issue  nor  relevant  to 
the  issue  it  must  be  excluded,  not  because  the  statutes  of  1880 
and  1888  have  anything  to  do  with  the  question,  but  because, 
according  to  fundamental  rules,  it  can  have  no  bearing  upon 
the  controversy. 

Although  similar  statutes  are  in  force  in  several  of  the 
States,  no  such  construction  as  is  contended  for  by  the  defend- 
ant here  has  ever  been  suggested,  so  far  as  we  have  been  able 
to  ascertain.  In  this  connection  it  is  significant  that  compari- 
sons between  disputed  writings  merely  evidentiary  in  character 
and  accepted  standards  have  been  sanctioned  in  a  number  of 
cases  before  this  court,  some  of  which  have  passed  its  scrutiny 
although  it  had  the  power  of  correcting  errors  not  pointed  out 
by  exceptions.  Sudlow  v.  Warshing,  108  N.  Y.  520 ;  McKay 
V.  Lasher,  121  N.  T.  477;  Dresler  v.  Hard,  127  K  Y.  235; 
People  V.  Sliney,  137  N.  Y.  570;  Mutual  Life  Ins.  Co.  v. 
Suiter,  131  K  Y.  557;  People  v.  Corey,  148  K  Y.  476;  Peo- 
ple V.  Kennedy,  164  N.  Y.  449. 

It  is,  of  course,  beyond  dispute  that  the  People's  Exhibit  A, 
the  address  upon  the  poison  package,  is  an  important  link  in 
the  chain  of  evidence  tending  to  connect  some  person  with  the 
killing  of  Mrs.  Adams.  It  is  a  fact  relevant  to  the  issue,  the 
fact  in  issue  being  whether  the  defendant  killed  Mrs.  Adams. 
The  defendant's  contention  is  that  if  he  were  on  trial  for  hav- 
ing forged  Exhibit  A  (were  such  a  thing  possible),  then  Ex- 
hibit A  would  be  the  fact  in  issue  and  might  be  compared  with 
the  "  conceded  writings  "  in  order  to  establish  tiie  charge  that 
the  defendant  wrote  Exhibit  A.  But,  since  the  fact  in  issue 
is  the  defendant's  responsibility  for  the  death  of  Mrs.  Adams, 
and  Exhibit  A  is  only  a  link  in  the  chain  tending  to  connect 
him  with  the  death,  no  such  comparison  can  be  resorted  to.  We 
think  we  have  demonstrated  the  fallacy  of  this  argument  and 
have  already  given  it  more  space  than  it  merits. 
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Another  objection  made  by  the  defendant  at  the  trial  to  the 
standards  of  comparison  admitted  by  the  court  was  the  so-called 
"  request  writings."  The  circumstances  in  which  those  writ- 
ings were  made  by  the  defendant  have  already  been  detailed. 
We  are  of  the  opinion  that  it  was  not  error  to  receive  them  in 
evidence.  WTien  they  were  produced  the  inquest  into  the 
circumstances  of  Mrs.  Adams'  death  was  in  progress.  The 
defendant  was  suspected,  as  he  knew,  of  being  the  murderer, 
and  was  under  subpoena  to  testify  at  the  inquest  Neverthe- 
less, he  was  not  in  custody,  nor  had  a  formal  charge  been 
made  against  him.  It  is  strongly  urged  upon  us  that,  owing 
to  the  publicity  of  the  case  and  the  known  suspicion  of  the 
police  and  prosecuting  authorities  against  the  defendant,  he 
could  not  safely  have  refused  Kinsley's  request  to  produce 
specimens  of  handwriting;  that  such  refusal  would  have  sub- 
jected him  to  criticism ;  that  it  would  have  augmented  suspicion 
in  the  public  mind  and  incited  the  attacks  of  certain  news- 
papers which  appear  to  have  tried  the  case  to  their  own  satis- 
faction without  awaiting  the  more  tedious  processes  of  the  law. 
But  the  court  cannot  admit  the  argument.  The  defendant 
had  the  legal  right  to  refuse  to  write  for  Kinsley.  He  pre- 
ferred to  accede  to  the  latter's  request,  and  we  can  discover  no 
groimd  upon  which  the  writings  thus  produced  can  be  excluded 
from  the  case.  If,  as  we  have  held  in  another  part  of  this 
opinion,  the  defendant's  testimony  at  the  coroner's  inquest, 
which  he  attended  imder  subpoena  and  where  he  was  obliged 
to  choose  between  claiming  his  privilege  against  self-incrimi- 
nation and  testifying  fully,  is  admissible,  a  fortiori  the^e  "  re- 
quest writings  "  are  competent. 

Writings  created  post  litem  motam  are  inadmissible  in  favor 
of  a  party  creating  them.  Chamberlayne's  Be^t  on  Ev.  236 ; 
Hickory  v.  U.  S.,  151  U.  S.  303.  But  we  have  found  no  case 
holding  that  such  writings  should  be  excluded  when  offered  by 
the  adverse  party,  except  R.  v.  Crouch,  4  Cox's  Crim.  Cas.  163, 
which  was  decided  before  the  English  statute  of  1854,  and 
Vol.  XVI— 12 
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Uynea  v.  McDermott,  82  N.  Y.  41,  in  which  the  deciBion,  al- 
though made  after  the  passage  of  our  own  statute  of  1880", 
was  based  upon  the  law  as  it  stood  when  the  controversy  arose. 
It  is  to  be  observed,  moreover,  that  in  the  latter  case  there 
were  peculiar  facts  which  would  have  justified  the  exclusion 
of  the  writings  there  offered  in  evidence  even  if  the  statute  had 
been  in  existence  when  the  action  was  commenced. 

The  third  objection  made  by  the  defendant  to  the  standards 
of  comparison  adopted  at  the  trial  is  to  the  admission  of  the 
"Bamet"  letters  and  "Cornish"  letters.  The  "  Barnet " 
letters  were  undoubtedly  admitted  in  the  first  instance  to  sup- 
port the  charge  that  the  defendant  had  killed  Bamet,  and  the 
"  Cornish  "  letters  to  sustain  the  charge  that  he  murdered  Mrs. 
Adams.  Both  were  subsequently  treated  as  evidence  tending 
to  connect  the  defendant  with  each  of  the  crimes  said  to  have 
been  committed  by  him.  All  of  these  letters  were  also  used 
as  standards  of  comparison  from  which  to  determine  who  wrote 
the  poison  package  address.  They  may,  therefore,  be  con- 
sidered together  for  the  purpose  of  review  under  this  head. 
The  statutes  of  1880  and  1888  provide  that  the  comparison 
of  a  disputed  writing  may  be  made  with  any  writing  proved  to 
the  satisfaction  of  the  court  to  be  genuine.  The  words  "  proved 
to  the  satisfaction  of  the  court "  are  to  be  construed  in  the  light 
of  the  obvious  purpose  for  which  these  statutes  were  enacted. 
At  common  law  a  paper  properly  in  evidence  for  general  pur^ 
poses  can  be  compared  with  a  disputed  writing,  but  only  when 
the  genuineness  of  the  handwriting  of  the  former  is  admitted 
or  proved  beyond  a  reasonable  doubt  Chamberlayne's  Best  on 
Ev.  239 ;  Doe  v.  Newton,  5  Ad.  &  El.  514;  1  Greenleaf  on  Ev. 
(14th  ed.)  578 ;  Miles  v.  Loomis,  75  N.  Y.  288 ;  State  v.  Scott, 
45  Mo.  302;  Moore  v.  U.  S.,  91  U.  S.  270.  Since  these 
statutes  were  designed  to  amplify  and  broaden  the  common  law 
rule  by  permitting  the  use  of  genuine  writings  as  standards 
of  comparison,  even  when  they  are  not  competent  or  relevant 
for  other  purposes,  it  must  be  assumed  that  the  language  pre- 
scribing the  manner  in  which  the  genuineness  of  such  writings 
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is  to  be  established  was  carefully  and  deliberately  chosen  by 
the  Legislature.  While  it  is  obvious  that  the  words  ''  proved 
to  the  satisfaction  of  the  court  ^'  do  not  invest  the  trial  court 
with  a  mere  personal  discretion  which  is  to  be  exercised  with- 
out reference  to  rules  of  evidence^  it  is  equally  plain  that  the 
failure  of  these  statutes  to  prescribe  the  precise  method  or 
degree  of  proof  necessary  to  establish  the  genuineness  of  a  writ- 
ing for  purposes  of  comparison  with  a  disputed  writing  renders 
it  necessary  to  resort  to  the  general  rules  of  the  common  law 
for  that  purpose.  Thus  the  genuineness  of  a  writing  may  be 
established  (1)  by  the  concession  of  the  person  sought  to  be 
charged  with  the  disputed  writing  made  at  or  for  the  purposes 
of  the  trial,  or  by  his  testimony;  (2)  or  by  witnesses  who  saw 
the  standards  written,  or  to  whom,  or  in  whose  hearing,  the 
person  sought  to  be  charged  acknowledged  the  writing  thereof ; 
(3)  or  by  witnesses  whose  familiarity  with  the  handwriting 
of  the  person  who  is  claimed  to  have  written  the  standard 
enables  them  to  testify  to  a  belief  as  to  its  genuineness;  (4)  or 
by  evidence  showing  that  the  reputed  writer  of  the  standard 
has  acquiesced  in  or  recognized  the  same,  or  that  it  has  been 
adopted  and  acted  upon  by  him  in  his  business  transactions  or 
other  concerns. 

Since  common  law  evidence  is  competent  to  establish  the 
genuineness  of  a  writing  sought  to  be  used  as  a  standard  of 
comparison,  it  is  apparent,  in  the  absence  of  a  statutory  rule  as 
to  the  degree  of  proof  to  be  made,  that  the  general  rule  of  the 
conmion  law  as  to  the  sufficiency  of  evidence  must  prevail.  In 
civil  cases  the  genuineness  of  such  a  paper  must  be  established 
by  a  fair  preponderance  of  the  evidence  and  in  criminal  cases 
beyond  a  reasonable  doubt  Writings  proved  to  the  satisfac- 
tion of  the  court  by  the  methods  and  under  the  rules  adverted 
to,  may  be  used  as  standards  for  purposes  of  comparison  with 
a  disputed  writing,  subject,  however,  to  the  qualification  that 
writings  which  are  otherwise  incompetent,  should  never  be  re- 
ceived in  evidence  for  purposes  of  comparison. 
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It  is,  therefore,  sufficient  to  say  with  reference  to  the 
"  Bamet  "  and  **  Cornish  "  letters  that  the  general  rule  on  the 
subject  of  handwriting  expert  testimony  which  we  have  laid 
down  herein  will  properly  guide  the  trial  court  in  the  dis- 
position of  the  questions  which  may  arise  as  to  them  upon 
another  trial. 

It  was  further  urged  at  the  bar  in  behalf  of  the  defendant 
that  the  statutes  of  1880  and  1888  authorizing  comparison  of 
a  disputed  writing  with  any  writing  proved  to  the  satisfaction 
of  the  court  to  be  genuine  are  unconstitutional  because  in 
conflict  with  article  I,  section  11,  of  the  Constitution  of  this 
state,  which  provides  that  "trial  by  jury  in  all  cases  in  which 
it  has  been  heretofore  used  shall  remain  inviolate  forever." 

The  argument,  in  brief,  is  that  this  provision  of  the  Con- 
stitution requires  tlie  submission  to  the  jury  in  every  case 
properly  triable  by  jury,  of  every  material  fact  relied  upon 
to  establish  the  allegations  in  controversy.  It  is  unnecessary 
to  go  into  an  extended  examination  of  the  question.  We  are 
clearly  of  the  opinion  that  these  statutes  are  not  unconsti- 
tutional and  that  the  proper  construction  of  the  statutes  re- 
quires the  submission  to  the  jnry  of  the  genuineness  of  the 
standards  with  which  the  disputed  writing  is  compared.  The 
word  "  court  "  in  the  statutes  is  used  in  its  generic  sense,  and 
includes  both  judge  and  jury  in  a  ciise  where  a  jury  is  present. 
It  is  significant  that  the  statute  of  1880,  which  was  obviously 
copied  from  the  statute  of  Great  Britain  enacted  in  1854.  sub- 
stitutes the  word  "court"  for  the  word  "judge."  We  are  not 
aware  that  it  has  ever  been  decided  even  in  England  by  any 
court  of  great  authority  that  the  ultimate  decision  concern- 
ing the  genuineness  of  the  standards  of  comparison  must  not 
be  made  by  the  jury.  Be  that  as  it  may,  however,  such  a  de- 
cision would  not,  in  view  of  the  difference  between  the  powers 
of  the  legislature  in  Great  Britain  and  in  this  state,  and  the 
significant  difference  in  the  phraseology  of  the  statutes,  serve 
as  a  guide  to  the  interpretation  of  our  statutory  enaoements 
upon  the  subject.     We  have  not  been  referred  to  and  have 
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not  found  any  decision  of  this  court  to  the  effect  that  the  judge 
presiding  at  the  trial  has  the  final  decision  concerning  the 
genuineness  of  the  writings  offered  as  standards  of  comparison. 
We  see  nothing  in  the  language  of  Peckham,  J.,  in  McKay  v. 
Lasher,  121  N.  Y.  477,  which  is  opposed  to  the  views  above 
expressed.  As  between  a  construction  which  would  withdraw 
from  the  jury  the  important  question  of  the  genuineness  of  the 
standards,  and  a  construction  which  submits  their  genuineness 
first  to  the  judgment  of  the  judge  and,  upon  his  acceptance 
of  them,  ultimately  to  the  decision  of  the  jury,  which  must 
find  within  the  rules  above  laid  down  that  they  are  genuine 
before  it  can  use  them,  or  r^ard  any  evidence  based  upon 
them,  we  prefer  and  are  bound  to  accept  the  latter  construction. 

The  sufficiency  of  the  proof  given  of  the  genuineness  of  the 
papers  offered  as  standards  is  a  preliminary  point  to  be  de- 
termined in  the  first  instance  by  the  court  before  permitting 
the  papers  to  go  to  the  jury.  If  the  court,  having  regard  to 
the  rules  adverted  to,  adjudge  the  papers  genuine,  it  then  be- 
comes the  duty  of  the  jury  in  its  turn,  at  the  proper  time, 
before  making  comparison  of  a  disputed  writing  with  the 
standards,  to  examine  the  testimony  respecting  the  genuineness 
of  the  latter  and  to  decide  for  itself,  under  proper  legal  in- 
structions from  the  court,  whether  their  genuineness  has  been 
established. 

We  are  aware  that  a  contrary  conclusion  respecting  the 
duty  of  the  court  to  submit  the  genuineness  of  the  standards 
of  comparison  to  the  jury  has  been  reached  in  Vermont, 
Eowell  V.  Fuller's  Estate,  59  Vt.  668,  and  apparently  in 
Massachusetts,  Costello  v.  Crowell,  133  Mass.  352.  We  are 
convinced,  however,  that  the  sounder  rule  is  the  one  we  have 
stated. 

It  may  be  added  that  comparisons  with  standards  produced 
in  court,  whether  at  common  law  or  under  the  statutes,  may 
be  made  by  witnesses,  or  by  the  court  or  jury  without  the  aid 
of   witnesses.     Cobbett   v.  Kilminster,  4    Fost.  &    Fin.  490; 
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Hickory  v.  U.  S.,  151  U.  S.  303;  Merritt  v.  Campbell,  79 
N.  Y.  625. 

Another  point  urged  upon  our  attention  by  counsel  for  the 
defense  is  that  the  learned  trial  court  erred  in  admitting  in 
evidence  upon  the  trial  the  testimony  of  the  defendant  given 
at  the  coroner's  inquest.  This  question  must  be  decided  for 
the  guidance  of  the  court  below  upon  another  trial.  ^Vhen 
this  testimony  was  offered  in  evidence  by  the  district  attorney 
the  defendant's  counsel  interposed  the  objection  that  it  had 
not  been  shown  that  the  defendant  was  advised  of  his  rights 
at  that  time,  and  had  not  been  warned  of  his  rights  by  the 
coroner.  What  were  the  defendant's  rights  at  the  inquest! 
If  the  defendant,  when  he  attended  the  inquest,  was  under 
arrest  or  formal  accusation  for  the  murder  of  Mrs.  Adams,  he 
was  entitled  to  be  informed  of  the  charge  against  him,  and  of 
his  right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings, 
and  before  any  further  proceedings  were  had.  (Sec.  188,  Code 
Crim.  Pro.)  This  action  is  in  terms  applicable  only  to  exami- 
nations before  a  magistrate.  It  is,  however,  merely  a  codifi- 
cation of  the  common-law  rule,  and  this  court  has  held  that 
when  a  person  is  called  upon  to  testify  at  a  coroner's  inquest, 
convened  to  inquire  into  a  crime,  for  the  commission  of 
which  such  person  is  then  under  arrest,  or  upon  which  he  has 
been  formally  accused,  he  occupies  the  same  position,  and  he 
has  the  same  rights,  as  though  he  were  before  an  examining 
magistrate.  People  v.  Mondon,  103  N.  Y.  211.  So,  on  the 
other  hand,  if  the  person  who  testifies  at  the  inquest  does  so 
simply  as  a  witness,  he  has  none  of  the  rights  or  immunities 
of  a  party.  This  is  the  foundation  of  the  rule  which  is  now 
firmly  establishel  in  this  state — that  when  a  person  testifies  at 
an  inquest  as  an  accused  or  arrested  party,  his  testimony  can- 
not be  used  against  him  upon  a  subsequent  trial  of  an  indict- 
ment growing  out  of  the  inquest,  unless  his  testimony  has 
been  voluntarily  given  after  he  has  been  fully  advised  of  all 
his  rights  and  has  been  given  an  opportunity  to  avail  himself 
of  them.     People  v.  Chapleau,  121  K  Y.  267.     The  logical 
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and  necessary  corollary  of  that  part  of  the  rule  stated  is  that 
when  a  person  testifies  simply  as  a  witness  and  not  as  a  party, 
his  testimony  can  be  used  against  him  even  though  he  is  after- 
wards indicted  and  tried  for  the  commission  of  the  crime  dis- 
closed by  the  inquest  Hendrickson  v.  People,  10  N.  T.  14; 
Teachout  v.  People,  41  N.  Y.  7. 

What  was  the  situation  at  the  coroner's  inquest  held  upon 
the  death  of  Mrs.  Adams?  It  appears  that  the  inquest  was 
commenced  on  the  ninth  day  of  February,  1899.  The  defend- 
ant attended  the  inquest,  was  sworn  and  testified  pursuant  to 
a  subpoena  issued  to  him  by  the  coroner  on  the  10th  day  of 
February,  1899.  The  inquest  was  concluded  on  the  27th  day 
of  February,  1899,  and  the  defendant  was  arrested  at  its  close 
upon  a  warrant  charging  him  with  the  murder  of  Mrs.  Adams. 
When  the  defendant's  counsel,  upon  the  trial,  interposed  the 
preliminary  objection  to  the  admission  of  evidence  of  the 
testimony  given  by  the  defendant  at  the  inquest,  the  learned 
trial  court  very  properly  allowed  an  examination  into  the  pro- 
ceedings at  the  inquest  for  the  purpose  of  determining  whether 
the  defendant  had  testified  as  a  party  or  as  a  witness.  People 
V.  Fox,  121  'N.  T.  449.  The  ground  of  defendant's  complaint 
in  this  behalf  upon  this  appeal,  is  that  he  was  not  given  the 
opportunity  to  show  that  he  was  in  fact  an  accused  party  at 
the  inquest  and  that  his  rights  as  such  bad  not  been  recognized 
by  the  coroner.  Many  pages  of  the  record  are  filled  with  the 
proceedings  in  this  regard  showing  that  from  the  outset  of 
the  inquiry  into  this  subject  the  district  attorney  objected  to 
the  questions  of  defendant's  counsel;  that  many  of  these  ob- 
jections were  sustained  and  that  the  court  by  frequent  inter- 
ventions prevented  defendant  from  completing  the  questions 
which  he  had  started  to  frame.  The  sole  purpose  of  this  in- 
quiry was  to  ascertain  a  few  facts  which  were  matters  of  record, 
and  of  which  it  was  necessary  for  the  court  to  become  informed, 
to  enable  it  to  pass  upon  the  admissibility  of  the  testimony 
then  oifered  in  evidence.  It  is  obvious  that  the  facts  to  be 
ascertained  were  of  paramount  importance  as  compared  with 
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the  method  by  which  that  was  to  be  accomplished.  Even  if, 
as  must  be  admitted,  many  of  the  questions  of  defendant's 
counsel  were  wide  of  the  mark,  a  few  well-directed  suggestions 
or  questions  from  the  court  would  speedily  and  clearly  have 
elicited  the  desired  information  and  thus  have  avoided  the 
tedious  and  confusing  proceedings  which  mark  this  portion  of 
the  record.  Notwithstanding  all  this,  however,  it  is  plain  that 
the  defendant  was  not  under  arrest  or  accusation  when  he 
testified  before  the  coroner.  It  appears  that  Cornish  had  testi- 
fied on  the  opening  day  of  the  inquest  In  the  course  of  his 
testimony  he  referred  to  an  interview  with  Captain  McClusky, 
during  which  he  stated  to  the  latter  his  suspicion  that  the  de- 
fendant had  sent  him  the  poison  package.  Without  the  sup- 
port of  other  facts  whidi  came  to  light  later  in  the  inquest 
this  suspicion,  expressed  by  Cornish,  could  not  have  been  a 
sufficient  basis  for  charging  the  defendant  with  the  commis- 
sion of  this  crime.  It  further  appears  that  the  defendant  at- 
tended the  inquest  and  testified  thereat  pursuant  to  a  sub- 
poena issued  to  him  by  the  coroner,  and  that  defendant  was 
threatened  with  punishment  for  contempt  if  he  refused  to 
testify.  The  coroner  had  the  right  to  issue  a  subpoena  for  de- 
fendant and  to  punish  him  if  he  disobeyed  it.  (Sec.  776,  Code 
Crim.  Pro.)  The  law  presumes  that  a  party  who  is  called 
upon  to  testify  as  a  mere  witness  knows  his  rights.  He  may 
decline  to  testify  to  anything  that  may  tend  to  incriminate 
him.  This  the  defendant  could  have  done  had  he  chosen*  to 
claim  his  privilege.  Having  failed  to  do  so  he  cannot  now 
complain. 

The  record  further  discloses  that  the  defendant  sought  to 
show  that  the  district  attorney  in  his  summing  up  to  the  cor- 
oner's jury  stated  that  he  had  from  the  beginnng  suspected 
the  defendant  of  the  commission  of  the  crime,  but  had  pre- 
tended to  suspect  Cornish  so  as  to  lull  the  defendant  into  a 
sense  of  security  and  thus  get  him  to  testify.  This  statement, 
if  made,  was  after  the  defendant  had  testified.  Whether  it 
was  true  or  not,  or  whether  the  district  attorney's  suspicions 
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were  well  or  ill-founded  are  matters  of  no  consequence,  for 
thej  could  have  had  no  influence  on  the  status  of  the  defend- 
ant when  he  testified.  We,  therefore,  conclude  that  no  mate- 
rial error  was  committed  in  respect  to  the  general  admission 
in  evidence  upon  the  trial  of  the  defendant's  testimony  given 
before  the  coroner.  We  do  not  pass  upon  the  separate  objec- 
tions to  specific  portions  of  this  testimony,  as  these  may  not 
be  presented  upon  another  trial. 

Among  the  questions  urged  upon  our  attention  there  .are 
several  which  may  be  grouped  together  for  the  purpose  of 
such  brief  consideration  as  we  deem  it  necessary  to  give  them. 
They  are  (1)  that  the  court  erred  in  its  charge  to  the  jury  and 
in  its  refusal  to  charge  the  requests  submitted  by  counsel  for 
the  defendant;  (2)  that  prejudicial  error  was  committed  in  the 
opening  and  summing  up  of  the  district  attorney;  (3)  that  the 
trial  court  erred  in  admitting  incompetent  evidence  and  exclud- 
ing competent  evidence  over  the  objection  of  the  defendant; 
and  (4)  that  the  defendant  did  not  receive  that  fair  and  im- 
partial trial  to  which  he  is  entitled  under  the  law. 

The  first  and  third  of  these  points  need  not  be  discussed. 
Many  of  the  exceptions  taken  to  the  charge,  the  refusals  to 
charge  and  the  rulings  admitting  or  excluding  evidence  have 
been  disposed  of  in  the  conclusions  that  the  "Bamet"  ev- 
idence was  inadmissible  and  that  the  rules  governing  expert 
evidence  upon  the  subject  of  handwriting  were  not  properly 
applied,  and  many  other  exceptions  will  be  obviated  by  the 
different  course  which  another  trial  of  this  case  will  necessarily 
take. 

The  claims  of  defendant's  counsel  that  "error  was  com- 
mitted in  the  opening  and  summing  up  of  the  District  Attor- 
ney," and  that  "  the  defendant  did  not  receive  that  fair  and 
impartial  trial  to  which  he  is  entitled  under  the  law,"  have 
been  so  urgently  presented  that  we  should  be  inclined  to  dis- 
cuss in  detail  the  many  grounds  of  error  assigned  under  these 
heads,  were  it  not  impossible  to  do  so,  fairly  and  impartially, 
without  a  full  and  critical  review  of  the  twelve  thousand  folios 
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of  this  record  for  that  sole  purpose.  Such  a  review  would 
extend  this  opinion  beyond  all  reasonable  and  useful  limits^ 
and  in  view  of  the  result  reached  we  deem  it  unnecessary  to 
discuss  or  decide  the  questions  raised  as  to  the  conduct  of  the 
recorder  and  the  district  attorney  upon  the  trial. 

And,  finally,  counsel  for  the  defendant  contends  that  the  ver- 
dict of  the  jury  is  not  supported  by  the  evidence.  In  view  of 
the  fact  that  a  reversal  of  the  judgment  herein  is  required  by 
the  decision  reached  upon  the  two  questions  discussed  in  the 
earlier  pages  of  this  opinion,  it  would  be  obviously  unprofit- 
able and  improper,  in  the  face  of  the  new  trial  which  must  be 
had,  to  express  our  views  upon  the  weight  of  the  whole  ev- 
idence, and  we,  therefore,  pass  defendant's  fourth  point  with- 
out further  mention. 

In  conclusion  we  desire  to  express  our  sense  of  obligation  to 
counsel  for  both  the  prosecution  and  the  defense  upon  this  ap- 
peal for  the  fairness  and  ability  with  which  the  case  was  pre- 
sented, and  for  the  diligence  in  research  and  painstaking  ar- 
rangement of  details  which  have  contributed  so  materially 
to  lighten  the  labors  of  the  court 

The  judgment  of  the  court  below  should  be  reversed  and  a 
new  trial  ordered. 

O'Brien,  J. :  There  can  be  no  doubt  that  the  People  were 
permitted  upon  the  trial  of  the  defendant,  now  under  review, 
to  give  proof  of  the  commission  by  him  of  two  distinct  crimes, 
namely,  the  poisoning  of  Bamet  and  the  poisoning  of  Mrs. 
Adams.  The  only  crime  charged  in  the  indictment  was  the 
murder  of  the  latter.  We  all  agree  that  a  vital  part  of  the 
testimony  with  respect  to  the  death  of  Barnet  and  its  cause  waB 
mere  hearsay  and  incompetent.  Whether  any  proof  bearing 
upon  the  sickness  and  death  of  Barnet,  or  the  defendant's  con- 
nection with  it,  was  admissible  upon  the  trial  of  the  case 
at  bar  is  a  much  broader  and  more  important  question.  The 
defendant  was  indicted  for  feloniously  causing  or  procuring 
the  death  of  Mrs.  Adams,  and  the  fact,  if  it  be  a  fact,  that 
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at  some  other  time  and  place  he  also  caused  the  death  of  Barnet, 
is  not  admissible  to  prove  the  offense  charged.  That  is  cer- 
tainly the  general  rule  established  by  abundant  authority  and 
founded  upon  the  plainest  principles  of  reason  and  justice. 

The  only  question  upon  which  there  is  an  opportunity  for 
minds  to  differ  is  whether  the  events  connected  with  Barnet's 
sickness  and  death  are  so  related  to  the  case  at  bar  as  to  form 
an  exception  to  the  general  rule  and  thus  bring  the  proof  that 
was  given  at  the  trial  within  some  one  of  these  recognized 
exceptions. 

The  issue  in  this  case  was  whether  the  defendant  was  guilty 
of  causing  the  death  of  Mrs.  Adams,  and  not  whether  he  was 
guilty  of  causing  the  death  of  Bamet,  In  a  more  specific 
sense  the  issue  was  whether  he  sent  upon  its  errand  of  deaths 
through  the  mail,  the  package  from  which  the  deceased,  through 
mistake,  took  the  deadly  poison  that  killed  her,  or  to  be  still 
more  specific,  the  issue  was  whether  the  defendant  wrote  the 
direction  upon  the  package  with  the  felonious  intent  to  trans- 
mit it  by  mail  to  Cornish.  If  the  address  upon  the  package 
was  in  fact  written  by  the  defendant  all  the  elements  of  the 
erime  were  to  be  deduced  from  the  maxim  res  ipsa  loquitur. 
The  events  constituting  the  history  of  Bamet's  sickness  and 
death  did  not  prove,  or  tend  to  prove,  the  fact  that  the  de- 
fendant wrote  the  address  upon  the  poison  package  that  event- 
ually came  to  the  hands  of  Mrs.  Adams,  and  that  was  the 
material  issue  at  the  trial. 

The  death  of  Mrs.  Adams  resulted  from  poison  administered 
by  her  own  hand,  but  the  real  author  of  her  death  was  the 
person  who  made  use  of  the  mail  to  transmit  to  some  one  the 
deadly  substance  that  produced  death.  In  any  inquiry  con- 
cerning the  identity  of  the  author  of  a  great  crime,  where  the 
evidence  is  purely  circumstantial,  the  human  mind  instinctively 
adopts  processes  in  arriving  at  results  that  are  not  sanctioned 
by  the  rules  of  evidence.  The  hardened  and  habitual  criminal 
is  more  likely  to  be  suspected  than  one  who  had  never  com- 
mitted a  crime  before.     If  the  party  suspected  committed  a 
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similar  crime  before  by  the  same  or  similar  means,  or  a  series 
of  such  crimes,  proof  of  these  facts  goes  far  to  establish  his 
guilt  in  the  popular  mind  of  the  offense  charged  and  for  which 
he  is  on  trial;  and  yet  nothing  is  better  established  than  the 
rule  that  the  vicious  character  of  a  person  on  trial  for  a  specific 
offense  cannot  be  shown,  unless  he  himself  makes  his  char- 
acter or  the  events  of  his  life  a  subject  of  inquiry  by  becom- 
ing a  witness  in  the  case.  No  matter  how  notorious  a  crim- 
inal the  party  on  trial  may  be,  neither  his  general  reputation 
nor  other  specific  offenses  can  legally  be  proven  against  him  as 
evidence  of  his  guilt  of  the  offense  charged.  That  such  proof 
is  persuasive  and  has  great  influence  when  introduced,  upon 
courts  and  juries,  connot  be  doubted;  but  the  law  does  not 
permit  it  to  be  given  upon  the  trial  of  an  issue  concerning  the 
guilt  or  innocence  of  the  party  on  trial  for  a  specific  offensa 
The  reason  is  that  such  proof  does  not  bear  upon  the  issue  in 
the  case,  and  hence  it  is  misleading,  since  it  does  not  follow 
that  a  party  who  has  committed  one  crime,  or  many,  is  guilty 
of  some  other  crime  for  which  he  is  on  trial. 

It  is  said  that  the  evidence  culminating  in  Barnet's  death 
tends  to  identify  the  defendant  as  the  author  of  the  death  of 
Mrs.  Adams;  but  that  is  only  another  way  of  asserting  the 
general  proposition  that  the  commission  by  the  defendant  of 
one  crime  tends  to  prove  that  he  committed  another  crime, 
and  no  matter  in  what  form,  or  how  often  tiiat  proposition  is 
asserted,  or  how  persuasive  and  plausible  it  may  appear,  it  is 
erroneous  and  misleading,  since  it  violates  a  salutary  principle 
of  the  law  of  evidence  which  should  be  applied  in  all  cases 
without  regard  to  the  question  of  actual  guilt  or  innocence. 
If  the  guilty  cannot  be  convicted  without  breaking  down  the 
barriers  which  the  law  has  erected -for  the  protection  of  every 
person  accused  of  crime,  it  is  better  that  they  should  escape 
rather  than  that  the  life  or  liberty  of  an  innocent  person  should 
be  imperilled.  I  think  the  evidence  relating  to  Bamet's  sick- 
ness and  death  would  not  for  a  moment  be  considered  compe- 
tent but  for  the  fact  that  it  creates  a  strong  impression  upon 
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the  mind  that  the  author  of  his  death  must  also  be  the  author 
of  Mrs.  Adams'  death,  since  in  both  cases  death  was  caused 
by  similar  means.  We  may  attempt  to  deceive  ourselves  with 
words  and  phrases  by  arguing  that  it  is  admissible  to  prove 
intent,  or  identity,  or  the  absence  of  mistake,  or  something  else 
in  order  to  bring  the  case  witliin  some  exception  to  the  gen- 
eral rule;  but  what  is  in  the  mind  all  the  time  is  the  thought, 
so  difficult  to  suppress,  that  the  vicious  and  criminal  agency 
that  caused  the  death  of  Barnet  also  caused  the  death  of  Mrs. 
Adams.  The  rule  of  law  that  excludes  the  evidence  for  such 
a  purpose  may  be,  and  probably  is,  contrary  to  the  tendency 
of  the  human  mind,  but  since  the  law  was  intended  to  curb 
the  speculations  of  the  mind  and  to  guard  the  accused  from 
the  result  of  error  in  its  operation,  I  am  for  maintaining  the 
law  in  all  its  integrity  and  not  for  undermining  it  by  qualifi- 
cations that  rest  upon  no  reasonable  or  logical  basis. 

The  cases  cited  to  show  that  proof  of  Barnet's  death  was 
admissible  to  prove  that  the  defendant  wrote  the  address  upon 
the  package  sent  to  Cornish  have  all  been  explained  in  the 
opinion  of  Judge  Werner,  and  it  is  imnecessary  to  comment 
upon  them  further  than  to  say  that  in  my  opinion  none  of 
them  apply  to  the  case  at  bar.  When  these  cases  and  all  the 
considerations  urged  in  behalf  of  the  People  have  been  given 
due  weight,  it  is  still  safe  to  say  that  the  question  as  to  the 
competency  of  the  proof  is  by  no  means  clear,  but  at  best  is 
very  doubtful,  and,  therefore,  the  accused,  and  not  the  prose- 
cution, should  be  given  the  benefit  of  that  doubt.  It  is  so 
difficult  for  the  human  mind  to  discard  false  theories  that  as- 
sume the  disguise  of  truth,  and  so  easy  to  substitute  suspicions 
and  speculations  for  evidence  of  facts  that  proof  of  the  general 
bad  character  of  the  accused,  or  of  participation  in  other  crimes, 
which  is  practically  the  same  thing,  would  no  doubt  be  of  great 
aid  to  the  People  in  procuring  a  conviction  for  the  specific 
ofFense  charged  in  the  indictment.  Such  proof  in  a  doubtful 
ease  might  turn  the  scale  against  the  accused,  but  the  law, 
for  obvious  reasons,  does  not  permit  it,  and  it  is  dangerous  to 
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subvert  the  rule  upon  the  vague  theory  that  it  identifies  the 
accused  as  the  author  of  the  offense  charged,  which  means  noth- 
ing more  than  that  it  proves,  or  tends  to  prove,  that  he  is  guilty. 

If  the  defendant  procured  or  caused  the  death  of  Bamet^  he 
is  liable  to  be  indicted  and  tried  for  that  offense,  but  it  is  con- 
trary to  the  plainest  principles  of  justice  to  require  him,  when 
accused  of  poisoning  Mrs.  Adams,  to  clear  hmself  from  all 
suspicion  of  participation  in  another  crime  of  the  same  charac- 
ter. If  the  Bamet  evidence  was  properly  admitted  in  the  case 
it  must  follow  that  in  every  case  proof  of  other  crimes  is  ad- 
missible, since  in  every  case  it  can  be  said,  as  it  is  said  in 
this,  that  proof  of  the  other  crime  identifies  the  accused  as  the 
real  author  of  the  crime  charged. 

If  the  defendant  wrote  the  address  upon  the  poison  package 
that  was  sent  to  Cornish  then  he  is  identified,  but  proof  that 
at  another  time  he  sent  another  package  to  Barnet  proves 
nothing  in  r^ard  to  the  address.  All  it  proves  is  that  possibly 
he  was  capable  of  the  wicked  act  charged  in  the  indictment, 
and  that  is  only  another  way  of  proving  his  general  bad  char- 
acter, not  even  by  reputation,  but  by  a  specific  act,  which  all 
agree  is  not  admissible. 

While  the  chain  of  proof  to  connect  the  defendant  with  the 
poisoning  of  Bamet  is  fatally  defective  in  that  there  is  no 
competent  testimony  to  show  that  he  ever  sent  to  him  by  mail 
or  otherwise  ihe  bottle  of  Kntnow  powders  which  it  is  said 
contained  the  poison,  yet  if  the  missing  link  had  been  sup- 
plied it  would  only  make  the  proof  all  the  more  dangerous  and 
incompetent.  The  defendant  was  required  to  answer  the 
charge  of  causing  the  death  of  Mrs.  Adams,  and  not  the  charge 
of  causing  the  death  of  Bamet ;  but  by  the  whole  course  of  the 
trial  and  the  rulings  of  the  court  he  was  really  and  substantially 
required  to  answer  both  charges,  and  since  this  constitutes  a 
clear  error  of  law  defendant  is  entitled  to  have  the  judgment 
of  conviction  reversed,  and  as  this  may  possibly  result  in  a 
new  trial  it  is  scarcely  within  the  province  of  this  court  to  ex- 
press any  opinion  upon  the  facts. 
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Comparison  of  a  disputed  writing  witli  a  writing  shown  to 
be  genuine  is  allowed  now  by  the  statute.  (Laws  1880,  ch.  36 ; 
Laws  1888,  eh.  665.)  It  is  not  very  clear  what  the  legislature 
meant  in  these  statutes  by  the  words  "disputed  writing/'  and 
while  I  think  the  construction  given  to  these  acts  by  my 
brethren  is  quite  liberal,  notwithstanding  the  rule  that  statutes 
changing  the  common  law  are  to  be  strictly  construed,  yet  I 
am  disposed  to  concur  in  their  view,  since  it  is  based  on  the 
ground  that  any  other  construction  would  render  the  legisla- 
tion practically  useless. 

Parker^  Ch.  J. :  I  vote  for  a  reversal  of  this  judgment  on 
the  ground  that  the  court  erred  in  receiving  the  testimony  of 
Doctor  Douglass  to  the  effect  that  Bamet  stated  to  him  in  his 
last  illness  that  he  had  received  a  box  of  Kutnow  powder 
through  the  mail  The  declarations  of  Bamet  under  the  cir- 
cumstances disclosed  by  the  physician  were  not  competent  to 
show  that  Bamet  received  Kutnow  powder  through  the  mails. 
As  the  fact  thus  sought  to  be  established  was  one  of  vast  import- 
ance, the  exception  taken  to  the  admission  of  the  testimony  re- 
quires a  reversal  of  the  judgment 

I  dissent  from  that  part  of  the  prevailing  opinion  which,  in 
effect,  holds  that  had  the  fact  been  established  by  competent 
evidence  that  Bamet  had  taken  a  dose  of  Kutnow  powder 
containing  cyanide  of  mercury  which  he  had  received  through 
the  mails,  nevertheless  the  evidence  tending  to  show  that  the 
defendant  mailed  that  Kutnow  powder  to  him  is  inadmissible 
on  the  trial  of  the  defendant  for  the  killing  of  Mrs.  Adams. 

Of  course  it  is  not  admissible  unless  it  tends  to  prove  that 
Molineux  is  responsible  for  the  death  of  Mrs.  Adams.  If  it 
does  tend  to  prove  such  responsibility,  then  it  is  admissible, 
although  the  facts  proved  establish  that  the  defendant  com- 
mitted another  crime.  It  is  often  carelessly  said  that  the 
People  cannot  upon  trial  under  an  indictment  prove  facts  show- 
ing that  defendant  committed  another  crime,  a  statement  which 
ia  incorrect  without  the  addition  of  the  qualification:  Unless 
the  facts  establishing  the  other  crime  also  tend  to  establish  the 
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commission  by  defendant  of  the  crime  for  which  he  is  being 
tried. 

There  is  no  controversy  in  this  court — nor  out  of  it — so  far 
as  1  know,  touching  the  general  rule  that  evidence  of  the  com- 
mission by  him  of  other  crimes  is  not  admissible  upon  the  trial 
of  a  defendant  charged  with  crime.  It  is  only  on  rare  occasions 
that  proof  of  the  commission  of  another  crime  by  a  defendant 
is  either  necessary  or  helpful  toward  establishing  the  crime  with 
which  he  is  charged.  Hence  the  evidence  is  ordinarily  irrele- 
vant^  while  at  the  same  time  its  admission  would  necessarily 
operate  to  so  prejudice  a  jury  against  a  defendant  as  that  in  a 
doubtful  case  it  might  control  the  verdict  Therefore  the  courts 
long  ago  decided  that  a  defendant  should  not  be  prejudiced 
by  the  admission  of  evidence  of  other  crimes  committed  by  him 
which  in  no  wise  tends  to  establish  that  he  committed  the  crime 
for  whose  commission  he  is  on  trial.  But  it  has  never  been 
held  by  any  court  of  responsible  authority  that  the  People  can- 
not prove  the  facts  constituting  another  crime,  when  those  facts 
also  tend  to  establish  that  the  defendant  committed  the  crime 
for  which  he  is  on  trial.  Such  a  holding  would  accomplish 
the  absurd  result  of  permitting  a  rule  intended  to  prevent  a  de- 
fendant from  being  prejudiced  in  the  eyes  of  the  jury  because 
of  his  life  of  crime  to  so  operate  in  certain  cases  as  to  prevent 
the  People  from  proving  the  facts  necessary  to  convict  him  of 
the  crime  charged.  The  interests  of  justice,  which  require  alike 
the  conviction  of  the  guilty  and  the  acquittal  of  the  innocent^ 
make  it  the  duty  of  courts  to  preserve  this  rule  in  its  entirety, 
for  by  it  a  defendant  will  be  protected  from  the  prejudice  re- 
sulting from  the  evidence  of  other  unrelated  crimes  committed 
by  him,  while  the  People  will  not  be  prevented  from  proving 
the  facts  of  another  and  related  crime  which  tend  to  establish 
the  commission  by  the  defendant  of  the  crime  charged. 

There  are  many  cases  both  in  England  and  in  this  country 
where  the  People  are  permitted  to  prove  the  commission  of 
another  crime  by  defendant,  because  it  tended  to  prove  him 
guilty  of  the  one  for  which  he  was  standing  trial.     Among 
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them  may  be  found  the  following:  People  v.  Place,  157  N.  Y. 
585;  People  v.  Van  Tassel,  156  N.  Y.  561;  People  v.  Mc- 
Laughlin, 150  K  Y.  365,  386;  People  v.  McClure,  148  N.  Y. 
95;  People  v.  Harris,  136  N.  Y.  443;  People  v.  Murphy,  135 
X.  Y.  451;  People  v.  Pimick,  107  Jf.  Y.  13,  32;  People  v. 
Everhardt,  104  K  Y.  591 ;  Pontius  v.  People,  82  N.  Y.  339 ; 
Hope  V.  People,  83  X.  Y.  418;  Mayer  v.  People,  80  N.  Y. 
364;  Pierson  v.  People,  79  N.  Y.  424;  Coleman  v.  People, 
58  X.  Y.  555 ;  Coppennan  v.  People,  56  X.  Y.  591 ;  People 
V.  Zucker,  20  App.  Div.  363;  affd.,  154  .X.  Y.  770;  Slant 
V.  People,  4  Park  Crira.  Cas.  132;  Hawes  v.  People,  88  Ala. 
37 ;  People  v.  Otto,  4  X.  Y.  Crim.  Rep.  149 ;  People  v.'  Wood, 
3  Park.  Crim.  Rep.  681;  Commonwealth  v.  Jackson,  132 
Mass.  16;  Commonwealth  v.  Bigelow,  8  Met.  235;  Common- 
wealth V.  Stone,  4  Met.  43 ;  In  re  Held,  1  C.  H.  R.  46 ;  In 
re  Smith,  1  C.  H.  R.  49;  In  re  Coffee,  1  C.  H.  R.  52;  In 
re  Dougherty,  4  C.  H.  R.  166;  Commonwealth  v.  Johnson,  133 
Pa.  St.  293;  Commonwealth  v.  Russell,  156  Mass.  196;  Rex 
V.  Culclough,  15  Cox  Crim.  Cases,  92;  Retina  v.  Gardner 
and  Wife,  3  Foster  &  Finl.  681;  Regina  v.  Cotton,  12  Cox 
Crim.  Cases,  400;  Regina  v.  Geering,  18  L.  J.  Mag.  Cas. 
215 ;  Regina  v.  Hoeson,  14  Cox's  Crim.  Cas.  40 ;  Machin  v. 
Atty-Genl.,  17  Cox  Crim.  Cas.  704;  Regina  v.  Roder,  12  Cox 
Crim.  Cas.  630;  Regina  v.  Flanuagan,  15  Cox.  Crim.  Cas. 
403;  Goerson  v.  Commonwealth,  99  Pa.  St.  383;  People  v. 
Seaman,  107  Mioh.  348;  Hester  v.  Commonwealth,  88  Pa. 
St.  139;  Krann  v.  Commonwealth,  87  Pa.  St.  301;  Brown  v. 
•Commonwealth,  76  Pa.  St.  319;  People  v.  Foley,  64  Mich. 
148 ;  People  v.  Rogers,  71  Cal.  563 ;  Commonwealth  v.  Choate, 
105  Mass.  451;  Rex  v.  Clewes,  4  Car.  &  Payne,  354;  Com- 
monwealth V.  McCarthy,  119  Mass.  354;  Commonwealth  v. 
Miller,  3  Cush.  244. 

It  is  unnecessary  to  refer  to  these  cases  in  detail,  as  it  is  suffi- 
cient for  my  present  purpose  to  say  that  each  one  of  them 
presents  a  case  in  whjch  proof  of  the  facts  tending  to  show 
the  commission  of  pother  crime  by  the  defendant  on  trial  was 
VoT,.  XVT— 13 
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admitted  for  the  purpose  of  aiding  in  establishing  the  fact 
that  he  committed  the  offense  charged.  Indeed,  no  one  denies 
that  this  has  often  happened,  nor  questions  that  in  the  future 
it  will  and  should  happen  again  and  again;  but  instead  it  is 
said  in  effect  that  this  case  is  not  within  the  rule  as  inter- 
preted by  those  cases.  In  other  words,  that  the  facts  of  this 
case  do  not  bring  it  within  the  exceptions — so  called — created 
by  those  cases.  The  argument  proceeds  upon  the  assumption 
tJiat  the  exceptions  are  not  to  be  added  to;  but  that  as  large 
a  number  had  been  created  when  this  trial  began  as  should 
be  tolerated,  instead  of  treating  these  decisions  as  establishing 
the  principle  that  the  facts  of  another  crime  may  be  proved 
by  the  People  whenever  their  tendency  is  to  prove  the  com- 
mission of  the  crime  charged. 

Horton  on  Criminal  Evidence  (9th  ed.  sec  48) ;  XJnderhill 
on  Evidence  (sec.  58)  ;  Abbott's  Trial  Brief — Criminal  Causes 
— (sec  598),  are  cited  in  support  of  the  statement  that  "  Gen- 
erally speaking,  evidence  of  other  crimes  is  competent  to  prove 
the  specific  crime  charged  when  it  tends  to  establish  (1)  motive; 
(2)  intent;  (3)  absence  of  mistake  or  accident;  (4)  a  common 
scheme  or  plan  embracing  the  commission  of  two  or  more 
crimes  so  related  to  each  other  that  proof  of  one  tends  to  es- 
tablish the  others;  (5)  the  identity  of  the  person  charged  with 
the  commission  of  the  crime  on  trial."  This  list  of  excep- 
tions has  been  extended  in  terms  in  some  of  the  opinions  in 
the  cases  cited,  svpra,  but  it  is  of  sufficient  length  for  the  pur- 
poses of  this  discussion.  The  argument  then  proceeds  with 
an  attempt  to  show  that  evidence  authorizing  a  finding  that 
Molineux  killed  Barnet  is  not  within  any  of  the  exceptions, 
and,  hence,  it  is  assumed  that  it  is  not  competent  I  think 
the  real  test  in  such  cases  is:  Does  the  evidence  of  the  other 
crime  fairly  aid  in  establishing  the  commission  by  defendant 
of  the  crime  for  which  he  is  being  tried  ?  And  that  test,  and 
none  other,  is  fairly  established  by  the  authorities. 

It  is  conceded  that  cases  have  arisen  where  another  crime 
was  permitted  to  be  proved  for  the  purpose  of  establishing  a 
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-motive  for  the  crime  for  whose  oommission  defendant  is  on 
trial — ^just  that  and  nothing  more.  Motive  is  an  important 
element^  it  is  true^  in  certain  casee^  but  it  is  only  one  element, 
and  yet  if  it  is  necessary  to  establish  that  the  defendant  had 
a  motive  in  committing  the  crime  charged,  proof  of  another 
crime  may  be  permitted  for  tliat  purpose.  Intent  is  another 
essential  element  which  must  be  made  out  before  there  can  be 
a  conviction  for  a  crime,  and,  if  the  commission  of  another 
crime  by  a  defendant  tends  to  establish  a  guilty  intent  on  his 
part  in  the  case  on  trial,  the  other  crime  may  be  proved.  So, 
if  a  defendant  claims  that  the  killing  was  due  to  mistake  or 
accident,  the  facts  of  another  crime  may  be  proved  by  the 
People  if  those  facts  tend  to  show  that  there  was  neither  mis- 
take nor  accident  on  the  part  of  the  defendant.  Other  cases 
may  be  found  where  evidence  of  another  crime  has  been  re- 
ceived simply  because  it  tended  to  identify  the  person  on  trial. 
Judge  Peckham,  in  People  v.  Sharp,  107  N.  Y.  427,  468, 
refers  to  "  a  class  of  cases  in  which  the  facts  show  the  com- 
mission of  two  crimes  and  that  the  individual  who  committed 
the  other  crime  also  committed  the  one  for  which  the  defend- 
ant is  on  trial.  Evidence  is  then  permitted  to  show  that  the 
defendant  was  the  person  who  committed  the  other  crime,  be- 
cause in  so  doing,  under  the  circumstances  and  from  the  con- 
nection of  the  defendant  with  the  other  crime,  the  evidence  of 
his  guilt  of  such  other  crime  is  direct  evidence  of  his  guilt 
of  the  crime  for  which  he  is  on  trial."  In  People  v.  Murphy, 
135  X.  Y.  451,  the  evidence  of  another  offense  was  held  ad- 
missible because  it  had  been  shown  to  be  "  a  part  of  the  same 
criminal  scheme  "  as  the  main  offense. 

An  examination  of  the  case  cited,  supra,  discloses  still  other 
situations  in  which  the  proof  of  another  offense  has  been  sanc- 
tioned, and  those  cases  show  that  almost  every  element  essen- 
tial to  a  conviction  for  crime  either  has  been  established  or 
the  evidence  tending  to  prove  it  has  been  supported  and 
strengthened  by  proof  of  the  commission  of  another  crime  by 
the  same  party.     In  not  one  of  those  cases  is  it  suggested  that 
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there  is  any  element  of  a  crime  that  may  not  be  proved  in 
that  way,  and  this  court  long  ago  distinctly  laid  down  the  rule, 
as  it  seems  to  be  e^stablished  by  the  authorities  ^nerally,  as 
follows:  ^'Evidence  tending  to  prove  any  fact  constituting  an 
element  of  a  crime  charged    in  an    indictment  is    competent, 
although  it  may  tend  to  prov©  the  prisoner  guilty  of  some  other 
crme."     Weed  v.  People,  56  X.  Y.  628.     And  this  conclusion 
has  been  followed  in  this  court  recently  in  three  cases  by  ex- 
pression quite  as  comprehensive.     In  People  v.   Van  Tassel, 
156  X.  Y.  561,  565,  where    it   is  said:  "Evidence  of   other 
transactions,  otherwise  material  or  relevant,  is  not  inadmissible 
merely  because  it  tendb  to  prove  another  crime ;"  and  in  People 
V.  Place,  157  X.  Y.  585,  598,  where  the  court  carefully  stated 
the  rule  in  its  entirety  in  two  sentences,  as  follows:  "  It  is  an 
elementary  principle  of  law  that  the  commission  of  one  crime 
is  not  admissible  in  evidence  upon  the  trial  for  another,  where 
its  sole  purpose  is  to  show  that  the  defendant  has  been  guilts- 
of  other  crimes,   and  would,  consequently,  be  more  liable  to 
commit  the  offense  charged.     But  if  the  evidence  is  material 
and  relevant  to  the  issue,  it  is  not  inadmissible  because  it  tends 
to  establish  the  defendant's  guilt  of  a  crime  other  than  the 
one  charged;"  and    People    v.  "McT-rfiughlin,  150    X.  Y.   365, 
386,  is  to  the  same  effect     Here  we  have  a  broad  and  compre- 
hensive te«t — one  that  looks  toward  justice:  Do  the  facts  con- 
stituting the  other  crime  actually  tend  to  establish  one  or  several 
elements  of  the  crime  charged?     If  so,  they  may  be  proved. 
Measured  by  this  test  it  was  competent  for  the  People  to  show 
that  Bamet  came  to  his  death  through  cyanide  of  mercury  con- 
tained in  a  dose  of  Kutnow  powder  taken  from  a  box  received 
by  him  through  the  mails,  in  view  of  the  facts  and  circum- 
stances proved  tending  strongly  to  show  that  one  mind  con- 
ceived and  one  hand  executed  all  of  the  details  of  both  crimes. 
But  T  shall  not  discuss  the  evidence  from  that  point  of  view, 
for  it  is  my  purpose  to  attempt  to  show  that  even  if  we  assume 
the  contention  t-o  be  sound  that  the  People  can  prove  facts  oon- 
Btituting  another  crime  only  when  they  are  within  one  of  the 
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exceptions  enumerated,  the  Bamet  evidence  is  clearly  within 
the  fifth  enumerated  exception  in  that  it  tends  to  establish 
"  the  identity  of  the  person  charged  with  the  commission  of 
the  crime  on  trial.''  There  are  features  of  the  evidence  that 
bear  upon  two  of  the  other  exceptions,  but  for  the  sake  of 
brevity  only  the  one  named  will  be  considered. 

In  the  prevailing  opinion,  after  a  preliminary  discussion  of 
the  facts  relating  to  the  death  of  Mrs,  Adams,  it  is  said :  "  The 
next  and  final  step  in  the  case  of  the  prosecution  would  have 
been  to  prove  the  defendant's  connection  with  the  handwrit- 
ing of  the  address  upon  the  poison  package."  This  done,  it  is 
conceded  that  a  prima  facie  case  would  have  been  established 
on  the  part  of  the  People.  Evidence  to  that  effect  was  given 
by  three  lay  witnesses  and  also  by  a  number  of  handwriting 
experts.  But  the  People  were  not  obliged  to  stop  there.  If 
there  were  other  evidence  tending  to  show  that  the  defendant 
sent  the  poison  package  to  Cornish,  it  was  the  duty  of  the 
prosecuting  officer  to  present  it  to  the  court  and  the  jury.  Of 
course  no  one  saw  the  person  who  sent  the  package  mail  it  and, 
aside  from  the  proof  of  the  handwriting,  resort  had  necessarily 
to  be  had  to  circumstantial  evidence  to  prove  who  was  the 
sender. 

The  package  sent  to  Cornish  contained  a  bromo  seltzer  bot- 
tle filled  with  bromo  seltzer  in  which  had  been  put  cyanide  of 
mercury,  and  Mrs.  Adams  on  taking  a  dose  from  that  bottle 
for  sick  headache  obtained  such  a  quantity  of  cyanide  of 
mercury  as  to  lose  her  life.  Cornish  also  t(X)k  a  small  dose 
but  it  did  not  prove  fatal.  Cyanide  of  mercury  is  a  rare  and 
unusual  poison,  not  kept  on  sale  by  druggists  generally  as 
strychnine  and  many  other  poisons  are,  and  the  books  of  lie 
medical  and  chemical  professions  record  only  five  cases,  prior 
to  these,  of  death  by  that  poison.  Dr.  Phillips,  a  physician 
who  was  called  to  see  Cornish,  suspected  that  he  bad  taken 
cyanide  of  mercury  because  of  the  similarity  between  the 
symptoms  displayed  by  bim  and  those  esfhibited  by  Bamet, 
whom  he  had  treated  a  little  over  a  monl3i  previous.    The  fact 
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that  an  attempt  had  been  made  upon  the  lives  of  two  persons 
within  so  brief  a  period  by  this  rare  and  unusual  poison  natur- 
ally suggested  to  those  whose  duty  to  the  state  it  was  to 
find  the  murderer  if  possible  that  it  would  quite  likely  appear 
that  one  person  sent  both  packages.  The  autopsies  ^owed 
that  both  Bamet  and  Mrs.  Adams  died  from  that  poison,  and 
in  the  Kutnow  powder  of  which  Barnet  told  his  physician  he 
had  partaken  was  found  cyanide  of  mercury. 

On  May  27,  1898,  a  letter  box  was  hired  from  one  Hedanan 
in  the  name  of  H.  C.  Bamet.  Bamet  did  not  rent  it  and 
Heckman  positively  identified  the  defendant  Molineux  as  the 
man  who  did  rent  it  and  gave  his  name  as  H.  C.  Bamet.  To 
that  letter  box  was  sent^  among  other  things,  patent  medicines, 
to  which  other  reference  will  be  presently  made.  Some  one  in 
the  name  of  Bamet  wrote  to  the  Marston  Remedy  Company  a 
letter  inclosing  five  dollars  with  a  request  that  he  be  sent  one 
month's  treatment  for  impotency,  and  the  address  of  the  letter 
box  which  Molineux  had  rented  in  the  name  of  Bamet  was 
given.  In  repjy  the  Marston  Remedy  Company  sent  a  blank 
diagnosis  sheet,  addressed  to  H.  C.  Bamet  at  that  private  letter 
box  as  requested,  with  directions  that  the  questions  thereon  be 
answered.  The  author  of  the  answers  to  the  questions  in  that 
diagnosis  blank  gave  the  following  description  of  himself:  (1) 
single  man ;  (2)  thirty-one  years  of  age;  (3)  diest  measurement 
thirty-seven  inches;  (4)  waist  measurement  thirty-two  inches; 
(5)  there  had  been  consumption  in  his  family;  (6)  business 
sedentary;  (7)  contemplating  matrimony;  (8)  eyes  and  com- 
plexion "yellowish;"  (9)  seeking  treatment  for  impotency. 
This  in  no  respect  described  the  real  H.  C.  Bamet,  who  was  a 
large  man  weighing  one  hundred  and  eighty  pounds,  but  ac- 
cording to  the  People's  evidence  it  described  Molineux  with 
perfect  accuracy.  He  was  single;  was  thirty-one  years  of  age 
in  the  very  month  the  letter  was  written;  his  tailor  had 
measured  him  less  than  two  months  before  and  testified  his 
chest  measurement  was  thirty-seven  inches  and  his  waist 
measurement  thirty-two  inches;  the    death  certificate    of  his 
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maternal  grandmother  showed  that  she  died  of  consumption; 
his  business  was  sedentary ;  he  was  contemplating  matrimony ; 
the  jury  had  an  opportunity  to  observe  his  eyes  and  complexion, 
which  the  People  contend  are  "yellowish,"  and  he  was  seek- 
ing a  remedy  for  impotency,  for  on  June  1,  1898,  Molineux 
wrote  a  letter  to  Dr.  James  Bums,  signing  his  own  name,  in- 
closing twenty-five  cents  and  directing  that  a  remedy  be  sent 
to  his  Newark  address.  Both  the  letter  and  the  envelope  were 
put  in  evidence,  and  it  was  shown  that  the  remedy  was  for  im- 
potency.  There  was  also  evidence  that  the  diagnosis  blank 
was  in  the  handwriting  of  the  defendant,  and  it  needs  no  ar- 
gument to  support  an  assertion  that  the  jury  had  the  right  to 
find  from  all  this  evidence  that  Molineux  was  the  man  who 
used  this  letter  box  and  used  the  name  of  Bamet  for  his  own 
purposes.  According  to  the  claim  of  the  People,  then,  Molin- 
eux positively  identified  himself  as  the  renter  of  the  letter  box 
and  the  seeker  after  remedies  for  im potency  in  the  Bamet 
case,  and  Heckman  identified  him  as  positively. 

The  identity  of  Molineux  in  the  Barnet  case  being  estab- 
lished, the  People  were  at  liberty  to  show  that  the  facts  and 
circumstances  in  the  Bamet  case  and  the  Cornish  case  were  of 
such  a  character  that  they  must  necessarily  have  resulted  from 
the  action  of  a  single  mind.  To  have  shown  that  would  neces- 
sarily have  identified  the  defendant  as  the  criminal  actor  in 
the  attempt  to  poison  Cornish.  It  turned  out  that  before  the 
attempt  to  poison  Cornish  was  made  some  one  hired  a  private 
letter  box  in  his  name,  and,  as  in  the  Barnet  case,  it  was  not 
hired  by  Cornish,  nor  by  him.  Now,  while  Molineux  per- 
sonally hired  the  box  in  Bamet's  name  at  Ileckman's,  he  did 
not  personally  hire  the  box  at  Koch's,  at  1620  Broadway, 
which  was  hired  in  Cornish's  nama  But  it  seems  that  Koch, 
in  addition  to  renting  private  letter  boxes  to  persons  who  had 
personal  and  confidential  correspondence  which  they  wished 
to  keep  out  of  the  regular  channels  of  their  mail  matter,  sent 
out  a  publication  called  the  "Studio,"  and  on  December  31, 
1897,  about  a  year  before  the  death  of  Mrs.  Adams,  Molineux 
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wrote  a  letter  to  "  Editor  '  Studio/  "  in  which  he  asked  for  a 
copy  of  the  paper.  About  six  months  later  Koch  sent 
Molineux  some  circulars  relating  to  his  business  and  one  of 
them  described  his  private  letter  boxes.  Between  December 
12  and  17,  1898,  Molineux  called  on  Koch  at  his  place  of 
business  and  talked  about  the  letter  boxes,  but  said  he  was  not 
prepared  to  make  an  arrangement  for  one  as  he  only  called  for 
a  friend.  A  few  days  later  and  on  December  2l3t  another 
man  called  and  rented  a  box  in  the  name  of  H.  Cornish,  but 
Koch  testified  when  Cornish  stood  up  in  court  that  he — Cor- 
nish— ^was  not  the  man  who  rented  the  box. 

After  the  hiring  of  the  box  some  one  wrote  for  Kutnow 
ix>wders  in  the  name  of  H.  Cornish  and  directed  that  they  be 
sent  to  the  letter  box  at  1620  Broadway  which  the  stranger 
had  hired,  and  the  letter  was  written  on  the  same  kind  of  blue 
paper,  with  a  tri-creecent  emblem  at  the  top,  as  Molineux  used 
in  his  letter  to  Dr.  James  Bums  on  June  Ist  asking  for  a 
remedy  for  impotency.  The  Kutnow  powders  were  sent  to 
1620  Broadway  in  pursuance  of  the  request,  but  by  mistake 
were  placed  in  the  wrong  box.  A  letter  was  also  written  on 
the  blue  stationery  with  the  tri-crescent  emblem  as  in  the  other 
cases  to  Von  Mohl  &  Company,  of  Cincinnati,  requesting  a 
five  days'  trial  of  their  remedy  for  impotency,  the  address  given 
being  1620  Broadway.  This  letter  was  not  written  by  Cornish, 
*^  Calthos  "  was  the  name  of  the  remedy  of  Von  Mohl  &  Com- 
pany and  a  box  of  it  was  sent  to  IT.  Cornish  at  1620  Broadway. 
Some  person  other  than  Cornish,  hut  in  his  name,  sent  a  letter, 
also  written  on  blue  paper  with  the  tri-crescent  emblem 
as  in  the  other  instances  referred  to,  to  Frederick  Steams  & 
Company,  of  Detroit,  Michigan,  concerning  one  A.  A.  Harp- 
ster,  in  which  the  address  of  11.  Cornish  was  given  as  1620 
Broadway.  I  shall  not  refer  further  to  the  Harpster  incident, 
which  is  one  of  considerable  importance  as  disclose<l  by  the 
recx)rd,  other  than  to  say  in  passing  that  Harpster  was  a  great 
friend  of  Cornish,  and  had  taken  sides  with  him  in  Cornish's 
controversy  with  Molineux,  thus  arousing  the  enmity  of  Mol- 
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ineux,  who  took  other  steps  looking  to  his  injury  beside  writ- 
ing the  letter  referred  to  asking  for  confidential  information  in 
relation  to  Harpster  from  his  former  employers,  il  he  did 
write  it 

Comidi  received  through  the  mails  a  bottle  of  bromo  seltzer 
containing  cyanide  of  mercury,  a  dose  of  which  resulted  in 
the  death  of  Mrs.  Adams.  Molineux  was  a  chemist  and  a 
manufacturer  of  dry  colors,  and  kept  large  quantities  of  prus- 
sian  blue  and  other  dry  colors  from  which  cyanide  of  mercury 
can  be  made.  Three  lay  witnesses,  who  were  familiar  with 
the  handwriting  of  Molineux,  testified  that  the  letters  signed 
''H.  Cornish,"  to  which  reference  has  been  made,  as  well  as 
the  Bamet  letters  and  the  answers  in  the  diagnosis  blank,  were 
in  the  handwriting  of  Molineux.  And  the  testimony  of  a 
number  of  prominent  experts  in  handwriting  is  to  the  same 
effect  But  aside  from  that  testimony  there  is  to  be  gleaned 
from  the  letters  themselves  and  the  circumstances  surrounding 
and  attending  their  writing  very  strong  evidence  that  one  brain 
conceived  and  carried  out  both  schemes.  In  each  case  the  letter 
box  was  hired  in  the  name  of  the  intended  victim;  in 
each,  remedies  for  impotency  were  written  for  in  the  name 
of  the  intended  victim ;  both  the  Cornish  and  the  Bamet  letters 
were  undated;  both  series  of  letters,  as  well  as  the  address 
on  the  poison  package,  contained  misspelled  words;  in  each 
case  a  rare  poison — cyanide  of  mercury — was  employed;  in 
both  cases  the  mails  were  used  to  convey  the  poison  to  the  in- 
tended victims ;  in  both  cases  samples  of  Kutnow  ix)wder  were 
WTitten  for,  and  were  received  at  both  boxes ;  Calthos,  a  remedy 
for  impotency,  was  also  received  at  both  boxes;  Bamet 
and  Cornish  were  members  of  the  same  club,  and  the  poison 
sent  to  each  was  contained  in  a  simple  headache  remedy  in 
ordinary  use.  These  facts  and  circumstances  standing  wholly 
uncontradicted  and  unexplained,  as  they  do  in  this  record, 
force  the  mind  almost  irresistibly  to  the  conclusion  that  the 
same  man  desired  the  death  of  both  Bamet  and  Cornish  and 
plotted  and  worked  to  accomplish  it     Certainly  a  jury  are  at 
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liberty  to  draw  that  inferenoOy  and  if  they  do  the  oonclusion 
will  necessarily  follow  that  Molineux  was  the  criminal  actor 
in  the  Cornish  case^  because  he  was  positively  identified  as 
the  actor  in  the  Bamet  case  both  by  the  testimony  of  Heckman 
and  by  Molineux's  description  of  himself  in  the  diagnosis  blank. 

The  evidence  in  the  Bamet  case,  therefore,  tends  to  identify 
Molineux  as  the  sender  of  the  poison  package  in  the  Cornish 
case,  thus  supporting  the  evidence  of  the  lay  and  expert  wit- 
nesses who  testified  that  the  address  on  the  poison  package  sent 
to  Comirfi  was  in  the  handwriting  of  Molineux.  The  Barnet 
evidence,  therefore,  is  strictly  within  one  of  the  exceptions  re- 
ferred to  in  the  prevailing  opinion.  It  is  said  in  People  v. 
Dimick,  107  N.  Y.  13,  32,  that  the  People  have  the  ri^t,  when 
it  is  material,  to  give  proof  of  the  facts  constituting  another 
crime  and  have  it  submitted  to  the  jury  under  proper  instruc- 
tions, although  such  proof  may  be  inconclusive,  and  if  this 
view  of  a  unanimous  court  in  that  case  should  be  followed  the 
Bamet  evidence  would  be  competent,  although  direct  proof  of 
the  sending  of  the  Kutnow  powders  through  the  mails  should 
not  be  made  out  on  the  retrial. 

This  argument,  however,  has  proceeded  on  the  assumption 
that,  in  order  to  justify  the  retention  of  the  evidence  relating 
to  the  Bamet  crime,  it  is  necessary  to  establish  every  element 
relating  thereto,  which  necessarily  includes  the  receipt  by 
Bamet  of  Kutnow  powders  through  the  mails.  Hearsay  ev- 
idence to  that  effect  was  admitted  by  the  court  and  its  admis- 
sion was  error,  but  we  cannot  assume  that  on  the  new  trial 
which  is  about  to  be  ordered  the  People  will  not  be  able  to  es- 
tablish that  fact  by  competent  evidence,  and  great  care  should 
be  taken  not  to  close  the  door  against  such  evidence,  if  it  ex- 
ists, for  that  justice  which  the  safety  of  society  requires  and 
the  law  deniands  has  not  as  yet  Ix^en  nictod  out  to  the  murderer 
of  Mrs.  Adams. 

Gray,  J. :  I  think  the  judgment  of  conviction  should  be  re- 
versed and  that  the  defendant  should  have  a  new  trial,  for 
error  in  the  admission  of  testimony  relating  to  declarations 
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made  by  Bamet  to  his  physician  of  his  having  received  through 
the  mail  Kutnow  powders,  of  his  having  taken  a  dose  of  them 
and  of  his  condition  being  due  to  that  fact  In  any  view, 
such  evidence  was  quite  incompetent  and,  of  course,  prejudicial 
to  the  defendant  With  respect  to  the  evidence  relating  to  the 
death  of  Barnet,  with  some  hesitation,  I  have  reached  the  con- 
clusion that  it  was  admissible,  within  the  recognized  exceptions 
to  the  rule,  which  excludes  proof  by  the  prosecution  of  another 
crime.  Unless  the  evidence  was  relevant  to  connect  the  defend- 
ant with  the  commission  of  the  crime  charged  in  the  indict- 
ment, it  was  immaterial  and  its  effect  could  not  have  been  other 
than  prejudicial  to  his  case.  But  it  is  well  established  that 
evidence  of  facts,  which  show,  or  tend  to  rfiow,  the  commission 
of  another  crime,  is  not  for  that  reason  inadmissible  against 
the  defendant,  if  they  tend  to  prove  his  guilt  under  the  indict^ 
ment  If  these  other  damaging,  or  incriminating,  facts  throw 
any  light  upon  motive,  or  intent;  if  they  establish  the  absence 
of  mistake,  or  accident ;  if  they  exhibit  a  scheme,  involving  the 
commission  of  several  crimes ;  or  if  they  may  become  a  means 
of  identification  of  the  person  charged  with  the  commission  of 
the  crime  on  trial,  they  become  admissible  for  that  purpose. 

The  theory  of  the  prosecution  was  that  the  defendant  had 
caused  Bamet's  death  by  poison  from  motives  of  jealousy  and 
had  attempted  to  poison  Cornish  from  motives  of  hatred  pro- 
voked by  personal  conflicts  and  quarrels.  It  is  plain  that  there 
could  be  no  common  motive  and  the  theory  of  the  prosecution 
could  only  become  serviceable,  if  die  evidence  relating  to  the 
commission  of  a  former  crime  would  identify  the  defendant 
as  the  common  perpetrator  of  both  crimes.  In  my  opinion, 
all  of  the  exceptions  to  the  general  rule  of  evidence  men- 
tioned may  be  eliminated,  as  of  useless  consideration,  except 
that  which  make^  all  legal  evidence  admissible  for  the  iden- 
tification of  the  defendant  T  cannot  perceive  its  relevancy 
for  the  purpose  of  proving  intent,  or  the  absence  of  mistake, 
or  accident.     The  defendant  was  shown  to  he  familiar  with 
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the  use  of  diemicals  and  to  have  all  the  opportunities  to  con- 
coct the  particular  poison,  which  Cornish  received  through 
the  mail  and  from  the  taking  of  which  Mrs.  Adams  suhse- 
quently  died.  If  the  evidence  showed  that  he  had  sent  this 
bottle,  containing  its  poisonous  compound,  to  Cornish,  the 
felonious  intention  would  be  evident  and  there  would  be  no 
room  for  the  idea  of  ignorance,  mistake,  or  accident  It  would 
be  unnecessary  to  enter  upon  the  proof  of  the  other  criminating 
fact5,  in  order  to  supply  those  elements  of  a  case.  Neither  is 
it  conceivable  that  the  Bamet  evidence  would  be  admissible 
to  prove  a  sdieme,  which  involved  the  commission  of  further 
crimes  in  connection  with  the  killing  of  Bamet.  There  was 
no  pretense  of  that  But  there  may  be  suflScient  in  the  cir- 
cumstances of  Barnet's  death  to  furnish  support  for  the  theory 
that  the  same  person  committed  both  crimes  and,  with  other 
circumstances  testified  to,  to  tend  to  an  identification  of  the 
defendant  The  rarity  of  the  deadly  drug  used,  within  a  few 
weeks,  in  both  cases;  its  concealment  in  the  same  kind  of 
powders,  as  taken  by  Mrs.  Adams  and  as  found  in  Barnet's 
room  after  his  death,  and  the  use  of  the  mail  by  the  sender  of 
the  poison,  in  connection  with  the  evidence  showing,  or  tend- 
ing to  show,  that  defendant  made  use  of  the  names  of  Bamet 
and  of  Cornish,  in  the  hiring  and  use  of  private  letter  boxes,  for 
various  purposes,  including  the  procuring  of  patent  medicines, 
all  of  these  facts  would,  if  competently  proved,  have  a  ten- 
dency to  show  a  unity,  or  similarity,  of  mental  plan  and  opera- 
tion, and  bear  upon  defendant's  identification,  however  incon- 
clusive in  themselves.  While,  for  the  reasons  I  have  briefly 
assigned,  I  think  the  evidence  relating  to  Barnet's  death  was 
not  inadmissible  for  the  prosecution's  case,  the  admission  of 
the  testimony  of  the  physician,  as  to  what  Bamet  told  them 
about  the  reception  and  the  taking  of  the  powders,  was  distinct 
error  and,  in  view  of  the  nature  of  the  case  made,  one  which 
cannot  be  overlooked.  It  was  objectionable  as  being  hearsay 
evidence  and  as  not  told  for  the  purpose  of  treatment.  With- 
out that  testimony  there  was  no  evidence  that  Bamet  received 
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any  Kutnow  powder  containing  the  poisonous  admixture 
through  the  mail,  or  that  he  took  any  of  it,  except  as  might  be 
inferred  from  the  autopsy  performed  upon  his  body  some  time 
aft^r  Mr.  Adams'  death.  If  those  material  facts  should  be 
competently  proved  upon  another  trial,  I  am  of  the  opinion 
that  the  circumstances  of  Bamet's  death  would  be  within  the 
province  of  the  jury  to  pdss  upon  as  determining,  in  connection 
with  all  the  other  facts  and  circumstances,  whether  the  same 
person  poisoned  Barnet  and  attempted  to  poison  Cornish,  and 
whether  they  pointed  conclusively  to  the  defendant  as  the 
criminal  agent. 

As  to  tlie  handwriting  evidence,  I  concur  with  Judge 
Werner's  construction  of  the  statutes;  but,  while  conceding 
the  admissibility  of  opinion  evidence  as  to  handwriting,  I  am, 
nevertheless,  indisposed  to  concede  to  it  such  evidentiary  char- 
acter and  strength  as,  like  a  fact,  to  constitute  a  link  in  the 
chain  of  circumstantial  evidence,  upon  which  a  capital  con- 
viction shall  depend.  Such  evidence  is  entitled  to  be  con- 
sidered by  the  jury  as  corroborative  of  other  evidence,  con- 
necting the  defendant  with  the  commission  of  the  crime. 

In  view  of  the  responsibility  imposed  upon  this  court  in 
capital  cases,  I  think  that  the  circumstances  relied  upon  to 
support  the  defendant's  conviction  should  be  such  asj  when 
oonsidered  with  the  opinion  evidence,  to  convince  the  mind  of 
its  absolute  correctness. 

Judgment  of  conviction  reversed  and  new  trial  ordered. 
Opinion  by  Werner,  J.,  with  whom  Bartlett  and  Vann,  JJ., 
concur;  O'Bbieit,  J.,  in  mem.;  Pabker,  Ch.  J.,  Gray  and 
Haight,  JJ.,  concur  in  result,  and  dissent  only  as  to  the  ad- 
missibility of  the  evidence  tending  to  prove  the  poisoning  of 
Barnet;  Pabkbb,  Ch.  J.,  and  Gray,  J.,  writing;  Haioht,  J., 
concurring  with  Parkeb,  Ch.  J. 
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Supreme  Coart^-Appellate   Division— Fourth  Department, 

November,  1901. 

THE  PEOPLE  V.  WESLEY  WHEELER. 

(66  App.  Div.  187.) 

1.  Indictment — ^Gband  Larceny. 

An  indictment  for  grand  larceny,  alleged  that  certain  persons  named 
conspired  to  commit  the  crime  but  set  forth  that  the  actual  stealing 
was  done  by  Harris,  described  the  manner  in  which  the  stealing  was 
accomplished,  and  alleged  "  that  the  words,  pretenses,  statements  of 
the  said  James  A.  Harris  were  done  and  spoken  at  the  instance  and 
request  of  said  Wesley  Wheeler."  Held  to  sufficiently  charge  that 
Harris,  in  recovering  the  stolen  money,  acted  as  the  agent  of  the 
defendant,  Wheeler. 

2.  Same. 

Where  the  owner  of  a  residence  is  induced  to  purchase  certain  ad- 
joining vacant  lots  by  false  representations  of  a  conspirator  who 
pretends  to  own  the  lots  and  states  that  he  will  erect  a  soap  factory 
thereon  so  as  to  become  a  nuisance  the  fact  that  such  conspirator, 
after  the  residence  owner  had  agreed  to  purchase,  but  before  he  paid 
the  price,  acquired  the  legal  title  to  the  lots,  does  not  prevent  such 
representations  being  used  as  a  base  for  procuring  an  indictment. 

Appeal  by  the  defendant,  Wesley  Wheeler,  from  a  judgment 
of  the  county  court  of  Monroe  county  in  favor  of  the  plaintiff, 
rendered  on  the  5th  day  of  February,  1898,  upon  the  verdict  of 
a  jury  convicting  him  of  the  crime  of  grand  larceny  in  the  first 
degree  and  also  from  the  several  orders  entered  in  said  clerk's 
office  overruling  the  defendant's  demurrer  to  the  indictment, 
denying  an  inspection  of  the  minutes  of  the  grand  jury  and 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

The  defendant  was  indicted  by  liie  grand  jury  of  Monroe 
county  on  the  28th  day  of  April,  1897,  for  the  crime  of  grand 
larceny  in  the  first  degree,  committed  in  violation  of  section  528 
of  the  Penal  Code. 

The  indictment  charged  that  the  defendant  and  Philo  W. 
Reynolds,  together  with  Albert  P.  Wicks,  JAmes  A.  Harris  and 
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divers  other  persons  to  the  grand  jury  unknown,  did  at  the  city 
of  Rochester,  in  the  county  of  Monroe,  on  or  about  the  Ist  day 
of  November,  1894,  conspire,  confederate  and  agree  together 
for  the  purpose  of  obtaining  money  and  other  valuable  prop- 
erty from  one  Giles  F.  Kitts,  without  consideration  of  value, 
and  did  in  pursuance  of  said  conspiracy,  confederation  and 
agreement  cause  a  deed  to  be  made  from  one  Edith  L.  John- 
ston to  one  James  A.  Harris  of  certain  premises  situate  on  the 
west  side  of  Hague  street  in  said  city  of  Rochester,  known  and 
described  as  lots  6,  7,  8  and  9.  The  premises  herein  referred 
to,  tx)gether  with  the  deed  in  question,  are  set  forth  at  length 
in  the  indictment;  and  it  further  charged  that  such  deed  was 
made  without  the  knowledge  or  consent  of  Edith  L.  John- 
ston, and  for  the  purpose  of  placing  the  record  title  of  the  prop- 
erty therein  described  in  James  A.  Harris,  he  then  and  there 
having  no  interest  in  the  same,  to  enable  him  to  represent  that 
he  was  the  owner  thereof  and  to  clothe  him  with  the  apparent 
authority  and  power  over  such  property  that  he  might  act  in 
relation  thereto  as  if  he  were  the  owner  and  to  sell  same;  and 
that  in  furtherance  of  such  conspiracgr  the  parties  named  in 
the  indictment  obtained  certain  plans  and  papers  and  did  falsely 
represent  to  Giles  F.  Kitts  that  such  plans  and  papers  had 
•  reference  to  the  construction  of  a  soap  factory  upon  the  prop- 
erty in  question  which  had  theretofore  been  purchased  of  him 
at  the  instance  of  the  defendant,  and  which  was  contiguous  to 
his  residence,  and  did  represent  that  such  soap  factory  when 
constructed  would  be  "  mal-odorous  "  and  a  nuisance  to  the 
community  and  render  the  adjacent  property  of  Kitts  of  less 
value ;  that  in  pursuance  of  such  conspiracy,  confederation  and 
agreement  the  parties  named,  with  others,  did  enter  upon  the 
premises  described  in  the  deed  and  did  falsely  pretend  and  rep- 
resent that  they  were  then  and  there  about  to  commence  the  con- 
struction of  such  soap  factory ;  that  pursuant  to  such  conspiracy 
the  parties  did  then  and  there  falsely  state,  represent  and  say 
that  James  A.  Harris  was  the  owner  of  the  property  described 
in  the  deed  hereinbefore  mentioned,  and  in  furtherance  of  such 
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conspiracy  tliey  did  also  then  and  there  send  one  of  their  num- 
ber, to  wit,  Albert  P.  AVicks,  to  Giles  F.  Kitts,  to  falsely 
represent,  pretend  and  say  to  him  that  he,  Wicks,  was  not  one 
of  the  persons  so  conspiring  together,  but  that  he  was  a  friend 
of  Kitts-;  and  in  order  to  induce?  him  to  purchase  such  property 
of  James  A.  Harris,  that  he,  Albert  P.  Wicks,  could  and  would 
be  able  to  purchase  such  property,  and  to  pretend  and  say  to 
Giles  F.  Kitts  that  a  building  was  to  be  constructed  upon  such 
property,  to  wit,  a  soap  factory,  which  would  be  a  nuisance  and 
would  be  vile  and  "  mal-odorous  "  and  ruin  his  property,  and 
that  Albert  P.  Wicks,  in  pursuance  of  such  conspiracy,  did  then 
and  there  go  to  Giles  F.  Kitts  and  did  represent  to  him  that 
he  was  his  friend,  and  did  pretend  that  he  was  not  one  of  the 
jx?rsons  conspiring  as  aforesaid,  and  that  he  could  obtain  of 
James  A.  Harris  the  title  of  said  four  lots,  and  thereby  avoid 
the  construction  of  a  soap  factory  thereon,  and  did  urge  Kitts 
to  purchase  such  property  of  Harris;  all  of  which  represent4i- 
tions,  statements  and  pretenses  on  the  part  of  the  parties 
named  in  the  indictment  were  false  and  untrue,  and  so  known 
to  the  defendant  AMieeler,  and  also  to  Philo  W.  Reynolds, 
James  A.  Harris  and  Albert  P.  Wicks,  and  known  by  them  and 
each  of  them  at  tlie  time  they  were  made  as  aforesaid  to  be 
false  and  untrue;  that  the  same  were  then  and  there  so  falsely 
made  by  tliem  in  pursuance  of  such  conspiracy  for  the  purpose 
of  inducing  Giles  F.  Kitts  to  part  with  his  money  and  property 
and  to  purchase  the  premises  described  in  the  deed  hereinbefore 
referred  to,  and  tliat  such  false  pretenses,  statements,  repre- 
sentations and  acts  were  made  with  the  intent  to  deprive  and 
defraud  Giles  F.  Kitts  of  his  property  and  of  the  use  and  bene^ 
fit  thereof  and  to  appropriate  the  same  to  the  use  of  themselves 
and  of  some  other  person,  and  that  Giles  F.  Kitts,  relying  upon 
such  false  representations,  statements,  acts  and  pretenses,  made 
as  aforesaid,  and  not  otherwise,  did  on  the  17th  day  of  Xovem- 
ber,  1894,  "in  said  city,  deliver  to  the  said  Jame«  A.  Harris 
the  sum  of  eight  hundred  dollars,  in  money,  good  and  lawful 
money  of  the  United  States  and  this  State,  being  in  bank  bills. 
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bank  notes,  checks  and  drafts,  United  States  Treasury  notes  and 
certificates,  gold  and  silver  certificates,  gold,  silver,  nickel  and 
copper  coins,  a  more  particular  description  thereof  being  to  this 
grand  jury  unknown  and  cannot,  therefore,  be  more  particu- 
larly given,  but  of  the  value  of  eight  hundred  dollars." 

And  such  grand  jury  did  further  say  that  in  truth  and  fact 
James  A.  Harris  was  not  the  true  and  actual  owner  of  the  prop- 
erty described  in  such  deed,  but  that  such  deed  was  made  and 
executed  to  him  for  the  purpose  hereinbefore  described,  and 
that  the  paper  title  to  the  real  property  described  therein  was 
taken  by  him  at  the  instance  and  request  of  the  defendant 
Wesley  Wheeler;  that  in  truth  and  in  fact  it  never  was  the 
intention  or  purpose  of  the  parties  or  either  of  them  to  construct 
a  soap  factory  upon  the  premises  described  in  such  deed,  but 
that  the  same  was  done  for  the  purpose  of  making  Giles  F.  Kitts 
believe  that  sudi  was  to  be  the  fact,  as  hereinbefore  in  such  in- 
dictment alleged ;  and  such  grand  jury  did  further  charge  that 
Albert  P.  Wicks  was  one  of  the  conspirators,  and  that  the  repre- 
sentations, words,  acts  and  pretenses  said  and  done  by  him 
were  said  and  done  by  him  at  the  instance  and  request  of  the 
defendant  Wesley  Wheeler,  and  of  the  said  Philo  W.  Reynolds; 
and  that  the  words,  pretenses  and  statements  of  James  A.  Har- 
ris were  also  done  and  spoken  at  the  instance  and  request  of 
the  defendant,  Wesley  Wheeler,  and  of  Philo  W.  Reynolds; 
wherefore  the  grand  jury,  by  their  indictment,  did  accuse  "  the 
said  Wesley  Wheeler  and  Philo  W.  Reynolds,  that  they  de- 
signedly, with  intent  to  deprive  and  defraud  the  said  Giles  F. 
Kitts  of  his  said  money  and  personal  property  in  the  manner 
and  form  and  by  the  false  pretenses,  representations  and  state- 
ments aforesaid,  did  feloniously  steal  and  obtain  from  the  said 
Giles  F.  Kitts  the  said  sum  of  eight  hundred  dollars,  .  .  . 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  the  people  of  the  St^te  of  JTew 
York  and  their  dignity." 
Vol.  XVT— 14 
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In  due  course  of  time  the  defendant  Wheeler  was  arraigned 
upon  this  indictment  and  filed  a  demurrer  thereto,  the  grounds 
of  such  demurrer  being: 

First,  that  the  indictment  did  not  conform  substantially  to 
the  requirements  of  sections  275  and  276  of  the  Code  of  Crim- 
inal Procedure ; 

Second,  that  the  facts  stated  do  not  constitute  a  crime ;  and 

Third,  that  the  indictment  contained  matter  which,  if  true, 
constituted  a  legal  justification  or  excuse  for  the  acts  charged. 

This  demurrer  was  disallowed  by  the  County  Court  of  Mon- 
roe county,  and  the  case  subsequently  came  on  for  trial  before 
that  court  when  the  defendant  was  found  guilty  of  the  ofFense 
charged  and  sentenced  to  imprisonment  in  the  State  prison  for 
the  term  of  eight  years.  A  certificate  of  reasonable  doubt  was 
thereafter  granted  by  the  trial  judge,  and  the  case  comes  into 
this  Court  by  appeal  from  the  judgment  and  conviction  of  the 
County  Court,  as  well  as  from  the  several  orders  made  herein, 
the  defendant  in  the  meantime  having  been  admitted  to  bail. 

George  Raines,  for  the  appellant. 

Stephen  J.  Warren,  for  the  respondent 

Adams^  p.  J. :  The  learned  counsel  for  the  appellant  in  his 
elaborate  brief  and  argument  directs  attention  to  certain 
alleged  defects  in  the  indictment  upon  which  the  defendant 
was  tried,  and  insists  that  by  reason  of  the  serious  nature  of 
such  defects  the  demurrer  to  the  indictment  should  have  been 
allowed.     These  defects  are,  in  substance: 

(1)  That  the  indictment  does  not  charge  that  the  representa- 
tions that  Harris  was  the  owner  of  the  Hague  street  lots  were 
made  or  communicated  to  the  complainant  Kitts; 

(2)  That  the  representation  of  ownership  in  Harris  was  not 
negatived  in  the  indictment  by  pleading  a  title  in  any  other 
person  or  by  the  statement  of  any  facts  impeaching  the  title  of 
Harris; 
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(3)  That  inasmuch  as  it  is  stated  in  the  indictment  that  a 
deed  was  made  to  Harris  to  give  him  "  a  paper  title  or  a  record 
title  to  enable  him  to  sell,"  this  fact  allied  upon  the  face  of 
the  indictment  could  not  be  contradicted  in  it,  and  if  the  state- 
ment that  he  was  not  *^  the  true  and  actual  owner  "  is  a  con- 
tradiction, it  is  repugnant  to  and  destroyed  the  principal  allega- 
tion of  the  indictment; 

(4)  That  the  indictment  being  based  upon  the  charge  of  a 
representation  of  ownership  in  Harris  and  a  reliance  upon  such 
representation  by  Kitts,  it  should  have  been  followed  by  an 
allegation  of  a  purchase  from  or  a  deed  by  Harris  or  an  agree- 
ment to  deed  and  a  lailure  of  title,  by  which  the  false  repre- 
sentations could  be  made  effectual  in  the  attempt  to  defraud ; 

(5)  That  the  indictment  contains  no  denial  that  Harris  could 
and  did  give  title,  save  that  it  alleges  that  Harris  was  not  "  the 
true  and  actual  owner ;''  and 

(6)  That  the  indictment  does  not  allege  that  the  defendant 
obtained  or  received  the  money  stolen,  either  from  Kitts  or 
Harris,  to  whom  Kitts  paid  it,  and  omits  to  charge  that  Har- 
ris was  in  any  way  the  agent  of  the  defendant  in  receiving  the 
money  or  that  the  defendant  directed  Harris  to  receive  it. 

These  several  grounds  of  demurrer  are  supported  by  an  ex- 
tended discussion  which  we  do  not  deem  it  necessary  to  analyze, 
inasmuch  as  all  of  the  defects  specifically  pointed  out  are 
equally  subject  to  existing  rules  prescribing  what  an  indict- 
ment shall  contain  and  how  the  allegations  shall  be  stated. 

Under  our  present  system  of  criminal  practice  all  hitherto 
existing  forms  of  pleading  in  criminal  actions  are  expressly 
abolished,  and  the  forms  as  well  as  the  rules  by  which  the  suffi- 
ciency of  such  pleadings  is  to  be  determined  are  those  prescribed 
by  the  Code.      (Code  Crim.  Pro.  sec.  273.) 

Section  275  provides  that  the  indictment  shall  contain  "a 
plain  and  concise  statement  of  the  act  constituting  the  crime 
without  unnecessary  repetition." 

Subdivision  7  of  section  284  declares  that  the  indictment  is 
sufficient  if  it  can  be  imderstood  therefrom  "  that  the  act  or 
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omission,  charged  as  the  crime,  is  stated  with  such  a  degree 
of  certainty  as  to  enable  the  court  to  pronounce  judgment^  upon 
a  conviction,  according  to  the  right  of  the  case." 

Section  285  provides  that  "  no  indictment  is  insuflScient,  nor 
can  the  trial,  judgment,  or  other  proceeding  thereon  be  afFected 
by  reason  of  an  imperfection  in  matter  of  form  which  does  not 
tend  to  the  prejudice  of  the  substantial  rights  of  the  defendant, 
upon  the  merits." 

While  section  684,  which  is  even  more  comprehensive  than 
any  of  the  sections  heretofore  cited,  declares  that  "  neither  a 
departure  from  the  form  or  mode  prescribed  by  this  Code,  in 
respect  to  any  pleadings  or  proceedings,  nor  an  error  or  mistake 
therein,  renders  it  invalid,  unless  it  have  actually  prejudiced  tlie 
defendant,  or  tend  to  his  prejudice,  in  respect  to  a  substantial 
right." 

It  is  quite  likely  that  under  the  a/tringent  and  technical  rules 
of  the  common  law,  which  existed  prior  to  the  adoption  of  the 
Code  of  Criminal  Procedure,  some  of  the  counsers  criticisms 
of  the  indictment  in  this  case  would  have  possessed  much  force; 
but  when  tested  by  the  more  liberal  system  of  pleading  which 
now  obtains,  they  do  not  seem  to  require  much  consideration, 
for  they  all  relate  to  imperfections  of  form  or  mode  of  expres- 
sion, which  to  no  appreciable  extent  tend  to  the  prejudice  of  the 
substantial  rights  of  tlie  defendant  upon  the  merits. 

It  is  plainly  to  be  seen  by  even  a  mere  casual  reading  of  the 
indictment  with  what  crime  the  defendant  stands  charged,  and 
substantially  all  the  essential  elements  of  that  crime  are  set 
forth  with  sufficient  clearness  to  apprise  him  of  the  proofs  which 
he  must  be  prepared  to  meet  upon  the  trial. 

Perhaps  the  sixth  ground  of  demurrer  aflFords  as  fair  an  ex- 
ample as  any  of  the  character  of  the  defendant's  criticism  and 
of  the  importance  which  should  be  attached  to  it  in  view  of 
existing  rules.  It  is  there  said  that  the  indictment  is  bad  be- 
cause it  does  not  allege  that  the  defendant  obtained  or  received 
the  stolen  money  either  from  Kitts  or  from  Harris,  and  because 
it  fails  to  charge  that  Harris  was  in  any  way  the  agent  of  the 
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defendant  in  receiving  such  money.  Now,  literally  that  is  true, 
but  it  will  be  observed  that  after  setting  forth  the  stealing  of 
the  $800,  and  the  manner  in  which  sudi  stealing  was  accom- 
plished by  Harris,  the  indictment  concludes  with  this  allega- 
tion, viz.,  "that  the  words,  pretenses,  statements  of  the  said 
James  A.  Harris  were  done  and  spoken  at  the  instance  and  re- 
quest of  the  said  Wesley  Wheeler;"  and  this,  we  think,  is 
equivalent  to  saying  that  in  all  that  was  done,  including  the 
receiving  of  the  stolen  money,  Harris  acted  as  the  agent  of  the 
defendant  Indeed,  it  would  be  difficult,  if  not  impossible,  to 
give  to  the  language  of  the  indictment,  as  a  whole,  any  other 
construction. 

But  without  dwelling  at  greater  length  upon  this  branch  of 
the  defendant's  case,  it  is  sufficient  to  say  that  the  view  which 
we  have  here  expressed  as  to  the  liberal  construction  which 
should  be  given  to  pleadings  in  criminal  actions  is  but  a  reflex 
of  that  which  has  been  repeatedly  asserted  by  the  Court  of 
Appeals  since  the  present  system  of  procedure  was  established. 
People  V.  Peckens,  153  ISl.  Y.  576;  People  v.  Helmer,  154  id. 
600;  People  v.  Willis,  158  id.  396;  People  v.  Lammerts,  164 
id.  137. 

We,  therefore,  pass  on  to  the  consideration  of  the  question 
raised  by  the  counsel's  second  point,  and  the  one  upon  which, 
as  he  frankly  admits,  he  bases  his  main  reliance  for  a  reversal 
of  the  judgment  As  introductory,  however,  to  the  considera- 
tion of  that  question,  it  is  important  that  some  of  the  facts  of 
the  case,  as  established  by  the  verdict  of  the  jury,  should  be 
adverted  to. 

It  seems  that  the  defendant  owned  a  double  house  and  lot 
situate  upon  Leopold  street,  in  the  city  of  Eochester,  which  he 
desired  to  dispose  of,  and  to  that  end  he  directed  Albert  P. 
Wicks,  whom  the  indictment  charges  with  being  a  co-conspirator 
of  the  defendant,  to  look  up  some  property  and  he,  the  defend- 
ant, would  fix  up  some  deals,  and  show  him  how  to  trade. 
In  pursuance  of  these  instructions  Wicks  saw  the  complainant, 
Kitts,  and  learned  from  him  that  he  would  sell  his  Hague  street 
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lots  for  $2,800,  and  that  if  he  could  obtain  $500  in  cash  he 
would  accept  a  mortgage  for  the  balance.  These  facts  were 
communicated  by  Wicks  to  Wheeler,  whereupon  the  latter  de- 
clared, "  I  will  put  up  a  three-cornered  deal ;  will  show  you  a 
three-cornered  deal;"  and  upon  Wicks  saying  that  he  never 
saw  such  a  deal,  Wheeler  replied,  "  I  will  show  you  one  this 
time."  It  appears  that  the  title  to  the  Leopold  street  property 
was  in  one  Edith  L.  Johnston,  who  figures  quite  conspicuously 
in  the  defendant's  real  estate  transactions,  and  in  order  to  in- 
duce Kitts  to  make  some  sort  of  a  trade  for  that  property 
Wheeler  called  to  his  assistance  Ella  H.  Clements,  who  pre- 
sumably is  one  of  the  "  divers  other  persons  "  referred  to  in 
the  indictment,  and  directed  her  to  dress  herself  in  such  manner 
that  she  would  look  "  nice  and  act  like  a  wealthy  woman,"  and 
to  that  end  wear  some  diamonds  which  were  furnished  by  him, 
and  tiien  to  represent  to  Kitts,  with  a  view  to  negotiating  a 
trade  with  him,  that  she  wished  to  purchase  this  Leopold  street 
property  for  $6,000,  and  that  she  would  be  able  to  pay  for  it  as 
soon  as  she  could  realize  upon  a  mortgage  of  $3,200  which  she 
held.  Captain  Kitts  protested  that  he  simply  wished  to  sell 
his  four  lots  and  that  he  did  not  desire  to  purchase  the  Leopold 
street  property,  but  his  objections  were  overcome,  and  the  de- 
fendant caused  a  deed  thereof  to  be  made  from  Mrs.  Johnston 
to  Kitts,  and  from  Kitts  to  Ella  H.  Clements.  In  the  latter 
deed  Kitts  assumed  two  mortgages  upon  the  property  of  $1,500 
each,  the  second  one  being  held  by  Wheeler's  wife,  Mrs.  Cle- 
ments giving  back  a  third  mortgage  of  $2,500  upon  the  same 
property.  The  defendant  also  had  prepared  two  deeds  of  the 
Hague  street  lots  from  Kitts  to  Edith  L.  Johnston,  one  of 
which  contained  restrictions  requiring  the  purchaser  to  use  the 
lots  for  residential  purposes  only,  and  the  other  containing  no 
restrictions  whatever.  These  papers  were  given  to  Wicks  with 
instructions  by  Wheeler,  as  the  former  testified,  to  show  Kitts 
the  deed  containing  the  restrictions,  and  before  proceeding  to 
execute  the  same  to  substitute  the  deed  without  restrictions. 
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All  of  which  was  done,  and  Kitts  actually  signed  the  deed  con- 
taining no  restrictions. 

At  this  point  James  A.  Harris  becomes  an  important  factor 
in  the  scheme  and  in  all  subsequent  proceedings  relating  thereto. 
In  obedience  to  instructions  from  the  defendant,  he  appeared 
upon  the  Hague  street  property  one  morning  with  a  squad  of 
men  proclaiming  himself  to  be  the  owner  of  the  lots,  and  de- 
claring his  intention  of  laying  out  and  erecting  a  soap  factory 
thereon.  Inasmuch  as  Kitts  was  the  owner  of  a  handsome 
residence  located  in  front  of  these  lots  and  had,  as  he  believed, 
protected  himself  from  any  such  nuisance  by  a  restrictive  clause 
in  his  deed,  he  naturally  resented  the  intrusion  upon  his  sup- 
posed rights  and  protested  that  the  soap  factory  should  not  be 
built.  Here  again  Wicks  comes  into  prominence,  ostensibly  as 
the  friend  of  Kitts,  and  after  a  pretended  investigation  informs 
the  latter  that  he  has  discovered  that  Harris  has  taken  all  the 
lots  from  Edith  L.  Johnston;  that  he  had  put  a  mortgage  of 
$1,800  on  the  same;  that  he  was  going  to  erect  a  soap  factory 
thereon;  that  there  were  no  restrictions  in  the  deed,  and  that 
the  best  thing  he  (Kitts)  could  do  would  be  to  buy  Harris  out, 
and  after  some  preliminary  negotiations  Kitts  did  buy  back 
his  property,  paying  therefor  $800  in  cash,  and  assuming  the 
mortgage  of  $1,800,  whereupon  Harris  and  his  men  retired 
from  the  field,  and  the  $800,  which  is  the  money  referred  to  in 
the  indictment,  was  taken  by  Harris  and  delivered  to  the  de- 
'fendant  Harris  testified  that  he  was  employed  by  Wheeler 
to  perform  his  part  of  the  transaction ;  that  he  received  for  his 
services  the  sum  of  $25  and  his  expenses,  and  that  as  matter 
of  fact  there  was  no  intention  on  the  part  of  any  one  to  carry 
into  execution  the  threatened  erection  of  a  soap  factory  upon 
the  premises.  At  the  time  Harris  made  the  representations 
which,  it  is  claimed,  induced  Kitts  to  retake  the  title  to  the 
Hague  street  property  upon  the  terms  and  conditions  hereinbe- 
fore mentioned,  it  is  contended  that  he  did  not  own  the  prem- 
ises, but  that  the  title  was  in  Mrs.  Johnston,  who  was  at  that 
time  out  of  the  State.      It  seems,  however,  that  Mrs.  Johnston 
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had  left  witli  the  defendant  some  blank  deeds  with  her  signa- 
ture attached,  and  that  upon  the  morning  of  the  day  when  the 
laroeny  is  alleged  to  have  been  committed  one  of  these  blanks 
was  filled  out,  in  which  Harris'  name  was  inserted  as  grantee, 
and  at  the  same  time  a  mortgage  from  Harris  to  Mrs.  Johnston 
was  also  drawn  up,  which  was  executed  by  Harris  after  being 
assured  by  the  defendant  that  it  would  make  him  no  trouble; 
and  these  instruments  were  recorded  in  the  clerk's  office  of 
Monroe  county  shortly  after  9  o'clock  on  the  morning  of 
November  10th.  Another  deed  from  Harris  to  Kitts  was  also 
drawn  up  after  Wheeler  had  been  informed  that  the  scheme 
had  progressed  to  a  point  where  Kitts  had  expressed  a  willing- 
ness to  pay  the  $800,  and  this  deed  was  taken  by  Harris  and 
delivered  to  Kitts  at  the  time  the  money  was  actually  paid. 

The  foregoing  resume  of  the  essential  features  of  the  case, 
compiled  as  it  is  from  over  1,000  pages  of  the  printed  record, 
is  necessarily  somewhat  fragmentary;  but  it  is  sufficient,  we 
think,  to  justify  the  conclusion  that  if  the  facts  stated  are  true 
they  furnished  the  jury  with  ample  reason  for  rendering  a  ver- 
dict which,  in  effect,  found  the  defendant  guilty  of  the  crime 
charged  in  the  indictment,  provided  it  was  established  to  their 
satisfaction  that  the  representations  made  by  Harris  to  Kitts 
were  false  in  respect  of  Harris'  ownership  of  the  Hague  street 
property.  And  thus  we  come  to  what  the  trial  court  ob- 
viously regarded  as  the  crucial  question  in  the  case,  and  llie 
one  which  gives  rise  to  the  claim  of  counsel  which  we  are  about 
to  consider. 

The  evidence  in  the  case  leaves  it  by  no  means  certain  when 
Harris  became  possessed  of  the  title  to  this  property,  if  ever. 
We  have  seen  that  a  deed  was  made  out  which  purported  to 
run  from  Edith  L.  Johnston  to  him,  and  which  was  left  at  the 
clerk's  office  for  record  early  in  the  morning  of  November  10th ; 
that  this  deed  was  drawn  upon  a  form  which  had  been  signed 
by  Mrs.  Johnston  in  blank;  that  it  purported  to  have  been 
acknowledged  by  her  before  Charles  O.  Peckens  on  the  7th 
day  of  November,  at  which  time  Mrs.   Johnston  was  in  the 
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State  of  Maseachuaetts;  and  that  the  deed  was  not  in  fact  de- 
livered to  Harris  before  he  made  the  alleged  false  representa- 
tions  and  obtained  from  Kitts  an  agreement  to  purchase. 

It  was  claimed  that  Peckens  held  a  power  of  attorney  from 
Mrs.  Johnston,  which  not  only  authorized  him  to  fill  out  the 
deed  signed  by  her,  but  also  to  execute  and  deliver  the  same. 
This  power  of  attorney  was  not  produced  upon  the  trial,  but  it 
was,  nevertheless,  left  to  the  jury  to  say  whether  the  deed  to 
Harris  was  executed  in  pursuance  thereof,  and  if  so,  whether 
it  was  deposited  at  the  clerk's  office  with  the  intention  that  it 
should  be  regarded  as  thereby  irrevocably  delivered  to  Harris, 
the  grante  named  therein,  and  the  jury  were  instructed  over 
and  over  again  by  the  learned  trial  judge  that  if  they  should 
find  that  the  deed  was  legally  executed  and  delivered  on  the 
morning  of  November  10th  they  must  acquit  the  defendant, 
inasmuch  as  in  that  event  there  was  no  evidence  of  false  and 
fraudulent  representations  of  ownership,  and  consequently  no 
proof  of  the  one  essential  element  of  the  crime  charged. 

In  this  connection  it  may  be  well  to  note  that  Harris  had  no 
knowledge  of  the  execution  of  the  deed  from  Mrs.  Johnston  to 
him,  or  that  the  same  had  been  left  for  record  at  the  clerk's 
office  until  after  he  had  induced  Kitts  to  repurchase  the  Hague 
street  property.  On  the  contrary,  he  sought  the  interview  with 
Kitts  and  made  the  assertion  of  ownership  and  of  his  intention 
to  erect  a  soap  factory,  without  any  idea  that  either  was  true, 
and  in  reliance  upon  the  assurance  of  the  defendant  that  he 
would  put  the  title  in  his  (Harris'),  name  if  he  made  the  deal 
work.  Indeed,  it  may  be  fairly  assumed  from  the  evidence 
before  us  that  Harris  did  not  at  any  time  regard  himself  as  the 
owner  of  the  premises,  for  he  testified :  "  I  never  owned  them 
(meaning  the  Hague  street  lots),  or  pretended  to  own  them 
only  to  old  man  Kitts."  ^Vnd  there  is  some  evidence  tending 
quit*  strongly  to  show  that  notwithstanding  all  that  had  been 
done  towards  perfecting  the  title,  it  was  not  the  intention  of 
Wheeler  that  such  title  should  actually  vest  in  Harris,  unless 
the  deal  between  him  and  Kitts  was  fully  consummated,  and 
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this  presented  one  of  the  questions  of  fact  with  which  the  jury 
had  to  deal 

The  learned  trial  judge,  after  instructing  the  jury  respecting 
the  various  matters  submitted  to  their  consideration,  in  a  charge 
which  was  exceptionally  clear  and  intelligible,  summarized  the 
entire  case  in  the  following  language,  viz. :  "  Let  me  recapitu- 
late the  propositions  of  law  affecting  Harris'  title.  He  got  no 
title  if  the  deed  to  him  was  not  delivered,  and  that  is  true 
whether  a  power  of  attorney  was  in  existence  or  not ;  no  matter 
how  much  authority  or  how  little  authority  Mrs.  Johnston  con- 
ferred upon  Peckens  or  Wheeler ;  no  matter  whether  the  trans- 
fer to  Harris  was  within  the  scope  of  authority  which  she  had 
given  them  or  not,  whether  that  authority  was  evidenced  by 
writing  or  only  given  by  word  of  mouth. 

"  If  there  was  no  delivery  of  that  deed  to  Harris  he  got  no 
title.  If  there  was  a  delivery  of  that  deed  he  got  no  title  if 
no  written  power  of  attorney  was  in  existence,  and  if  the  deed 
was  filled  out  and  used  for  a  purpose  not  authorized  by  her,  but 
if  a  power  of  attorney  actually  existed,  broad  enough  in  its 
terms  to  permit  Peckens  to  convey  on  her  behalf  property  that 
thereafter  might  be  put  in  her  name,  and  if  in  addition  thereto 
that  deed  from  Mrs.  Johnston  to  Harris  was  in  fact  delivered, 
if  it  was  a  final  and  unconditional  and  irrevocable  delivery,  then 
you  must  acquit  the  defendant,  because  he  became,  under  that, 
the  owner  of  the  lots,  and  had  a  title  which  he  could 
convey.     . 

"  If  you  find  that  he  did  not  get  any  ownership,  and  that  he 
was  not  the  owner  of  tliese  lots  until  the  instant  that  Kitts 
passed  the  money  and  got  his  deed ;  that  tie  pretense  that  he 
had  a  right  to  erect  a  soap  factory  or  to  sell  the  lots  just  as 
he  chose  was  a  false  statement,  then  it  becomes  necessary  for 
you  to  determine  whether  that  can  be  laid  at  the  door  of  Wes- 
ley Wheeler." 

Subsequently,  and  at  the  conclusion  of  the  principal  charge, 
the  court  was  requested  by  the  defendant's  counsel  to  instruct 
the  jury  that  "  if  at  the  time  Harris  received  the  eight  hun- 
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dred  dollars  mentioned  in  the  indictment,  Harris'  representa- 
tion that  he  was  the  owner  was  made  good  by  what  your  honor 
characterizes  as  the  instantaneous  perfection  of  the  delivery  of 
the  deed  at  that  time,  the  defendant  cannot  be  convicted." 

This  request  was  refused,  to  which  ruling  an  exception  was 
taken,  and  this  exception  fairly  raises  the  point  relied  upon  by 
the  learned  counsel.  The  theory  upon  which  this  feature  of 
the  case  is  pressed  upon  our  notice  is  that,  however  false  the 
representations  of  ownership  by  Harris  may  have  been  at  the 
time  they  were  made,  if  they  became  in  fact  true  before  Kitts 
parted  with  his  $800,  they  could  not  be  made  the  basis  of  a  con- 
viction under  the  indictment. 

It  is  doubtless  true,  and  the  jury  were  virtually  so  instructed, 
that  if  Eitts  had  been  negotiating  for  the  purchase  of  the  Hague 
street  property  merely  for  the  purpose  of  acquiring  the  title 
thereto  as  an  investment^  or  because  he  desired  it  for  some 
particular  purpose,  a  false  statement  as  to  ownership  would 
have  worked  no  prejudice  to  him  provided  such  statement  was 
made  good  before  the  title  actually  passed.  But  it  is  hardly 
necessary  to  surest  that  such  is  not  the  case  here.  Mr.  Kitts 
was  not  seeking  to  retake  the  title  to  the  lots  in  question  because 
he  desired  them,  but  rather  because  he  regarded  Harris'  owner- 
ship and  his  consequent  right  to  erect  on  the  premises  such  ob- 
noxious structures  as  he  might  see  fit,  as  a  menace  to  his  peace 
and  comfort,  and  in  this  view  the  truth  of  the  declarations  made 
as  to  ovmership  was  a  matter  of  the  utmost  importance  to  him. 
Had  he  known  that  Harris'  assertion  of  ownership  was  false, 
that  he  really  had  no  right  to  erect  a  soap  factory  on  the  prem- 
ises, and  that  his  apparent  right  to  do  so  had  not  been  conferred 
by  the  real  owner,  he  might  have  refused  to  purchase  or  to 
n^otiate  further  therefor.  But  however  this  may  be,  the  fact 
remains  that  the  representation  which  probably  operated  more 
strongly  than  any  other  to  induce  Kitts  to  part  with  his  money, 
was  false  if  Harris  was  not  actually  clothed  with  the  attributes 
of  ownership;  and  it  will  hardly  do  to  say  that  because  it  was 
made  true  at  the  very  moment  when  the  agreement  was  con- 
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summated  its  viciousness  and  injurious  effect  were  cured.  In 
our  opinion,  it  would  be  a  grosi^  perversion  of  justice  to  hold 
that  a  person  who  had  induced  another  to  expend  large  sums 
of  money  in  payment  for  property  which  he  did  not  want>  but 
which  he  had  purchased  in  reliance  upon  the  false  representa- 
tions of  the  seller  that  he  was  the  owner  thereof,  and  as  sudi 
intended  putting  it  to  a  use  which  would  prove  hurtful  and 
annoying  to  the  purchaser,  should  be  permitted  to  escape  all 
responsibility  for  his  fraud  by  subsequently  acquiring  title  to 
the  property  sold. 

In  support  of  such  a  proposition  the  learned  counsel  cites 
with  especial  emphasis  the  cases  of  Matter  of  Snyder,  17  Kan. 
542,  and  Scott  v.  People,  62  Barb.  62.  The  former  case,  as 
we  imderstand  it,  furnishes  apt  illustration  of  the  very  distinc- 
tion which  we  have  endeavored  to  make  plain  in  this  case. 
There  a  party  was  negotiating  for  the  purchase  of  some  cattle, 
property  which  he  desired  to  purchase,  and  in  reliance  upon 
the  assurance  of  Snyder  that  "  he  had  bought  the  pick  of  a  large 
lot  of  cattle,  about  one  hundred  head,"  the  purchase  was  con- 
summated, and  it  turned  out  that  when  Snyder  made  the  repre- 
sentation which  induced  the  purchase  it  was  false;  but  before 
the  consideration  was  actually  paid  it  had  become  true ;  and  in 
these  circumstances  it  was  held  that  the  pretense,  although  false 
when  made,  was  not  within  the  statute.  In  the  second  case 
cited  the  rule  was  declared  to  be  "  perfectly  well  settled  that 
the  pretense  alleged  to  be  false  must  have  formed  some  part 
of  the  inducement  to  the  doing  of  the  act,  and  must  be  of  some 
existing  fact  and  made  for  the  purpose  of  inducing  the  prose- 
cutor to  part  with  his  property,  or  to  do  the  act." 

Assuming  for  the  moment  that  Harris  did  not  own  the  title 
to  the  Hague  street  property  until  his  agreement  with  Kitts 
was  about  being  consummated,  and  this  case,  as  submitted  to 
the  jury,  falls  within  both  the  spirit  and  the  letter  of  the  rule 
thus  declared,  for  Harris's  assertion  of  ownership  was  the  state- 
ment of  an  existing  fact,  upon  which  Kitts  testified  that  he  re- 
lied in  making  the  purchase,  and  there  is  no  room  for  doubt 
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that  such  statement  was  made  for  the  express  purpose  of  induc- 
ing Kitts  to  part  with  his  money.  Indeed,  when  tested  by  this 
rule,  there  seems  to  be  no  occasion  for  further  argument  to  sus- 
tain the  proposition  that  the  learned  trial  court  committed  no 
error  in  refusing  to  charge  in  accordance  with  the  request  of 
defendant's  counsel. 

We  have  examined  the  other  exceptions  set  forth  and  com- 
mented upon  ill  the  brief  of  counsel  without  discovering  any 
which  present  prejudicial  error,  and  we  have  consequently 
readied  the  conclusion  that  the  judgment  and  orders  appealed 
from  should  be  affirmed.  The  order  denying  the  defendant's 
motion  for  leave  to  inspect  the  minutes  of  the  grand  jury  is 
affirmed,  without  any  special  consideration  by  reason  of  the 
fact  that  counsel  in  his  argument  and  brief  makes  no  point  of 
the  appeal  from  that  order. 

All  concur. 

Judgment,  conviction  and  orders  affirmed,  and  case  remitted 
to  the  County  Court,  pursuant  to  section  547,  Code  of  Criminal 
Procedure. 


Supreme  Court — Delaware  Trial  Term. 

NoTember,  1901. 

THE  PEOPLE  V.  HAKVEY  D.  MONTGOMERY. 

(36  Misc.   326.) 

IlCDICTMXNT— MonoH  TO  DISMISS — CODE  CBIH.  PbO-,  8EC8.   313,  671. 

A  motion  to  dismiss  an  indictment  must  be  made  on  one  of  the 
grounds  stated  in  section  313  Code  of  Criminal  Procedure.  Section 
671  is  a  substitute  for  a  nolle  prosequi  under  the  old  practice. 

Motion  to  dismiss  an  indictment 
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George  A.  Fisher,  district  attorney,  for  people. 
O'Connor  &  O'Connor,  for  defendant 

FoBBES,  J.:  The  defendant^  Harvey  D.  Montgomery,  was 
indicted  for  murder  in  the  first  degree,  and  subsequently  ar- 
raigned at  a  regular  term  of  this  court.  That  indictment 
appears  to  have  been  duly  and  regularly  presented  by  the  grand 
jury,  and  filed  in  their  presence,  in  open  court 

A  motion  is  now  made  to  dismiss  the  indictment,  upon  the 
ground  that  the  same  was  not  properly  found  by  the  grand  jury ; 
that  illegal  and  incompetent  evidence  was  given  against  the  de- 
fendant, before  the  grand  jury,  and  that  the  rights  of  the  de- 
fendant have,  thereby,  been  prejudiced. 

The  district  attorney  raised  the  preliminary  objection  that 
the  defendant  is  prohibited  by  section  313,  Code  of  Criminal 
Procedure,  from  making  a  motion  to  dismiss  the  indictment; 
since  the  motion,  made  by  the  defendant,  was  not  based  upon 
any  of  the  grounds  specified  in  that  section. 

After  a  careful  examination  of  all  the  authorities  cited,  I  am 
forced  to  the  conclusion  that  the  preliminary  objection  must 
be  sustained,  and  the  motion  to  dismiss  the  indictment  must  be 
denied.  There  seem  to  be  only  two  provisions,  under  the  Code 
of  Criminal  Procedure,  authorizing  motions  of  this  character: 
First,  under  section  313,  a  portion  of  which  reads  as  follows: 
"  The  indictment  must  be  set  aside  by  the  court  in  which  the 
defendant  is  arraigned,  and  upon  his  motion,  in  either  of  the 
following  cases,  but  in  no  other ;"  then  follows  two  subdivisions 
of  said  section,  pointing  out  the  grounds  upon  which  the  indict- 
ment may  be  dismissed.  Neither  of  these  grounds  is  applicable 
to  the  case  at  bar,  nor  is  it  claimed  by  the  defendant  that  the 
grounds  for  dismissal  come  within  these  provisions  of  the  Code. 
The  second  provision,  to  which  the  court's  attention  is  called, 
is  section  671,  Code  of  Criminal  Procedure,  which  reads  as 
follows :  "  The  court  may,  either  of  its  own  motion,  or  upon 
the  application  of  the  district  attorney,  and  in  furtherance  of 
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justice,  order  an  action,  after  indictment,  to  be  dismissed." 
Unless  this  application  can  be  brought  within  one  of  these  sec- 
tions, then,  clearly,  the  motion  must  be  denied. 

The  difficulty,  in  this  case,  seems  to  arise  upon  the  construc- 
tion to  be  given  in  section  313,  as  amended  by  chapter  427  of 
the  Laws  of  1897,  which  went  into  effect  May  14,  1897,  by 
adding  to  that  section,  at  the  end  of  the  first  paragraph,  "  but 
in  no  other." 

Several  adjudications  have  been  made  giving  interpretations 
to  section  313,  which  are  claimed  to  be  adverse  to  the  defend- 
ant's contention.  People  v.  Rutherford,  47  App.  Div.  209. 
That  was  also  a  case  which  arose  in  Delaware  county,  and  the 
Appellate  Division  of  *  the  Third  Department  unanimously  con- 
curred in  a  motion  to  dismiss  the  appeal ;  holding,  unreservedly, 
that  motions  of  this  character  may  not  be  made  under  section 
313,  since  the  amendment  of  1897.  The  question  was  quite 
fully  discussed  by  Kellogg^  J.,  who  reached  the  conclusion  that 
the  Legislature,  without  doubt,  has  full  power  in  the  premises ; 
therefore,  the  courts  should  not  be  called  upon  to  legislate  on 
the  subject  It  is  true,  as  suggested  by  the  learned  counsel  for 
the  defendant,  that  the  decision  of  that  case  was  not  based  upon 
a  preliminary  objection,  made  upon  a  motion  to  dismiss  the  in- 
dictment; but  the  question  was  fully  before  that  court,  on  a 
motion  to  dismiss  an  appeal,  taken  by  the  defendant,  and  must 
have  been  under  review  in  the  decision.  That  holding  seems 
to  have  been  followed  by  the  learned  county  judge  in  the  case 
of  People  V.  O'Connor,  31  Misc.  Rep.  668. 

While  the  case  in  the  Third  Department  is  not  cited,  the 
judge  does  rely  upon  the  case  of  People  v.  Willis,  23  Misc.  Rep. 
568.  The  case  of  People  v.  O'Connor,  supra,  was  a  motion  to 
set  aside,  or  quash  the  indictment. 

In  People  v.  Willis,  supra.  Van  Wyck,  J.,  examined,  at  con- 
siderable length,  the  very  question  involved  in  the  case  at  bar. 
The  question  arose,  at  the  Trial  Term,  on  a  motion  to  set  aside 
the  indictment,  under  section  671,  Code  of  Criminal  Procedure, 
and  he  there  discussed  section  313,  citing  People  v.  Petrea,  92 


Digitized  by  VjOOQIC 


224  NEW    YOBK    CRIMINAL    REPOBTS,    VOL.    XVI. 

N.  Y.  128.  The  motion  seems  to  have  been  denied,  however, 
upon  the  merits ;  but  the  court  gave  the  construction  to  section 
671  that  it  is  a  substitute  for  a  nolle  prosequi,  imder  the  old 
practice. 

Section  313  was  again  discussed  by  the  Appellate  Division 
in  the  Fourth  Department,  People  v.  Glen,  64  App.  Div.  173 ; 
in  the  prevailing  opinion  reference  is  made  to  the  contrariety 
of  judicial  authority,  over  the  right  to  dismiss  an  indictment 
upon  this  ground,  or  to  review,  upon  appeal,  an  order  refusing 
to  do  so;  citing  People  v.  Dunn,  157  N.  Y.  528;  People  v. 
Petrea,  supra.  In  64  App.  Div.,  supra,  this  language  was 
used :  "  Following  along  this  line  it  has  been  held  that  the 
cases  in  which  an  indictment  can  be  dismissed,  having  been 
prescribed,  no  other  can  be  read  into  the  section.  People  v. 
Rutherford,  supra.  Additional  force  is  given  to  this  restrictive 
interpretation  by  the  amendment  of  the  section  in  1897  (chap. 
427),  interpolating  the  words,  ^  but  in  no  other,'  indicating  an 
intention  on  the  part  of  the  Legislature  to  limit  the  grounds  of 
the  motion  to  those  embodied  in  this  section  of  the  Code." 

To  sustain  the  motion  at  bar,  the  defendant  relies  upon  sec- 
tion 671,  Code  of  Criminal  Procedure.  I  think  that  proposi- 
tion is  answered,  by  the  learned  justice,  in  the  case  of  People  v. 
Willis,  supra. 

It  will  be  seen  that,  under  section  313,  Code  of  Criminal  Pro- 
cedure, the  defendant  is  accorded  the  right  to  make  a  motion  to 
dismiss  upon  the  grounds  therein  stated;  while,  under  section 
671,  the  court  may  dismiss,  on  its  own  motion,  or  on  motion 
of  the  district  attorney.  This  practice  seems  to  be  a  substitute 
for  the  practice  under  the  earlier  criminal  law.  As  suggested 
in  the  Willis  case,  supra,  it  partakes  of  the  character  of  a  ?iolle 
prosequi,  or  is  a  substitute  for  ending  the  indictment,  in  further- 
ance of  justice ;  however,  only  on  motion  of  the  district  attorney, 
or  the  court  itself,  when  facts  sufficient  appear  before  the  court 
to  warrant  such  action. 

The  defendant  also  cites  People  v.  Thomas,  82  Misc.  Rep. 
170,  where,  at  Trial  Term,  Fursman,  J.,  on  a  motion  to  set 
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aside  the  indictment,  found  in  the  Court  of  Special  Sessions  in 
Kew  York  city,  discusses  section  313,  and  section  671,  holding 
that  the  inherent  power  of  the  court  to  set  aside  an  indictm^it 
for  grounds  other  than  those  specified  in  section  313,  is  not 
limited  by  that  secdon ;  and  suggests  that  the  court  nmj  eser* 
cise  that  power  under  section  671.  The  learned  justice  seems 
to  have  overlooked  the  fact  that  the  power  is  to  be  exercised 
by  the  court,  on  its  own  motion,  whidi  precludes  the  idea,  in 
my  judgment,  of  entertaining  a  motion  on  the  part  of  the  de- 
fendant, for  that  purpose,  since  that  section  limits  the  exercise 
of  power  to  the  court,  or  on  motion  of  the  district  attorney. 

The  question  under  discussion  is  of  too  much  importance  to 
be  left  in  doubt;  since  if  these  questions  cannot  be  disposed  of 
on  motion,  they  will  hare  to  be  met  at  the  trial  of  the  indict- 
ment. This  view  seems  to  have  been  entertained  in  People  v. 
Willis,  supra. 

Unless  the  defendant  desires  to  appeal,  thus  reviewing  this 
question  before  the  Appellate  Division,  whose  former  inter- 
pretation I  must  follow,  some  way  must  be  provided  on  the  trial, 
to  meet  the  questions  sought  here  to  be  reviewed  on  the  merits. 
A  decision  by  the  learned  Appellate  Division,  on  that  question, 
will  be  much  more  satisfactory  to  the  defendant,  and  to  the 
peopla 

I  must,  therefore,  deny  the  motion  to  set  aside  the  indictment, 
on  the  preliminary  objections  raised  by  the  district  attorney. 

Motion  denied. 

Vol.  XVI— 15 
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Supreme  Court— Speeial  Term^  Broome  County. 

November,  1901. 

THE  PEOPLE  ▼.  JAMES  FRAZIER  ET  AL. 

(36  App.  Div.  280.) 

iNDicTifENT — Charging  More  Than  One  Criicb,  CJodb  Grim.  Pro., 
278,  279— Penal  Code,  sec.  630,  surd.  13;  sec.  631,  sxtrd.  2. 

An  indietment  charging  defendants'  with  having  unlawfully  taken 
and  appropriated  to  their  own  use  the  sum  of  $2,000,  and  also 
charging  in  the  same  court  that  defendants'  unlawfully  took  from  the 
person  of  one  M.  B.  a  sum  of  money,  stated  in  the  indictokent  to  hare 
been  $2,000,  improperly  charges  two  offenses  in  a  single  count:  ^rst, 
grand  larceny  in  the  first  degree:  Second,  grand  larceny  in  the  second 
degree. 

Demurreb  to  indictment. 

Harry  C.  Perkins,  district  attorney,  for  people. 

Roberts,  Tuthill  &  Rogers,  for  defendants, 

Forbes^  J.:  This  is  a  demurrer  to  an  indictment^  with  a 
motion  to  dismiss  the  indictment  on  the  ground : 

First  That  the  indictment  does  not  state  facts  sufficient  to 
constitute  the  crime  charged. 

Second.  That  two  crimes,  punishable  in  diflFerent  degrees,  are 
charged  in  the  same  count,  viz. :  grand  larceny  in  the  first  de- 
i^ee  and  grand  larceny  in  the  second  degree. 

The  real  danger  is  found  in  the  form  of  the  indictment^ 
which  seems  not  to  be  explicit  in  charging  a  crime  in  the  first 
degree,  the  crime  in  fact  committed.  The  defendants  were  in- 
dicted and  are  charged  with  having  unlawfully  taken  and  ap- 
propriated to  their  own  use  the  sum  of  $2,000.  The  indict- 
ment also  charges,  in  the  same  count,  that  the  defendants  un- 
lawfully took  from  the  person  of  one,  Maurice  Birdshall,  a  fum 
of  monev  stated  in  the  indictment  to  have  been  $2,000.      The 
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language  used  in  the  first  clause  of  the  indictment  does  not 
baring  the  offense  within  the  first  subdivision  of  section  580  of 
the  Penal  Code>  since  it  is  not  stated  that  the  offense  was  com- 
mitted in  the  night  time.  If  properly  pleaded  the  offense 
should  be  brought  within  subdivision  3  of  section  530  as  grand 
larceny  in  the  first  d^ree,  in  taking  property  of  the  value  of 
more  than  $500,  in  any  manner  whatever.  Grand  larceny  in 
the  second  degree  is  defined  as  stealing  or  unlawfully  obtaining 
property  of  any  value,  by  taking  the  same  from  the  person  of 
another.  When  the  crime  alleged  is  grand  larceny  in  the  first 
degree,  the  manner  of  taking  must  be  consistent  with  that 
offense  as  it  is  defined  in  some  one  of  the  subdivisions  of 
section  530. 

Were  the  people  compelled  to  elect,  upon  the  trial,  under 
which  subdivision  of  section  530  they  would  stand,  no  evidence 
could  be  given  under  the  first  subdivision  of  section  530,  since 
evidence  could  not  be  given  of  taking  the  money  from  the  per- 
son in  the  night  time ;  and,  therefore,  a  trial  of  the  defendants 
might  be  disastrous  to  the  people.  People  v.  Miller,  64  App. 
Div.  450,  72  N.  T.  Supp.  253, 

Had  the  indictment  proceeded  to  charge  the  offense  of  grand 
larceny  in  the  first  degree,  by  repeating  the  third  subdivision, 
and  then  in  concise  language  explaining  the  manner  in  which 
that  offense  was  committed  in  the  first  degree,  the  indictment 
would,  undoubtedly,  have  been  sufficient;  since  it  would  have 
then  charged  but  one  offense,  stating  that  offense  clearly  by 
using  the  language  of  the  statute,  thus  giving  notice  to  the  de- 
fendants of  the  precise  manner  of  taking,  precluding  the  idea 
that  larceny  in  the  second  degree  was  in  any  manner  intended 
to  be  charged.  The  indictment  contains  but  one  count.  In 
an  offense  so  grave  as  the  one  charged,  prudence  requiree  at  least 
that  the  offense  should  be  charged  in  separate  counts,  stating 
explicitly  in  each  the  manner  of  the  taking.  Code  Crim.  Pro., 
sees.  278,  279 ;  People  v.  McCarthy,  110  K  T.  309.  I  think 
the  indictment  should  be  construed  most  strongly  against  the 
pleader.     Under  the  authorities  cited  by  the  learned  counsel  for 
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the  defendants^  it  must  be  held  that  the  indictment  does  diarge 
two  offenses  in  a  single  count:  Firsts  grand  larceny  in  the  first 
degree;  second,  grand  larceny  in  the  second  degree.  The  in- 
dictment does  not  state  facts  sufficient  to  constitute  the  one 
offense  sought  to  be  charged — grand  larceny  in  the  first  degree. 
Penal  Code,  sec.  630,  subds.  1  and  8;  Id.,  sec.  531,  subd.  2; 
People  V.  Butler,  62  App.  Div.  508;  People  v.  Dumar,  106 
N.  Y.  502;  People  v.  Adler,  140  id.  331;  People  v..  Flaherty, 
162  id.  532 ;  People  v.  Hartwell,  166  id.  361. 

The  defendants'  demurrer  must,  therefore,  be  allowed  and 
the  indictment  dismissed.  But  the  court,  being  of  the  opinion 
that  the  objections,  on  which  the  demurrer  is  allowed,  and  the 
motion  to  dismiss  is  made,  can  be  avoided  by  a  new  indictment, 
therefore  directs  that  the  case  be  resubmitted  to  another  grand 
jury ;  and  that  the  district  attorney  enter  an  order  and  direction 
to  that  effect,  under  Code  of  Criminal  Procedure,  section  327, 
in  accordance  with  the  rule  and  practice  of  this  court;  and  the 
sheriff  is  directed  to  hold  the  defendants  in  custody,  if  not  let 
to  bail,  for  the  next  grand  jury  convened  in  said  county. 

Ordered  accordingly. 


Supi^eme  Court— Appellate  Division— Third   Department. 

November,  1902. 

THE  PEOPLE  V.  FRANK  P.  ELLIOTT. 

(66  App.  Diy.  170.) 

1.  Trial — Perekptobt  Challanoe  to  EucvBirTH  Jttbob,  Ansa  Twelve 

HAVE  BEEN  ACCEPTED. 

After  the  twelve  jurors  had  been  accepted,  but  before  any  were 
flworn,  the  district  attorney  was  allowed  to  interpose  a  peremptory 
challenge  to  the  eleventh  juror,  although  defendant's  counsel  objected 
generally.    Held,  no  error.  Smith,  J.,  dissenting. 

2.  Same — Code  Civ.  Pro.,  sec.  830. 

Section  830,  Code  Civ.  Pro.,  is  sufficient  authority  for  the  admission 
of  testimony  of  a  deceased  witness  who  testified  at  a  former  trial,  aa 
this  section  is  not  confined  to  civil  actions. 
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Appeal  by  the  defendant,  Frank  P.  Elliott,  from  a  judgment 
of  the  County  Court  of  Chenango  county  in  favor  of  the  plain- 
tiflF,  rendered  on  the  8th  day  of  March,  1901,  convicting  him  of 
the  crime  of  rape  in  the  second  degree. 

This  is  the  second  trial  and  the  seoond  conviction  of  the 
defendant. 

John  P.  Wheeler,  for  the  appellant 

Wordsworth  B.  Matterson  and  Eugene  Clinton,  for  the 
respondent. 

Kellogo,  J. :  This  appeal  is  taken  from  a  conviction  of  the 
crime  of  rape  in  the  second  degree.  The  errors  charged  by  the 
appellant  are: 

First  The  allowance  by  the  court  of  a  peremptory  challenge 
of  a  juror  by  the  people  after  the  jurors  had  been  aooepted,  but 
before  they  were  sworn. 

Second.  A  failure  of  the  court  to  charge  the  jury  in  the  exact 
language  of  a  request 

Third.  The  admission  of  the  evidence  of  a  deceased  witness 
given  upon  the  first  trial. 

As  to  the  peremptory  challenge  which  was  allowed  to  the 
district  attorney,  the  record  does  not  disclose  whether  the  strict 
method  laid  down  by  the  Criminal  Code  had  been  pursued  in  the 
selection  of  jurors.  It  does  not  show  as  in  the  case  of  People  v. 
McQuade,  110  N.  Y.  284,  that  at  any  time  the  counsel  for  the 
defendant  had  insisted  that  the  Code  provision  should  be  strictly 
pursued,  viz. :  "  Challenges  to  an  individual  juror  must  be 
taken  first  by  the  people  and  then  by  the  defendant"  (Code 
Crim.  Pro.,  sec  385),  and  the  trial  court  in  tiiat  case  held: 
'*  That  either  side  had  a  right  to  interpose  a  peremptory  chal- 
lenge up  to  the  very  moment  the  jury  were  sworn,"  and,  acting 
pursuant  to  such  ruling,  repeatedly  permitted  the  district  at- 
torney to  challenge  jurors  peremptorily  after  defendant  had 
exercised  his  right  to  so  challenge,  and  such  rulings  of  the  trial 
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court  were  all  made  over  the  strenuous  objection  of  the  defend- 
ant The  Court  of  Appeals  held  that  this  was  a  clear  error, 
ignoring  the  plain  provisions  of  the  statute.  If  it  can  be  said 
that  the  error  committed  by  the  trial  court  in  the  McQuade  case 
was  committed  on  this  trial,  it  must  be  regarded  as  fatal  here 
as  there.  But  every  intendment  and  legal  presumption  which 
the  facts  appearing  in  the  record  and  the  absence  of  facts  will 
permit,  must  be  against  such  a  fatal  error.  It  appears  from 
the  record  before  us  that  one  "  Frederick  Scott  was  duly  sum- 
moned, examined  and  accepted  by  the  district  attorney  and  the 
defendant  as  the  eleventh  juror.''  Then  one  other  juror  was 
examined  and  accepted  as  the  twelfth  juror ;  and  before  any  of 
the  jurors  were  sworn,  and,  so  far  as  it  appears,  before  either 
side  had  exercised  the  right  of  any  peremptory  challenge,  the 
district  attorney  stated  to  the  court  that  since  Juror  Scott  had 
been  accepted  something  had  come  to  his  knowledge,  which,  at 
the  time  of  acceptance,  he  did  not  kndW,  and  asked  leave  to  in- 
terpose a  peremptory  challenge.  "To  this  the  defendant's 
counsel  objected,  which  objection  was  overruled  by  the  courts 
and  an  exception  duly  taken."  This  is  all  that  the  record 
presents  to  us.  Nowhere  is  it  stated  what  was  the  ground  of 
the  objection.  Whether  the  ground  was  that  it  was  in  violation 
of  the  statutory  provision  that  "  Challenges  to  an  individual 
juror  must  be  taken  first  by  the  people  and  then  by  the  defend- 
ant "  or  not  does  not  appear.  Nor  do  we  learn  from  the  record 
what  was  the  method  pursued  in  the  >matter  of  challenges  as  to 
any  other  proposed  juror;  or  whether  the  ground  was  that  the 
people  had  already  exhausted  its  peremptory  challenges,  or 
whether  at  any  time  the  right  to  challenge  peremptorily  had  been 
exercised  by  either  party.  It  may  be  that  such  right  had  been 
reserved  by  both  parties  to  be  exercised  in  the  discretion  of  the 
court  at  any  time  before  jurors  were  sworn,  as  it  lawfully  might 
have  been  without  violating  any  statutory  provision  if  that  had 
been  the  arrangement  between  the  parties  or  the  practice 
adopted  as  to  other  jurors  without  dissent  The  ground  of  the 
objection  was  not  disclosed.     It  appears  to  have  been  withheld 


Digitized  by  VjOOQIC 


PEOPLE    V.    ELLIOTT.  231 

from  the  attention  of  the  court.  It  does  appear  that  the  usual 
practice  of  swearing  in  each  juror  as  he  was  accepted  by  both 
parties  was  not  followed.  And  the  fact  that  the  oath  was  not 
administered  in  that  manner  implies  that  each  parly  had  re- 
served some  right  to  be  exercised  later  on  before  they  were 
sworn.  There  is  no  statute  limiting  the  right  to  challenge  at 
any  time  until  after  jurors  are  sworn.  If  either  party  desires 
to  stand  upon  the  order  in  which  challenges  shall  be  made  it 
should  be  so  indicated  to  the  court  We  cannot  presume  when 
each  juror  is  not  sworn  when  accepted  that  the  statutory  order 
in  which  challenges  were  in  any  given  case  exercised  was  in- 
sisted upon  by  defendant 

If  the  defendant  had  stated  the  grounds  of  his  objection  the 
district  attorney  might  in  this  case  have  applied  to  the  court  to 
exercise  its  discretion  and  have  had  the  juror  excused  as  the 
Code  provides  may  be  done  even  after  jurors  are  sworn.  It 
was  said  respecting  objections  by  Finch,  J.,  in  People  v. 
Hughes,  137  N.  Y.  37,  in  a  like  case,  "To  hold  otherwise 
would  be  to  stray  from  the  uniform  rule  that  an  objection  must 
be  suflScient  to  fairly  call  the  attention  of  the  court  to  the  precise 
point  to  be  decided,  must  be  specific." 

I  think,  therefore,  that  no  error  was  committed  by  the  learned 
trial  court  in  allowing  the  challenge.  • 

As  to  the  second  alleged  error  of  the  trial  court  in  its  charge 
on  the  subject  of  weight  to  be  given  to  good  character,  there 
does  not  seem  to  have  been  error  in  this  respect  When  this 
case  was  in  the  Court  of  Appeals  (People  v.  Elliott^  163  N.  Y. 
11),  that  court  held  that  "  defendant  was  entitled  to  have  the 
jury  distinctly  instructed  that  good  character  will  sometimes 
of  itself  create  a  doubt  when  without  it  none  would  exist"  I 
think  this  rule  was  practically  complied  with  in  charging  the 
three  requests  of  the  defendant  Taken  together,  I  do  not  see 
how  the  jury  could  have  failed  to  apprehend  the  court  as  mean- 
ing anything  short  of  the  proposition  laid  down  by  the  Court 
of  Appeals. 
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As  to  the  third  alleged  error,  that  of  the  admifision  of  the 
testimony  of  Dr.  Brooks,  it  appears  that  Dr.  Brooks,  a  witness 
upon  the  first  trial,  was  deceased  at  the  time  of  this  trial,  and 
his  former  testimony  was  given  to  the  jury.  I  think  in  such 
a  case  section  830  of  the  Code  of  Civil  Procedure  is  sufficient 
authority  for  the  admission  of  such  testimony.  This  section 
covers  all  "actions."  It  is  not  confined  to  "civil  actions." 
Sections  3333,  3335  and  3336  of  the  Code  of  Civil  Procedure 
define  what  is  meant  by  "  action  "  in  section  830  and  clearly 
include  criminal  actions. 

I  think  the  judgment  of  conviction  should  be  affirmed. 

All  concurred,  except  Smith^  J.,  dissenting  in  an  opinion; 
Pabkeb,  p.  J.,  concurred  in  result. 

Smith^  J.  (dissenting) :  After  the  eleventh  juror  was  ao- 
cepted  by  both  parties,  the  district  attorney  was  allowed  to  in- 
terpose a  peremptory  challenge  without  stating  any  cause  what- 
ever therefor.  If  the  defendant  has  a  legal  right  to  require 
the  people  to  interpose  their  challenges  before  he  challenges  or 
accepts,  as  seems  to  be  held  in  People  v.  McQuade,  110  N.  T. 
284, 1  cannot  see  why  that  right  has  not  been  here  violated.  I 
read  in  the  Code  of  Criminal  Procedure  no  authority,  after  the 
acceptance  of  a  juror  both  by  the  district  attorney  and  the 
defendant,  for  any  challenge  except  for  good  cause.  The  re- 
quest of  the  district  attorney  was  to  interpose  a  peremptory 
challenge.  This  request  was  granted  against  the  protest  and 
objection  of  the  defendant. 

Nor  should  the  defendant  be  deprived  of  his  exception  because 
his  objection  was  not  specific.  The  court  was  in  no  way  misled. 
The  request  was  for  liberty  to  interpose  a  peremptory  challenge. 
Howsoever  specific  the  defendant  might  have  been  in  this  ob- 
jection, the  district  attorney  could  not  have  altered  his  situation 
in  any  way  so  as  to  authorize  the  granting  of  that  request  In 
People  V.  Hughes,  187  N.  T.  80,  the  objection  itself  misled 
the  court  by  conceding  that  the  right  to  excuse  the  juror  at  the 
time  it  was  asked  was  one  in  the  discretion  of  the  court  As, 
however,  the  objection  interposed  has  in  no  way  misled  the 
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oourt^  and  as^  if  made  specific^  it  could  not  have  been  obviated 
by  any  facts  that  the  district  attorney  could  prove,  the  court 
erred  in  overruling  the  defendant's  objection* 
Judgment  of  conviction  affirmed. 


Supreme  Goart— Appellate  Division— Second  Department. 

Noyember,  1901. 

THE  PEOPLE  V.  PETER  COLLETTA. 

(65  App.  Div.  570.) 

1.  Tbial — Indecent  Assaxtlt — Statement  of  Accused  to  Poucekan. 

The  statement  of  defendant  in  replj  to  an  inquiry  by  the  police- 
man who  arrested  him  for  indecently  assaulting  a  child  five  years 
of  age,  that  he  "was  only  fooling  with  the  child;  I  wanted  to  see 
what  she  had,  that  was  all/'  was  admissible  upon  the  subsequent  trial 
for  the  offense,  where  there  was  no  proof  that  the  statement  was  the 
result  either  of  intimidation  or  restraint. 

2.  Same. 

The  rule  that  the  assent  of  a  child  of  tender  years  is  a  defense  to  a 
charge  of  indecent  assault,  has  no  application  to  a  case  where  it  is 
shown  that  the  child  "hollered"  more  than  once  "you  hurt  me;  stop 
that" 

Appeal,  by  the  defendant,  Peter  Colletta,  from  a  judgment 
of  the  Court  of  Special  Sessions  of  the  Peace,  Second  Division, 
of  the  city  of  New  York,  in  favor  of  the  plaintiff,  rendered  on 
the  22d  day  of  April,  1901,  convicting  him  of  assault. 

John  J.  Freschi,  for  the  appellant 

William  Van  Wyck  and  John  F.  Clark,  for  the  respondent 

Jeitks^  J. :  The  defendant  appeals  from  a  judgment  of  his 
conviction  by  the  Court  of  Special  Session,  of  the  Second  Divi- 
sion, of  an  assault  upon  a  girl  aged  five  years.     The  only  sub- 
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stantial  points  raised  on  the  appeal  are  (1)  that  testimony  of 
the  defendant's  oonfession  or  admission  was  improperly  ad- 
mitted; (2)  that  indecent  assault  upon  a  child  of  tender  years 
is  not  punishable  by  law  if  it  appear  that  the  child  assented. 

It  appears  that  a  policeman  testified  that  after  he  had 
arrested  the  defendant,  and  while  they  were  going  to  the  station 
house,  he  asked  the  defendant  "  What  in  the  world  has  got  into 
you  ?"  and  that  the  defendant  said,  "  Well,  I  was  only  fooling 
with  the  child ;  I  wanted  to  see  \^hat  she  had,  that  was  alL" 
There  is  not  the  slightest  proof  to  show  that  the  conversation 
was  the  result  either  of  intimidation  or  restraint  The  evidence 
was  clearly  admissible.  Code  Crim.  Proc.,  sec  395;  People 
V.  Druse,  103  K  T.  655 ;  Cox  v.  People,  80  id.  600 ;  People  v. 
Wentz,  37  id.  303 ;  People  v.  Chapleau,  121  id.  266 ;  People 
V.  Bennett^  37  id.  117,  133. 

It  has  been  held  that  the  assent  of  a  child  of  tender  years  is  a 
defense  to  a  charge  of  indecent  assault.  The  General  Term  of 
the  Fourth  Department  so  held  in  People  v.  Persons,  2  N.  T. 
Crim.  Eep.  114,  upon  the  authority  of  People  v.  Bransby,  32 
N.  T.  534,  and  of  People  ex  rel.  Engel  v.  Special  Sessions,  18 
Hun,  330.  See,  too,  Regina  v.  Meredith,  8  Carr.  &  P.  589 ; 
Eegina  v.  Banks,  Id.  574;  Regina  v.  Martin,  9  id.  213.  In 
Regina  v.  Cockbum,  3  Cox.  Crim.  Cas.  543,  Pattebson,  J., 
said :  "  A  child  under  ten  years  of  age  cannot  give  consent  to 
any  criminal  intercourse,  so  as  to  deprive  that  intercourse  of 
criminality,  but  she  can  give  such  consent  as  to  render  the 
attempt  no  assault  We  know  that  child  can  consent  to  that 
which,  without  such  consent,  would  constitute  an  assault.'' 
In  People  ex  rel.  Engel  v.  Special  Sessions,  supra,  the 
court,  per  Daniels,  J.,  recognized  the  rule,  but  said  that 
in  the  case  of  a  girl  under  twelve  years  evidence  of 
positive  resistance  was  not  required,  and  that  where  a  person 
takes  advantage  of  the  ignorance  and  inexperience  of  a  young 
girl  for  the  purpose  of  indecently  interfering  with  her  person, 
and  no  actual  assent  is  given  to  the  act,  an  offense  is  committed. 
And  in  Queen  v.  Lock,  L.  R.  (2  Crown  Cas.  Res.)  10,  the 
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prisoner  was  charged  with  indecent  assault  upon,  lads  of  eight 
years  of  aga  Kelly,  C.  B.,  said  that  though  there  was  sub- 
mission, there  was  not  consent,  and  Mabtii^,  B.,  and  the  other 
judges  concurred.  But  the  rule  thus  stated  has  no  application 
to  this  case,  for  the  uncontradicted  testimony  is  that  the  child 
"  hollered  "  more  than  once  "  you  hurt  me ;  stop  that" 

The  judgment  of  conviction  must  be  aflSrmed. 

GooDBicH,  P.  J.,  Babtlbtt,  Woodwaed  and  Hibschbeeo, 
JJ.,  concurred. 

Judgment  of  conviction  aflBrme^. 


Supreme  Court— Appellate    Divteion—Flrst    Department. 

December,  1901. 

PEOPLE  V.  JOHN  D.  HEELIHY. 

(66  App.  Div.  534.) 

1.  Police — Failure   of   CkPTAiir    to    Suppbess    House    of   Ill-fame — 

Gbeateb  New  Yobk  Chabteb,  section  315 — ^Penal  Ck)DE,  sscnoNS 
117,  164. 

A  captain  of  police  in  th«  city  of  New  York,  who  omits  to  discharge 
the  duty  imposed  on  him,  to  suppress  house  of  prostitution,  located 
in  his  precinct,  is  guilty  of  a  misdemeanor,  and  may  be  punished 
under  sections  117  and  154  of  the  Penal  Code,  in  spite  of  the  special 
provisions  of  the  charter  vesting  the  power  of  ptmifthing  officeors  in 
the  police  board. 

2.  Same — Indictment. 

An  indictment  of  a  police  captain  for  failing  to  suppress  and  pre- 
vient  the  maintenance  of  houses  of  ill-fame,  which  states  that  there 
were  certain  houses  of  ill -fame  in  which  unlawful  and  disorderly  con- 
duct and  practices  were  committed,  and  divers  prostitutes  and  dis- 
orderly pefTSons  resorted  to  and  resided  therein  and  solicited  men, 
etc.,  in  front  thereof,  is  a  proper  allegation  as  characterizing  the 
houses. 

3.  Same — "  Houses  of  Ill-fame." 

The  meaning  of  the  words  "  houses  of  ill-fame  "  is  well  understood, 
and  these  words  of  themsel^vies,  irrespective  of  any  other  description, 
are  sufficient  in  an  indictment  charging  an  officer  with  an  omission 
of  duty  in  respect  theretx). 


Digitized  by  VjOOQIC 


236  NSW   YOSE    OBIMINAI.   BBPOBTB^   VOL.    XVI. 

4.  Saks. 

The  allegation  in  an  indictment  that  a  police  officer  permitted  over 
100  housee  of  ill-fame  to  be  maintained  in  his  precinct  does  not  charge 
him  with  the  conmiiBsion  of  more  than  one  crime. 

Apfbax  by  the  plaintiff^  The  People  of  the  State  of  Now 
York^  from  an  order  of  the  Court  of  General  Sessions  of  the 
Peace  in  and  for  the  city  and  county  of  New  York,  entered  in 
the  office  of  the  derk  of  said  court  on  the  SOth  day  of  August^ 
1901,  allowing  a  demurrer  to  an  indictment  and  directing  that 
the  charge  be  resubmitted  to. the  grand  jury  of  the  county  of 
New  York. 

The  indictm^it  to  which  the  demurrer  was  allowed  was  as 
follows : 

"  The  grand  jury  of  the  county  of  New  York,  by  this  in- 
dictment, accuse  John-D.  Herlihy  of  the  crime  of  wilfully 
omitting  to  perform  a  duty  enjoined  by  law  upon  him  as  a 
public  officer,  committed  as  follows :  Heretofore,  to  wit,  on  the 
twenty-second  day  of  September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-nine,  and  at  all  the  times 
herein  mentioned,  at  the  borough  of  Manhattan,  of  the  city  of 
New  York,  in  the  county  of  New  York  aforesaid,  the  said  John 
D.  Herlihy  was  a  public  officer,  to  wit,  a  member  of  the  police 
force  of  the  said  city  of  New  York,  of  the  grade  and  designation 
.  of  captain  of  police,  assigned  and  detailed  to,  and  the  principal 
officer  of  police  and  in  command  of  that  portion  of  the  territory 
of  the  said  city  of  New  York  known  and  designated  for  the 
purpose  of  police  government,  and  duly  established  by  the  then 
board  of  poUoe  of  the  said  city,  as  the  Twelfth  precinct  of  the 
said  city,  the  said  precinct  being  entirely  within  the  borough 
of  Manhattan  and  county  of  New  York ;  and  at  all  the  times 
aforesaid  the  said  John  D.  Herlihy,  as  such  captain  of  police 
and  as  the  commanding  officer  of  ihe  said  precinct,  was  dbarged, 
among  other  things,  with  the  duty  of  using  and  exercising  and 
causing  to  be  used  and  exercised  all  proper,  reasonable  and 
effective  means,  and  all  means  within  his  power  as  such  captain 
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of  police,  for  especially  preserving  the  public  peace  and  pr^ 
venting  crime  in  tlie  said  precinct^  and  for  detecting  and  ar- 
resting offenders  therein,  and  for  carefully  observing  and  in- 
specting all  houses  of  ill-fame  and  prostitution  in  the  said  pre- 
cinct, and  repressing  and  restraining  all  unlawful  and  disor- 
derly conduct  and  practices  therein,  and  for  enforcing  and  pre- 
venting violations  of  the  laws  of  this  State,  in  force  in  said 
city,  in  the  said  precinct;  and  such  duty  as  aforesaid  was  at  all 
times  herein  mentioned  enjoined  by  law  upon  the  said  John 
D.  Herlihy  as  such  public  <^cer  and  captain  of  police  as  afore- 
said, and  had  under  his  command,  and  subject  to  his  orders, 
numerous  sergeants,  roundsmen  and  patrolmen  of  police,  and 
was  vested  with  full  and  adequate  power  and  authority  as  such 
public  officer  and  police  officer  for  the  proper  and  efficient  per- 
formance of  such  duty. 

"  And  on  the  said  twenty-second  day  of  September,  in  the 
year  aforesaid,  and  from  thence  continually  to  and  including 
the  eighteenth  day  of  November,  in  the  year  nineteen  hundred, 
there  were  continually,  openly  and  notoriously  kept  and  main- 
tained in  the  said  precinct,  to  wit,  at  and  in  the  buildings  there 
situate,  known  respectively  by  the  following  street  numbers, 
and  at  each  of  them,  to  wit:  (Here  follows  a  list  of  109  houses 
designated  by  street  and  number),  certain  houses  of  ill-fame 
and  prostitution,  and  at  all  the  times  aforesaid,  unlawful  and 
disorderly  conduct  and  practices  were  committed  in  each  of 
such  houses,  and  divers  common  prostitutes  and  disorderly 
persons  resorted  to  and  resided  therein,  and  solicited  men  for 
the  purpose  of  sexual  intercourse  therefrom  and  in  front  thereof, 
all  of  which  he,  the  said  John  D.  Herlihy,  at  all  the  times  afore- 
said, well  knew. 

"  Nevertheless,  the  said  John  D.  Herlihy,  being  such  public 
officer  «nd  captain  of  police,  as  aforesaid,  well  knowing  the 
premises  aforesaid,  and  each  of  them,  wholly  disregarding  the 
duty  so  by  law  enjoined  upon  him,  as  aforesaid,  on  the  said 
twenty-second  day  of  September,  in  the  year  aforesaid,  and 
from  thence  continually  to  the  eighteenth  day  of  November,  in 
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the  year  nineteen  hundred^  at  the  borough  of  Manhattan,  city 
and  comity  aforesaid,  did  then  and  there,  continuously,  unlaw- 
fully and  wilfully,  wholly  n^lect  and  omit  to  perform  sudi 
duty,  as  aforesaid,  and  then  and  there  continuously  did  wil- 
fully and  unlawfully  whoDy  neglect  and  omit  to  use  and  exer^ 
cise,  or  cause  to  be  used  and  exercised,  all  proper,  reasonable 
and  efiective  means,  and  all  means  within  his  power,  as  sudi 
captain  of  police,  for  the  prevention  of  the  keeping  and  main- 
tenance of  the  said  houses  of  ill-fame  and  prostitution,  and  of 
each  of  them,  and  of  the  solicitation  for  the  purpose  of  sexual 
intercourse  therefrom  and  in  front  thereof,  and  for  the  detection 
and  arrest  of  the  person  or  persons  keeping  and  maintaining 
the  same;  and  then  and  at  all  the  times  aforesaid  did  there 
continuously,  wilfully  and  unlawfully  wholly  neglect  and  omit 
to  carefully  observe  and  inspect  the  said  houses  of  ill-fame  and 
prostitution,  or  to  cause  the  same  to  be  carefully  observed  and 
inspected ;  and  then  and  at  all  the  times  aforesaid  continuously 
did  wilfully  and  unlawfully  wholly  neglect  and  omit  to  repress 
and  restrain  or  cause  to  be  repressed  and  restrained,  such  un- 
lawful and  disorderly  conduct  and  practices  therein  and  in 
front  thereof;  and  then  and  at  all  the  times  aforesaid  and  there 
did  continuously,  unlawfully  and  wilfully  wholly  neglect  and 
omit  to  enforce  and  prevent  violations  of  the  laws  of  this  State, 
in  respect  to  the  keeping  and  maintenance  of  such  houses  of  ill- 
fame  and  prostitution ;  but  on  the  contrary  then  and  thereafter 
continually  to  the  eighteenth  day  of  November,  in  the  year  one 
thousand  nine  hundred,  at  the  borough  of  Manhattan,  city  and 
county  aforesaid,  did  xmlawfully  and  wilfully  suffer  and  permit 
the  said  houses  of  ill-fame  and  prostitution  openly  and 
notoriously  to  be  kept  and  maintained  at  and  in  the  buildings 
aforesaid,  and  the  said  unlawful  and  disorderly  conduct  and 
practices  to  be  openly  and  notoriously  committed  therein  and 
in  front  thereof,  without  any  interference  on  the  part  of  him, 
the  said  John  D,  Herlihy,  such  public  oflScer  and  captain  of 
police  as  aforesaid,  and  without  any  proper,  reasonable  or 
effective  endeavor  on  his  part  towards  the  suppression  thereof 
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or  the  detection  and  arrest  of  the  person  or  persons  keeping  and 
maintaining  the  same,  and  without  any  proper,  reasonable  or 
effective  endeavor  on  his  part  for  the  enforcement  and  preventr 
ing  the  violations  of  the  laws  of  this  State  in  respect  to  the 
keeping  and  maintenance  thereof;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  the  People  of  the  State  of  New  York  and  their  dignity." 

Howard  S.  Gans,  for  the  appellant 

Abram  I.  Elkus,  for  the  respondent 

McLaughlin,  J. :  This  appeal  is  from  a  judgment  allowing 
a  demurrer  to  an  indictment  The  defendant,  during  the  time 
stated  in  the  indictment,  was  a  i)olice  captain  in  the  city  of 
New  York  in  command  of  the  Twelfth  precinct  in  that  city. 
The  indictment  charged  him  with  the  crime  of  wilfully  omitting 
to  perform  a  duty  enjoined  upon  him  by  law  as  a  public  officer, 
in  that,  as  sudi  public  officer,  he  knowingly  permitted  a  large 
number  of  houses  of  prostitution  to  be  maintained  within  that 
precinct  from  the  22d  day  of  September,  1899,  continually, 
until  the  18th  day  of  September,  1900,  and  knowingly  and 
wilfully  omitted  and  neglected  to  Suppress  said  houses,  or  any 
of  them,  or  to  use  the  means  wiliiin  his  power  as  such  officer 
for  that  purpose. 

The  demurrer  was  sustained  by  the  learned  recorder,  as  ap- 
pears from  the  opinion  delivered  by  him,  upon  the  ground  that 
the  indictment  did  not  contain  a  plain  and  concise  statement 
of  the  acts  constituting  the  crime,  and  his  ruling  is  sought  to  be 
sustained  on  the  appeal  substantially  upon  the  same  ground, 
and  also  upon  the  further  ground  that  the  indictment  is  bad  for 
duplicity  in  that  more  than  one  crime  is  charged  therein. 

A  person  who  keeps  a  house  of  ill-fame  or  prostitution  is 
guilty  pi  a  misdemeanor.  (Penal  Code,  sec  322.)  Such 
house  is  a  common  nuisance,  and  as  such  it  was  the  duty  of 
the  defendant,  as  a  captain  of  the  police  in  charge  of  the  pre- 
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cinct  stated  in  the  indictment,  to  suppress  and  prevent  the 
maintenanoe  of  the  same.  It  was  his  duty,  as  sudi  police  offi- 
cer, to  prevent  all  violations  of  law  in  his  prednct  and  restrain 
the  violators^  so  far  as  possible,  and  if  unable  to  prevent  sudi 
violations,  then  to  arrest  the  offenders  and  bring  them  to 
punishment  Weiss  v.  Herlihy,  23  App.  Div.  608.  This  was 
the  general  duty  resting  upon  him  as  a  peace  <^cer.  But  in 
addition  to  this,  he  had  a  special  duty  with  reference  to  houses 
of  prostitution  enjoined  upon  him  by  statute.  Section  315  of 
the  Greater  New  York  charter  (Laws  of  1897,  chap.  378), 
provides,  in  so  far  as  the  same  is  applicable  to  the  question  here 
under  consideration,  as  follows:  "  It  is  hereby  made  the  duty 
of  the  police  department  and  force  at  all  times  of  day  and 
night,  and  the  members  of  such  force  are  hereby  thereunto  em- 
powered, to  especially  preserve  the  public  peace,  prevent  crime, 
detect  and  arrest  offenders,  .  .  .  carfuUy  observe  and  in- 
spect all  .  .  .  houses  of  ill-fame  or  prostitution  and  houses 
where  common  prostitutes  resort  or  reside,  .  .  .  and  to 
repress  and  restrain  all  unlawful  and  disorderly  conduct  or 
practices  therein ;  enforce  and  prevent  the  violation  of  all  laws 
and  ordinances  in  force  in  said  city,  and  for  these  purposes  to 
arrest  all  persons  guilty  of  violating  any  law  or  ordinance  for 
the  suppression  or  punishment  of  crimes  or  ofienses."  And 
if  he  wilfully  omitted  to  perform  his  duty  as  a  peace  officer  or 
the  duty  specifically  enjoined  upon  him  by  statute,  then  he  was 
guilty  of  a  misdemeanor.  (Penal  Code,  sees.  117,  154.) 
Every  public  officer  upon  whom  a  duty  is  imposed  is  boimd  to 
perform  that  duty  and  for  a  wilful  omission  so  to  do  an  indict- 
ment will  lie.  Thus,  it  has  been  held  that  commissioners  of 
excise  are  guilty  of  a  misdemeanor  for  wilfully  omitting  to 
pass  upon  a  complaint  for  the  revocation  of  a  license.  People 
V.  Meakim,  133  N.  Y.  214.  Also  for  a  wilful  omission  of 
duty  in  granting  or  refusing  a  license.  People  v.  Norton,  7 
Barb.  477.  For  the  wilful  omission  of  a  mayor  of  a  city  to 
notify  a  county  attorney  of  the  existence  of  a  certain  liquor 
saloon.      State  v.  Gluck,  49  Kans.  533.      For  the  neglect  or 
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failure  of  a  marshal  to  arrest  the  perpetrator  of  a  crime  oom- 
mitted  in  his  presence.  Shaw  v.  City  Council  of  Macon,  21 
Ga.  280.  For  the  failure  of  a  game  warden  to  arrest  a  person 
whom  he  saw  violating  the  Game  Law.  State  v.  Darling,  89 
Ma  400.  Also  for  the  failure  of  a  policeman  to  exercise  the 
power  which  he  had  to  suppress  a  mob.  Hopewell  v.  State,  22 
Ind.  App.  489.  Numerous  other  instances  might  be  given 
where  public  officials  have  been  indicted  for  the  wilful  omission 
to  perform  duties  imposed  upon  them  by  virtue  of  their  offices. 
Nor  do  we  understand  that  it  is  seriously  questioned,  as  a  gen- 
eral proposition,  that  a  public  officer  who  willfully  omits  to  dis- 
charge a  duty  imposed  upon  him  by  virtue  of  his  office  is  guilty 
of  a  misdemeanor — ^but  it  is  urged  that  the  defendant  here  can- 
not be  punished  for  such  omission  because  sections  117  and  154 
of  the  Penal  Code  apply  only  to  the  omission  to  discharge  a 
duty  connected  with  the  office  "  where  no  special  provision  stall 
have  been  made  for  the  punishment  of  such  delinquency,"  and 
that  there  is  a  special  provision  provided  by  statute  for  the 
punishment  of  members  of  the  police  force  of  the  city  of  New 
York  who  omit  or  n^lect  to  properly  discharge  their  duties. 
In  this  connection  our  attention  is  called  to  certain  sections 
(270-272,  300)  of  the  Greater  New  York  Charter,  which,  in 
effect,  provide  that  the  government  and  discipline  of  the  police 
department  of  the  city  of  New  York  shall  be  lodged  in  the 
police  board,  in  which  there  has  been  vested  the  power  of  im- 
posing fines  and  dismissing  from  the  force  as  a  punishment  or 
penalty  for  the  omission  of  duty,  and  that  this  provision  is  a 
special  one  for  the  punishment  of  officers  of  the  police  force  of 
that  city  who  omit  to  perform  the  duties  imposed  upon  them 
within  the  meaning  of  sections  117  and  164  of  the  Penal  Code. 
But  there  is  no  force  in  this  claim.  The  same  contention  was 
made  in  People  v.  Meakim,  133  N.  Y.  214,  and  it  was  there 
held  that  the  special  provision  referred  to  in  these  sections 
is  some  special  provision  of  the  criminal  law  imposing  a  crim- 
inal liability  for  the  neglect  of  duty,  and  that  neither  liability 
Vol.  XVI— 16 
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to  a  fine  nor  liability  to  removal  from  office  answers  the  re- 
quirements of  the  excepting  clause. 

This  brings  us  to  the  consideration  of  the  main  questions  pre- 
sented, viz. :  (1)  Whether  the  indictment  contains  a  plain  and 
concise  statement  of  the  acts  constituting  the  crime,  and  (2) 
whether  more  than  one  crime  is  charged  in  the  indictment 

(1)  The  crime  charged  in  this  indictment  is  the  willful 
omission  to  perform  a  duty  enjoined  by  law  upon  the  defendant 
as  a  police  officer,  and  the  fact  specified,  as  showing  tiiat  the 
defendant  is  guilty  of  the  crime  charged,  is  that  he  did  not 
suppress  and  prevent  the  maintenance  of  houses  of  ill-fame  in 
his  precinct  at  the  time  stated.  The  allegation  is,  that  there 
were  certain  houses  of  ill-fame  in  which  unlawful  and  disorderly 
conduct  and  practices  were  committed,  and  divers  common  proe- 
titutes  and  disorderly  persons  resorted  to  and  resided  therein 
and  solicited  men,  etc.,  in  front  thereof.  This  is  a  proper  all^a- 
tion  as  characterizing  the  houses.  While  I  am  of  the  opinion 
that  the  words  ^*houses  of  ill-fame  "  would  have  been  sufficient 
without  any  further  description,  it  certainly  does  not  take  from 
the  sufficiency  of  the  statement  of  the  acts  constituting  the 
crime  to  add  thereto  a  statement  of  acts  which  constitute  the 
houses  of  the  character  described.  The  charge  is  that  the  de 
f  endant  did  not  suppress  and  prevent  the  maintenance  of  houses 
of  this  character,  and  the  further  statements  contained  in  the 
indictment  are  simply  added  to  show  their  character,  nothing 
more  and  nothing  less.  "  Certain  houses  of  ill-fame  "  are  the 
words,  in  which  unlawful  and  disorderly  practices  were  com- 
mitted; to  which  common  prostitutes  resorted;  in  which  they 
resided  and  in  front  of  which  they  solicited,  etc.  It  is  the  omis- 
sion of  duty  on  the  part  of  the  defendant  to  suppress  and  pre- 
vent the  maintenance  of  houses  of  this  character  of  which  the 
people  complain.  Hence  the  words  in  the  indictment  that  lie 
defendant  omitted  and  neglected  "  to  use  and  exercise  .  .  . 
all  means  within  his  power  ...  for  the  prevention  of  the 
keeping  and  maintenance  of  the  said  houses  of  ill-fame  .  .  . 
and  for  the  detection  and  arrest  of  the  person  or  persons  keep- 
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ing  and  maintaining  the  same,"  etc.  The  meaning  of  the 
words  "  houses  of  ill-fame  "  is  well  understood,  and  these  worda 
of  themselves,  irrespective  of  any  other  description,  are  suffi- 
cient in  an  indictment  charging  an  officer  with  an  omission  of 
duty  in  respect  thereto.  Where  a  statute  defines  a  crime,  it  is 
sufficient  to  charge  its  commission  in  the  language  of  the  stat- 
ute. People  V.  Weldon,  111  K  Y.  569 ;  People  v.  Hulett,  39 
N.  Y.  St  Eepr.  646.  The  additional  facts  charged  in  this  in- 
dictment are  a  mere  amplification  of  the  phrase  "  houses  of  ill- 
fame;"  they  are  the  statement  of  acts  whidi  tend  to  and  make 
houses  of  this  description.  Nor  is  the  indictment  defective  be- 
cause it  fails  to  state  separately  the  facts  as  to  each  of  the  al- 
lied houses.  State  v.  Foy,  98  N.  C.  744.  Neither  is  it  neces- 
sary to  state  the  names  of  the  keepers  of  the  houses  or  the  names 
of  the  persons  guilty  of  the  alleged  disorderly  conduct  and  prac- 
tices, etc. 

(2)  This  brings  us  to  the  remaining  question,  and  that  is, 
whether  the  indictment  charges  the  defendant  with  the  commis- 
sion of  more  than  one  crime.  We  are  of  the  opinion  that  it 
does  not  It  is  true  that  if  the  defendant  willfully  and  know- 
ingly permitted  one  house  of  ill-fame  to  be  maintained  within 
his  precinct  he  was  guilty  of  the  crime  diarged  in  this  indict- 
ment, but  the  allegation  that  he  permitted  over  100  of  such 
houses  to  be  maintained  does  not  render  him  the  less  guilty, 
nor  does  it  charge  him  with  an  additional  offense.  The  crime 
is  the  sama  The  gravamen  of  the  offense  alleged  is  neglect  of 
duty  in  failing  to  suppress  or  close  such  houses,  and  in  this 
respect  the  charge  is  analogous  to  one  of  conspiracy,  whidi  con- 
sists in  the  unlawful  and  corrupt  agreement  of  the  parties  to 
it  to  do  an  unlawful  act,  which  agreement  is  entirely  distinct 
from  the  unlawful  act  which  the  parties  had  in  mind  when  they 
entered  into  the  agreement  or  conspiracy.  For  this  reason  it 
has  been  held  that  parties  who  enter  into  a  conspiracy  are, 
by  that  act,  guilty  of  but  one  offense  whether  their  agreement 
is  to  commit  one  or  many  crimes.  State  v.  Kennedy,  63  Iowa, 
200.     Here  the  offense  of  which  the  defendant  is  charged,  as 
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already  indicated,  consists  in  his  willful  omission  and  neglect 
of  duty  to  suppress  and  prevent  the  maintenance  of  houses  of 
ill-fame  within  his  precinct  at  the  time  specified.  This  is  the 
charge,  and  if  he  is  guilty  of  it  then  he  is  guilty  of  but 
one  oflfense,  and  it  matters  not  whether  there  be  one  house  or 
upwards  of  100  as  alleged.  People  v.  Buddensieck,  103  N.  T. 
487.  A  neglect  of  duty  may  be  predicated  upon  one  act  or 
omission,  or  upon  many  acts,  that  is,  as  a  continuing  omission 
of  duty.  Thus  it  was  held  in  Bork  v.  People,  91  N.  Y.  5,  that 
"  where  an  ojBFense  may  be  committed  by  doing  any  one  of  sev- 
eral things  the  indictment  may,  in  a  single  count,  group  them 
together  and  charge  the  defendant  to  have  committed  them  all, 
and  a  conviction  may  be  had  on  proof  of  the  commission  of  any 
one  of  the  things  without  proof  of  the  commission  of  the  others." 
And  to  the  same  effect  is  Woodford  v.  People,  62  N.  Y.  117.  In 
that  case  an  indictment  charged  the  defendant  with  setting  fire 
to  thirty-five  dwelling  houses  owned  by  different  persons,  and  an 
objection  being  made  that  the  indictment  charged  more  than 
one  crime,  the  court  disposed  of  the  objection,  saying  it — refer- 
ring to  the  indictment — charges  the  burning  of  a  number  of 
houses  by  a  single  act,  "  and  a  conviction  or  acquittal  upon  such 
an  indictment  would  be  a  bar  to  an  indictment  for  burning  any 
other  house  burned  by  the  same  act  .  .  .  There  was  but 
one  crime  committed  in  respect  to  all  the  dwelling  houses." 
So,  here,  a  conviction  or  acquittal  of  the  defendant  upon  the 
indictment  under  consideration  would  be  a  bar  to  an  indict- 
ment for  an  omission  or  failure  on  his  part  to  discharge  a  duty 
resting  upon  him  as  a  public  oflScial  for  a  failure  to  suppress 
or  prevent  the  maintenance  of  any  of  the  houses  specified. 

It  follows,  therefore,  that  the  learned  recorder  erred  in  al- 
lowing the  demurrer  to  the  indictment,  and  for  that  reason  the 
judgment  appealed  from  must  be  reversed. 

O'Brien,  Ingraham  and  Hatch,  J  J.,  concurred;  Yan 
Brunt,  P.  J.,  concurred  in  result 

Judgment  reversed. 
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Court  of  General  Sessions— City  and  County  of  New  Tork. 

December,  1901. 

THE  PEOPLE  V.  KOLAND  B.  MOLIKEUX. 

(36  Misc.  435.) 

1.  AFFEAii — ^Effect  of  Reversal  of  Conyiction  upon  Indictment. 

Where  the  Court  of  Appeals  in  reversing  a  conviction  of  murder  in 
first  degree  orders  a  new  trial,  the  indictment  is  left  to  stand  a^  to 
the  crime  as  though  there  had  been  no  trial.  If  it  was  the  intention 
of  the  Court  of  Appeals  to  prev^ent  the  prosecution  from  proceeding 
it  would  have  so  declared  and  directed  judgment  for  defendant  and  for 
his  discharge. 

2.  Indictment — ^Motion  to  Dismiss. 

There  is  no  authority  for  a  motion  for  a  dismissal  of  an  indictment 
upon  affidavits  ailing  what  did  occur  or  what  might  have  occurred 
in  the  grand  jury  room. 

3.  Grand  Jury — Application  for  Inspection  of  Minxttes. 

Where  an  application  for  the  inspection  of  the  minutes  of  the  grand 
jury  has  been  denied  by  a  judge  and  no  leave  obtained  to  renew,  a 
new  motion  stating  no  new  facts  will  not  be  entertained. 

Motion  by  defendant  for  an  order  quashing,  dismissing,  set- 
ting aside  and  discharging  the  indictment,  and  for  an  order  to 
inBpect  the  stenographer's  minutes  of  testimony  taken  before 
the  grand  jury,  upon  which  the  indictment  was  found,  and  for 
an  order  that  the  district  attorney  deliver  to  counsel  for  de- 
fendant a  copy  of  said  stenographer's  minutes. 

Weeks,  Battle  &  Marshall  (Frank  S.  Black,  of  counsel),  for 
motion. 

Eugene  A.  Philbin,  James  W.  Osborne  (David  B.  Hill,  of 
counsel),  opposed. 

Newbebgeb,  J. :  On  March  2,  1899,  an  indictment  charging 
the  defendant  with  having  caused  the  death  of  Katharine  J. 
Adams  by  poison,  was  found  by  the  grand  jury,  and  filed  in  this 
court    On  the  2d  of  March,  1899,  Mr.  Justice  Blanchard,  then 
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a  judge  of  this  courts  granted  a  motioii  to  inspect  ihe  minutes  ^of 
the  grand  juiy,  upon  which  the  indictment  was  found.  The  case 
was  then  transferred  to  the  Supreme  Courts  on  motion  of  the 
district  attorney.  A  motion  was  then  made  before  Mr.  Justice 
Williams  to  quash^  dismiss  and  set  aside  the  indictment^  whidi 
motion  was  granted  with  leave  to  resubmit  the  case  to  the  grand 
jury. 

The  case  was  resubmitted  to  the  grand  jury  for  the  May  term, 
1899,  and  the  said  charge  was  dismissed.  An  order  was  sub- 
sequently made  by  Mr.  Justice  Fursman,  resubmitting  the  case 
to  the  grand  jury,  and  on  the  20th  of  July,  1899,  an  indictment 
was  found.  During  the  same  month,  a  motion  was  made  be- 
fore Judge  Blanchard  for  an  inspection  of  the  minutes  of  the 
testimony  given  before  the  grand  jury,  which  motion  was 
denied. 

In  November,  1899,  the  case  whs  called  for  trial,  and  the 
trial  proceeded  until  the  14th  day  of  February,  1900,  upon 
which  day  judgment  of  death  was  pronounced  against  the  de- 
fendant. An  appeal  to  the  Court  of  Appeals  was  taken,  with 
the  result  that  the  judgment  of  conviction  was  reversed.  The 
usual  order  on  remittitur  was  entered  and  the  defendant  brought 
from  the  State  prison  to  the  city  prison  of  the  city  of  New 
York,  where  he  is  now  in  custody,  awaiting  the  action  of  this 
court. 

A  motion  is  now  made  by  the  defendant  for  an  order  quash- 
ing, dismissing,  setting  aside  and  discharging  the  indictment, 
and  for  an  order  to  inspect  the  stenographer's  minutes  of  the 
testimony  taken  before  the  grand  jury  of  the  county  of  New 
York  on  July  18,  1899,  upon  which  the  indictment  was  found, 
and  for  an  order  that  the  district  attorney  deliver  to  the  coun- 
sel for  the  defendant,  a  copy  of  the  said  stenographer's  minutes. 
This  motion  is  made  upon  the  aflSdavits  of  Bartow  S.  Weeks 
and  one  David  N.  Carvalho,  and  upon  all  the  papers,  pleadings 
and  proceedings  herein. 

The  Court  of  Appeals  in  reversing  the  judgment,  ordered  a 
new  trial. 
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Section  543,  Code  of  Criminal  Procedure  provides:  **  That 
upon  hearing  the  appeal  the  appellate  court  may,  in  cases  where 
an  erroneous  judgment  has  been  entered  upon  a  lawful  verdict  or 
finding  of  fact,  earrect  the  judgment  to  conform  to  the  judg^ 
ment  or  finding;  in  all  other  cases  they  must  either  reverse  or 
affirm  the  judgment  appealed  from,  and  in  cases  of  reversal, 
may,  if  necessary,  or  proper,  order  a  new  trial" 

The  Court  of  Appeals  having  the  power  under  this  section  to 
direct  a  final  judgment  and  order  the  discharge  of  the  defendant 
or  grant  a  new  trial,  did,  by  its  order  of  reversal,  direct  that  a 
new  trial  should  take  place. 

A  new  trial  is  a  re-examination  of  the  issue,  in  the  same  court, 
before  another  jury.  Code  Crim.  Pro.,  sec.  462 ;  Whart  Crim. 
PL  &Pr.  (9thed.),  84. 

When  a  new  trial  is  ordered,  it  shall  proceed  in  all  respects 
as  if  no  trial  had  been  had. 

As  was  said  by  Judge  Gray,  in  the  case  of  People  v.  Palmer, 
109  ?^.  Y.  419 :  "  It  would  be  a  grievous  miscarriage  of  jus- 
tice, and  the  intent  of  the  law  would  be  thwarted  if  it  should 
he  held  that  a  reversal,  upon  a  prisoner's  appeal  for  errors  of 
law  upon  his  trial,  had  the  effect  of  putting  it  out  of  the  power 
of  the  People  to  further  try  him  under  the  indictment,  when 
his  guilt  might  be  competently  established.  .  .  .  The  ef- 
fect of  the  defendant's  appeal  is  merely  to  continue  the  trial 
under  the  indictment  in  the  appellate  court;  and  if  reversal  of 
the  judgment  of  conviction  follows,  that  judgment,  as  well  as 
the  record  of  the  former  trial,  have  been  annulled  and  expunged 
by  the  judgment  of  the  appellate  court,  and  they  are,  as  though 
they  never  had  been ;  while  the  indictment  is  left  to  stand  as  to 
the  crime  J  of  which  the  prisoner  had  been  charged  and  con- 
victed, as  though  there  had  been  no  trial." 

It  is  claimed,  however,  on  the  part  of  the  defendant,  tliat  the 
opinions  of  the  several  judges  of  the  Court  of  Appeals  upon  the 
question  of  the  admission  of  certain  testimony  on  the  trial,  pre- 
vents the  prosecution  from  proceeding.  If  that  was  the  inten- 
tion of  the  court  under  the  power  it  possesed,  it  would  have  so 
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declared,  and  directed  judgment  for  the  defendant  and  for  his 
dischai^e.  The  opinions  of  the  several  judges  were  undoubtedly 
intended  as  a  guide  for  the  trial  judge  upon  the  second  trial 
and  to  prevent  the  admission  of  irrelevant  or  improper  testimony 
upon  such  trial. 

The  aflSdavits  of  Messrs.  Weeks  and  Carvalho,  upon  which  the 
motion  is  based,  are  a  mere  recital  of  the  proceedings  had  herein, 
and  an  attempt  is  also  made  by  such  affidavits  to  recite  the  pro- 
ceedings had  before  the  grand  jury.  I  know  of  no  practice  that 
permits  a  motion  to  be  made  for  a  dismissal  of  an  indictment 
upon  affidavits  alleging  what  did  occur  or  what  might  have  oc- 
curred in  the  grand  jury  room. 

"  The  belief  of  the  defendant,  based  upon  alleged  information 

.  .  .  can  never  be  sufficient  to  warrant  a  finding  that  there 
were  improprieties  or  irregularities  before  the  grand  jury,  or  a 
lack  of  evidence  to  support  their  finding."  See  People  v.  Seb- 
ring,  14  Misc.  Eep.  81. 

As  to  the  application  for  an  inspection  of  the  minutes,  that 
branch  of  the  motion  has  been  disposed  of  adversely  by  Judge 
Blanchard  on  the  application  made  before  him  by  the  defendant 
No  leave  having  been  obtained  to  renew  the  motion,  and  no  new 
facts  having  been  stated,  it  cannot  be  entertained  at'  this  time. 

It^  therefore,  follows  tiat  the  motion  herein  must  be  denied. 

Motion  denied. 


Supreme  Court  —  Appellate  DiTisioii,  Third  Department. 

December,  1001. 

PEOPLE  V.  ELISHA  COX. 

(67  App.  Div.  344.) 

1.  Indiotment   fob  Manslauohteb — Conviction   Thebbttndeb   fob   As- 
sault— CJoDB  Cbim.  Pro.,  section  444. 

Laws  1900,  chapter  625,  amending  section  444  of  the  Code  of  Crim- 
inal Procedure,  so  as  to  provide  that  upon  a  trial  for  murder  or  man- 
slaughter there  might  be  a  conviction  of  assault  does  not  apply  to  a 
defendant  who  was  indicted  before  but  tried  after  the  paasage  of  such 
amendment. 
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2.  Same. 

Where,  on  the  trial  of  an  indictment  for  manslaughter,  held  prior 
to  taking  effect  of  the  amendntent  of  1900  to  section  445  of  the  Code 
of  Criminal  Procedure,  the  judge  charges  the  jury  that  they  might 
fii)d  defendant  guilty  of  assault,  and  they  did  so  find,  a  motion  for  the 
discharge  of  defendant,  on  the  ground  that  the  verdict  wae  equivalent 
to  an  acquittal,  was  proper  and  it  was  not  necessary  to  make  a 
motion  for  a  new  trial  in  order  to  raise  the  question. 

Appeal  by  the  defendant,  Elisha  Cox,  from  a  judgment  of 
the  County  Court  of  Tioga  county,  entered  on  the  Slst  day  of 
July,  1901,  convicting  him  of  the  crime  of  assault  in  the  third 
degree. 

Lynch  &  Davis,  for  the  appellant 

Oscar  B.  Glezen,  District  Attorney,  for  the  respondent. 

Parkek,  p.  J. :  On  the  22d  day  of  March,  1900,  the  grand 
jury  of  Tioga  county,  presented  to  the  Supreme  Court  an  in- 
dictment against  the  defendant,  Elisha  Cox,  charging  him  with 
the  crime  of  manslaughter  in  the  second  degree,  in  that  he, 
in  said  county,  on  the  19th  day  of  January,  1900,  "  upon  the 
person  of  him,  the  said  Thomas  F.  O'Heam,  with  force  and 
arms,  and  in  the  heat  of  passion,  and  with  great  weight  and 
strength,  upon  the  person  of  him,  the  said  Thomas  F.  O'Heam, 
unjustifiably  and  unexcusably  did  kneel,  and  place  his  knees 
upon  the  breast  of  him,  the  said  Thomas  F.  O'Heam,  whereby 
and  by  means  whereof  the  ribs  of  him,  the  said  Thomas  F. 
O'Heam,  were  broken  and  crushed,  by  means  of  which  injury 
he,  the  said  Thomas  F.  O'Heam,  became  sick  and  ill,  and  upon 
the  28th  day  of  January,  1900,  did  die,"  etc,  etc. 

Such  indictment  was  thereupon  sent  to  the  Tioga  County 
Court  for  trial;  and  on  June  11,  1901,  the  said  defendant  was 
arraigned  thereupon  and  pleaded  not  guilty  thereto.  He  was 
then  put  upon  his  trial,  and  when  the  evidence  was  all  in,  the 
jury  were  instructed  by  the  court  to  the  effect  that  if  they  found 
that  the  defendant  did  not  cause  O'Heam's  death,  they  could 


Digitized  by  VjOOQIC 


260       NEW  YORK  OBIMINAI-  EEPOBTS,  VOL.  XVI. 

not  find  him  guilty  of  manslaughter,  but  might  find  him  guilty 
of  such  a  degree  of  assault  as  they  believed  the  evidence  before 
them  warranted.  The  jury  found  the  defendant  guilty  of  aa^ 
sault  in  the  third  degree.  The  defendant  thereupon  made  two 
motions — one  for  an  arrest  of  judgment,  and  the  other  that  the 
defendant  be  discharged.  The  court  denied  both  motions  and 
ordered  judgment  entered  upon  the  verdict^  and  thereupon 
passed  sentence  upon  the  prisoner.  Exceptions  were  duly  taken 
by  the  defendant,  and  he  thereupon  duly  appealed  from  such 
judgment  to  this  court  A  bill  of  exceptions  was  settled  by 
the  county  judge,  and  is  annexed  to  and  forms  a  part  of  the 
judgment  roll. 

The  defendant  claims  that,  upon  an  indictment  for  man- 
slaughter in  the  second  degree,  the  defendant  could  not  be  law- 
fully put  to  trial  or  convicted  for  assault  in  any  d^ree.  See 
People  V.  McDonald,  159  N.  Y.  309.  And  the  district  attorney 
concedes  that,  at  the  time  sudi  decision  was  made,  such  was 
the  law.  But,  by  an  amendment  to  section  444  of  the  Code  of 
Criminal  ^Procedure,  which  took  effect  April  23,  1900  (Laws 
1900,  chap.  625),  it  is  provided  that  "  Upon  a  trial  for  murder 
or  manslaughter,  if  the  act  complaind  of  is  not  proven  to  be  the 
cause  of  death,  the  defendant  may  be  convicted  of  assault  in 
any  degree  constituted  by  said  act,  and  warranted  by  the  ev- 
idence." And  he  claims  that  such  amendment  was  applicable 
to  this  case  and  authorized  a  conviction  for  assault  under  this 
indictment 

It  will  be  noticed  that  this  amendment,  although  operative  at 
the  time  of  the  trial,  was  not  passed  until  after  the  indictment 
in  question  was  found  by  the  grand  jury ;  and  it  is  strenuously 
urged  by  the  defendant  that  it  should  not  be  held  to  be  applic- 
able to  such  indictment  It  is  urged,  first,  that  the  Legislature 
did  not  intend  it  to  have  any  retroactive  effect,  and  the  provi- 
sions of  section  954  of  the  same  Code  are  invoked  as  evidence 
thereof.  That  section  provides  that  "Wo  part  of  this  Code 
is  retroactive,  unless  expressly  so  declared,"  and  would  seem 
to  sustain  the  defendant's  claim  in  that  respect    Also,  he  urgesy 
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that  to  apply  such  amendment  to  indictments  then  existing 
would  be  to  give  it^  as  to  them,  an  ex  post  facto  effect,  and, 
therefore,  would  violate  the  provision  of  the  Federal  Constitu- 
tion (art  1,  sec  9,  subd.  3).  In  this  daim  I  think  he  is  cor- 
rect If  this  amendment  but  worked  a  change  in  procedure  that 
affected  no  substantial  right  of  the  defendant,  it  could  not  be 
deemed  an  ex  post  facto  law,  though  so  applied.  But  it  is  well 
settled  that  any  law  which  has  the  effect  to  alter  the  situation 
of  a  party  to  his  advantage,  is  ex  post  facto  as  to  him.  12 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  526;  Kring  v.  Missouri, 
107  U.  S.  221.  And  such  seems  to  me  to  be  the  clear  effect  of 
applying  this  amendment  to  this  indictment 

On  March  twenty-second,  when  this  indictment  was  presented, 
it  charged  the  defendant  with  the  crime  of  manslaughter  in  the 
second  degree  only.  Under  it  the  defendant  could  not  have  been 
called  to  plead  to  any  other  charge,  nor  could  he  be  tried  or 
convicted  for  any  other  crime.  By  giving  this  a,mendment  a 
retroactive  effect,  so  as  to  make  it  applicable  to  the  indictment 
in  question,  the  defendant  has  been  tried  and  convicted  for  a 
crime  which  the  grand  jury  have  never  investigated  and  have 
never  presented  against  him.  But  his  right  to  be  so  indicted 
before  being  tried  for  the  crimes  named  in  such  amendment  is 
a  constitutional  right;  and  it  can  hardly  be  said  to  be  a  mere 
change  in  form,  not  working  to  his  prejudice,  that  deprives  him 
of  such  a  right 

Moreover,  it  is  provided  by  the  Constitution  of  this  State 
(art  1,  sec  6),  that  "  No  person  shall  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime,  .  .  .  unless  on  pre- 
sentment or  indictment  of  a  grand  jury  .  .  ."  The  effect 
of  applying  this  amendment  to  all  indictments  pending  at  the 
time  it  became  a  law,  is  evidently  to  deprive  the  parties  named 
therein  of  this  constitutional  right,  so  far  as  their  trial  and  con- 
viction for  the  assault  therein  named  is  concerned.  It  cannot, 
therefore,  be  considered  that  it  was  the  legislative  intent  to 
work  such  a  direct  violation  of  constitutional  rights  as  sudi  a 
retroactive  application  would  effect    It  is  rather  to  be  held  that 
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it  was  intended  to  apply  only  to  cases  arising  after  and  under 
it,  and  in  which  it  could  be  enforced  without  violating  any  oon- 
stitutional  or  other  rights. 

I  conclude  that  such  amendment  did  not  apply  to  or  affect  the 
indictment  in  question,  and  that  the  court  erred  in  instructing 
the  jury  that  it  did. 

The  district  attorney,  however,  claims  that  even  though  there 
was  error  in  this  respect,  the  practice  which  the  defendant 
adopted  has  barred  him  from  any  relief. 

Upon  the  coming  in  of  the  verdict  the  defendant  asked  the 
court  to  arrest  the  judgment,  and  also  to  discharge  the  defendant 

The  grounds  upon  which  a  motion  in  arrest  of  judgment  may 
now  be  made.  Code  Crim.  Proc  sees,  331,  467 ;  People  v.  Bud- 
densieck,  103  N.  Y.  497),  are  not  applicable  to  this  casa  The 
court  had  jurisdiction  to  try  the  indictment,  and  the  indict- 
ment fully  and  correctly  stated  facts  to  constitute  the  crime 
charged.  Therefore,  the  district  attorney  is  correct  in  claiming 
that  no  error  was  committed  by  the  trial  court  in  refusing  that 
request  The  defendant  also  then  stated  that  he  did  not  ask  for 
a  new  trial ;  and  he  still  claims  that  he  does  not  desire  one.  No 
motion  for  one  appears  in  the  record,  and  the  district  attorney, 
therefore,  claims  that,  by  such  omission,  the  defendant  waived 
all  right  to  any  relief  for  any  errors  committed  upon  that  triaL 
He  insists  that  under  such  circumstances  the  trial  court  could 
do  no  more  nor  less  than  direct  judgment  on  the  verdict  and 
impose  sentence  upon  the  defendant 

But  it  appears  from  the  record  before  us  that  the  defendant 
did  make  to  the  court  the  two  distinct  requests  above  stated. 
They  were  based  upon  the  theory  that  the  verdict  rendered  was, 
as  to  the  crime  of  manslaughter  charged  in  the  indictment,  in 
le^al  effect  a  verdict  of  not  guilty.  And  such,  I  think,  is  the 
effect  which  must  be  given  to  it.  The  jury  were  distinctly  in- 
structed that  they  must  first  consider  and  decide  whether  the 
defendant  had  caused  the  death  of  O'Heam,  and  it  was  only  in 
the  event  that  they  concluded  that  the  evidence  failed  to  con- 
vict him  of  that  act  that  they  could  proceed  to  the  consideration 
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whether  he  was  guilty  of  an  assault  So  also^  the  verdict  con- 
vicdng  him  of  an  assault,  without  reference  to  the  charge  of 
manslaughter,  is  equivalent  in  law  to  an  acquittal  of  the  latter 
crime.  Guenther  v.  People,  24  N,  Y.  100 ;  People  v.  Dowling, 
84  id.  478,  483;  People  v.  McCarthy,  110  id.  309,  314,  315. 
Assuming  then  that  the  jury  had  concluded  that  the  defendant 
was  not  guilty  of  the  manslaughter  charged,  the  defendant's 
counsel  claimed  to  the  court  that  the  right  to  convict  for  any 
crime  was  utterly  gone;  that  so  much  of  the  trial  as  assumed  to 
convict  for  an  assault,  and  the  instruction  of  the  court  to  that 
eflfect^  and  the  verdict  of  the  jury  based  thereon,  were  utterly 
unwarranted;  and  that  the  only  judgment  that  could  properly 
be  entered  in  the  action  was  one  of  acquittal.  It  is  true  that 
this  motion  was  not  made  in  this  precise  phrase,  but  those  ac- 
tually made  in  connection  with  the  grounds  then  stated,  viz., 
that  the  verdict  rendered  was  equivalent  to  an  p.cquittal,  and 
that  the  verdict,  so  far  as  it  tended  to  convict  the  defendant  of 
assault  in  the  third  degree,  was  a  nullity,  were  in  substance  to 
that  effect  They  apprised  the  court  of  the  exact  relief  which 
the  defendant  asked.  The  defendant  did  not  complain  of  er- 
rors that  had  resulted  in  an  improper  conviction  for  the  crime 
charged  against  him,  and,  therefore,  ask  for  a  new  trial  upon 
the  indictment;  but  he  claimed  that  he  had  been  acquitted,  and 
asked  for  a  judgment  to  that  effect.  That  relief,  in  my  opinion, 
the  trial  court  had  the  undoubted  right  to  grant,  and  no  motion 
for  a  new  trial  was  necessary  or  proper  in  order  to  obtain  it. 

Upon  an  appeal  from  a  judgment  of  conviction,  this  court  may 
review  any  decision  of  the  trial  court  made  "in  an  intermediate 
order  or  proceeding  forming  a  part  of  the  judgmentrroll." 
Code  Crim.  Proc.  sec  517.  The  refusal  of  the  trial  court  to 
treat  the  verdict  as  an  acquittal  of  the  defendant  of  the  crime 
charged  in  the  indictment;  to  enter  the  proper  judgment  there- 
on, and  to  discharge  the  defendant,  and  its  direction  that  judg- 
ment of  conviction  against  the  defendant  for  an  assault  in  the 
third  degree  be  entered,  are  all  decisions  in  a  proceeding  appear- 
ing as  a  part  of  the  judgment-roll  before  us.     These  decisions 
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we  may,  therefore,  review,  and  upon  the  record  so  presented, 
though  no  motion  for  a  new  trial  has  been  asked,  we  may  deter^ 
mine  whether  the  conviction,  judgment  and  sentence  so  rendered 
against  the  defendant  should  stand  or  be  reversed. 

It  is  very  apparent  from  the  record  before  us  that  the  trial, 
so  far  as  it  proceeded  upon  the  indictment  and  for  the  crime 
charged  therein,  was  properly  conducted,  and  that  as  to  that 
crime  the  jury  found  that  the  defendant  was  not  guilty.  But 
as  to  the  further  effort  to  convict  the  defendant  of  the  crime 
of  assault  in  some  one  of  its  several  degrees,  all  proceedings 
were  irregular  and  utterly  without  warrant  The  legal  result 
of  the  trial  was  to  acquit  the  defendant  of  the  crime  for  which 
he  was  indicted;  but  the  result  which  the  trial  court  has 
recorded,  and  for  which  it  has  awarded  judgment,  is  a  con- 
viction of  the  defendant  for  a  crime  for 'which  he  has  never 
been  indicted  and  for  which  he  was  not  then  on  trial.  Such 
judgment  and  the  sentence  thereon  must  be  reversed,  and  a 
judgment  of  acquittal  must  be  entered  upon  the  verdict  in  favor 
of  defendant     Code  Crim.  Proc  sec.  449. 

The  district  attorney  claims  that,  if  this  judgment  is  reversed, 
the  defendant  should  be  held  to  answer  upon  another  indictment 
for  the  crime  of  assault  in  the  second  degree,  in  accordance  with 
the  provisions  of  section  470  of  the  Code  of  Criminal  Pro- 
cedure. If  it  be  conceded  that  such  section  is  applicable  to 
this  case,  I  do  not  now  consider  whether  or  not  there  is  reason- 
able ground  to  believe  him  guilty  of  such  crime.  Even  though 
this  court  do  not  so  order,  there  is  nothing  to  prevent  his  in- 
dictment and  arrest  for  that  or  any  other  crime,  save  the  one 
set  forth  in  the  indictment  and  for  which  he  has  been  acquitted. 
It  appears  that  the  defendant  is  a  permanent  resident  of  Tioga 
county,  and  the  slight  chance  of  his  absconding  from  such  a 
charge  is  better  taken  than  that  we  should  pronounce  in  ad- 
vance upon  the  suflBciency  of  the  evidence  to  convict  him  of  that 
crime. 

The  judgment  appealed  from  should  be  reversed,  and  a  judg- 
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ment  of  acquittal  entered  in  lieu  thereof,  and  the  defendant 
discharged. 

Smith^  Edwaeds^  Chase  and  Houghton^  JJ.,  concurred. 

Judgment  reversed  and  judgment  of  acquittal  directed  to  be 
entered  in  lieu  thereof,  and  the  defendant  discharged. 


Supreme  Court  —  Appellate  Diyision^  First  Department. 

December,  1002. 

THE  PEOPLE  V.  ALFKED  R  GOSLIN. 

(67  App.  Div.  16.) 

1.  Iin>iGTMSNT — Code  Csnc.  Pbo.,  section  831. 

Where  there  is  no  demurrer  taken  to  an  indictment,  the  diecuBsion 
as  to  its  sufficiency  must  be  limited  to  objections  that  the  court  did 
not  have  jurisdiction  over  the  subject  of  the  indictment,  and  that  the 
facts  stated  do  not  constitute  a  crime. 

2.  Same. 

Where  in  an  iiidictment  the  same  offense  is  charged  in  various 
counts,  some  of  which  are  defective,  but  any  one  of  which  is  legally 
sufficient,  a  conviction  under  a  general  verdict  of  guilty  may  be  had 
upon  the  count  that  is  good. 

3.  Same — Oode  Cbim.  Pbo.,  section  283. 

An  indictment  which  charges  the  defendant  with  "  contriving, 
fabricating,  propagating  and  spreading"  false  rumors,  charges  the 
full  equivalent  of  the  statutory  word  "circulate,"  as  used  in  section 
283,  Ckxle  Crim.  Pro.,  and  further  charges  motive,  intent  and  guilty 
knowledge. 

4.  Same. 

A  conspiracy  to  depress  the  market  value  of  a  certain  stock  by 
false  statements,  that  the  company  was  going  into  the  hands  of  a 
receiver  and  that  a  decision  would  be  handed  down  by  the  Supreme 
Court  fixing  a  tax  on  its  gross  earnings,  is  one  to  injure  trade  and 
commerce  and  indictable. 
6.  Same — ^Tbial. 

Where  the  court  notifies  the  jury  that  it  has  been  authoritatively 
informed  that  sinster  influences  were  at  work  to  corrupt  some  of 
their  number,  and  that  therefore  the  unusual  course  was  pursued  of 
keeping  them  together  until  the  case  was  submitted  to  them,  it  was 
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intended  as  a  warning  and  not  as  coercion,  and  the  justice  was  ri^t 
in  denying  a  motion  of  defendant  to  discharge  the  jury  and  withdraw 
the  case. 

Appeal  by  the  defendants,  Alfred  R.  Goslin  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  offioe  of  the  clerk  of  the  county  of  New  York 
on  the  3d  day  of  July,  1900,  upon  the  verdict  of  a  jury  con- 
victing the  defendants  of  the  misdemeanor  of  conspiracy,  and 
also  from  an  order  entered  in  said  clerk's  office  denying  the 
defendants'  motion  for  a  new  trial  made  upon  the  minutes. 

Frank  S.  Black,  for  the  appellants. 
John  D.  Lindsay,  for  the  respondent 

Patteeson,  J. :  The  appellants  were,  with  Henry  Bogert  and 
Henry  J.  Alexander,  indicted  for  a  conspiracy  to  injure  trade 
and  to  depress  the  value  in  the  market  of  the  shares  of  stock 
of  the  Brooklyn  Kapid  Transit  Company.  The  indictment  con- 
tains nine  counts.  It  is  a  voluminous  document,  covering  some 
one  hundred  and  twenty-five  pages  of  the  record  before  us,  and 
seems  to  have  been  prepared  to  present  in  every  legal  phase 
the  acts  of  the  defendants  constituting  the  offense  or  offenses 
with  which  they  are  charged.  Henry  J.  Alexander  was  not 
tried;  the  other  defendants  were  duly  brought  to  trial  in  the 
Supreme  Court.  An  acquittal  was  directed  as  to  the  defendant 
Bogert  The  three  other  defendants,  the  present  applicants, 
were  found  guilty  upon  a  general  verdict  of  the  jury.  They 
moved  in  arrest  of  judgment  and  for  a  new  trial,  which  motions 
were  denied  by  the  justice  presiding.  Thereafter  the  defendant 
Goslin  was  sentenced  to  six  months  imprisonment  and  to  pay 
a  fine  of  $500;  the  appellants  Packer  and  Davis  were  each 
sentenced  to  three  months  imprisonment  and  to  pay  a  fine  of 
$250.  From  the  judgment  of  conviction  and  from  an  order 
denying  a  motion  for  a  new  trial  this  appeal  is  taken. 

The  learned  coimsel  for  the  appellants  has  urged  with  much 
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ingenuity  and  ©amestnees  three  principal  grounds  for  the  re- 
versal of  the  conviction  of  these  appellants.  The  first  relates 
to  the  alleged  insufficiency  of  the  indictment;  the  second  to 
the  asserted  insufficiency  of  the  evidence  to  sustain  the  indict- 
ment, and  the  third  to  certain  remarks  of  the  court  made  to  the 
jury,  and  which,  it  is  claimed,  tended  to  coerce  a  verdict  adverse 
to  the  defendants. 

First.  Matters  affecting  an  indictment  that  may  be  argued 
upon  an  appeal  from  an  order  denying  a  motion  in  arrest  of 
judgment  and  for  a  new  trial,  are  only  those  which  need  not 
have  been  taken  by  demurrer.  Code  Crim.  Proc.  sec.  331. 
There  was  no  demurrer  interposed  in  this  case,  so  that  discus- 
sion as  to  the  sufficiency  of  the  indictment  must  be  limited 
to  objections  that  the  court  did  not  have  jurisdiction  over  the 
subject  of  indictment^  and  that  the  facts  stated  do  not  consti- 
tute a  crime.  Consequently,  the  sufficiency  of  the  indictment 
as  to  conforming  to  the  requirements  of  sections  275  and  276 
of  the  Code  of  Criminal  Procedure,  and  any  criticism  that  may 
be  made  upon  it  to  the  effect  that  more  than  one  crime  is  charged 
in  it,  within  the  meaning  of  sections  278  and  279  of  that  Code, 
are  not  to  be  considered  on  this  appeal. 

It  is  provided  by  section  279  of  the  Code  of  Criminal  Pro- 
cedure that  a  crime  may  be  charged  in  separate  counts  to  have 
been  committed  in  a  different  manner  or  by  different  means; 
and  where  the  acts  complained  of  may  constitute  different 
crimes,  such  crimes  may  be  charged  in  separate  counts.  The 
objection  taken  by  the  appellants  to  the  indictment  in  this  case 
is  that  no  offense  is  properly  charged;  that  its  first  six  counts 
are  intended  to  charge  a  conspiracy  under  subdivision  1  of 
section  168  of  the  Penal  Code,  to  commit  the  offense  mentioned 
in  subdivision  3  of  section  435  of  that  Code;  that  the  seventh, 
eighth  and  ninth  counts  of  the  indictment  fail  to  state  facts  con- 
stituting a  violation  of  any  law;  that  by  those  counts  it  is  in- 
tended to  charge  a  violation  of  on^  of  the  clauses  of  subdivision 
6  of  section  168  of  the  Penal  Code,  which  provides  that  if  two 
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or  more  persons  conspire  to  commit  any  act  injurious  to  the 
public  health;  to  public  morals  or  to  trade  or  commerce,  or 
for  the  perversion  or  obstruction  of  justice,  or  of  the  due  ad- 
ministration of  the  laws,  each  of  them  is  guilty  of  a  misr 
demeanor. 

The  position  taken  by  the  learned  counsel  for  the  appellants, 
therefore,  with  reference  to  the  indictment  is  substantially  the 
following:  That  it  is  sought  by  the  indictment  to  charge  the 
defendants  with  two  separate  misdemeanors;  that  the  first  six 
counts  of  the  indictment  relate  only  to  a  conspiracy  to  commit 
the  misdemeanor  mentioned  in  the  3d  subdivision  of  section 
435  of  the  Penal  Code,  and  that  the  other  three  counts  relate 
to  the  misdemeanor  mentioned  in  the  6th  subdivision  of  section 
168  of  that  Code,  and  that  the  indictment  is  fatally  defective 
because  in  the  first  group  of  its  counts  it  is  not  stated  that  the 
defendants  knowingly  circulated  false  statements  with  intent 
to  affect  the  market  price  of  stocks,  and  in  the  second  group 
it  is  not  charged  in  words  or  in  substance  that  the  overt  acts 
therein  mentioned  were  injurious  to  trade  or  commerce;  and 
further,  that  it  is  not  therein  alleged  that  the  appellants  con- 
spired to  commit  any  act  of  any  character  to  interfere  with, 
impede,  impair  or  obstruct  trade,  the  allegations  being  that  the 
defendants  conspired  to  interfere  with  the  free  and  natural 
course  of  trade,  which  is  not  a  crime. 

As  we  read  this  indictment  we  cannot  assent  to  the  distribu- 
tion and  marshalling  of  its  counts  in  the  groups  suggested  by 
the  appellants.  To  our  apprehension,  the  first,  second,  third, 
fourth,  seventh,  eighth  and  ninth  counts  charge  the  misde- 
meanor mentioned  in  subdivision  6  of  section  168  of  the  Penal 
Code,  and  the  fifth  and  sixth  counts  relate  to  a  conspiracy  to 
violate  subdivision  3  of  section  435  of  that  Coda  Whatever 
may  be  said  of  the  first,  second,  third  and  fourth  counts,  the 
seventh  count  charges  all  the  elements  of  knowledge  and  intent 
necessary  to  the  constitution  of  the  crime,  and  it  is  well  settled 
that  where  in  an  indictment  the  same  offense  is  charged  in 
various  counts,  some  of  which  are  defective,  but  any  one  of 
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which  is  legally  sufBcient^  a  conviction  under  a  general  verdict 
of  guilty  may  be  had  upon  the  count  that  is  good.  People  v. 
Davis,  56  K  Y.  95 ;  People  v.  Willett,  102  id.  251 ;  People 
V.  Dimick,  107  id.  30. 

Concerning  the  fifth  and  sixth  counts,  the  objection  as  to  them 
that  they  do  not  set  forth  facts  showing  that  the  overt  acts  of  the 
defendants  therein  mentioned  were  injurious  to  trade,  is  not 
weU  taken.    The  words  of  the  statute  defining  the  misdemeanor 
intended  to  be  charged  in  those  counts  are  not  set  forth  therein, 
but  it  is  provided  by  section  283  of  the  Code  of  Criminal  Pro- 
cedure that  words  used  in  a  statute  to  define  a  crime  need  not 
be  strictly  pursued  in  the  indictment;  but  other  words,  con- 
veying the  same  meaning,  may  be  used.    Equivalent  words  are 
contained  in  the  counts  now  under  consideration.     The  words 
of  section  435  of  the  Penal  Code  are  that  "  a  person  who  with 
intent  to  affect  the  market  price  of  the  public  funds     .     .     . 
or  of  the  stocks,  bonds  or  other  evidences  of  debt  of  a  corpora- 
tion   or    association     .     .     .     knowingly  circulates  any  false 
statement,  rumor  or  intelligence  is  punishable  by  a  fine,"  etc. 
In  the  fifth  count  of  this  indictment,  the  allegation  is  that  the 
defendant  conspired  "  to  occasion     ...     a  fall  and  decline 
in  the  market  price  of  the  said  stock  by  contriving,  fabricating, 
propagating  and  spreading     .     .     .     divers  false  and  injurious 
rumors,  statements,  imputations  and  insinuations  regarding  and 
impugning  the  affairs,  management  and  financial  condition  of 
the   said   Brooklyn    Rapid    Transit    Company     .     .     .     well 
knowing  the  premises  and  knowing  moreover  that  false  and  in- 
jurious rumors,  statements,  imputations  and  insinuations  re- 
garding and  impugning  the  affairs,  management  and  financial 
condition  of  the  said  Brooklyn  Rapid  Transit  Company  would 
occasion  a  fall  and  decline  in  the  market  price  of  its  stock. '^ 
The  sixth  count  is  substantially  the  same  as  the  fifth.     Those 
two  counts,  by  the  use  of  the  words  "  contriving,  fabricating, 
propagating  and  spreading,"  charge  the  full  equivalent  of  the 
statutory  word  "  circulating,"  and  they  further  charge  motive, 
intent  and  guilty  knowledge. 
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We  are,  therefore,  of  the  opinion  that  so  far  as  the  oounts 
of  the  indictment  are  concerned,  each  of  the  misdemeanors  is 
suflSciently  charged,  and  that  the  objections  to  the  indictment 
were  properly  disposed  of  in  the  court  below. 

Second.  A  perusal  of  the  record  makes  it  diflScult  to  perceive 
how  either  a  moral  or  legal  doubt  could  arise  concerning  the 
sufficiency  of  the  evidence  to  sustain  both  charges  made  in  the 
indictment  The  conspiracy  and  the  acts  done  in  pursuance 
thereof  are  made  to  appear  as  plainly  as  any  crime  can  be  estab 
lished  by  what  is  called  circumstancial  evidence.  Without 
stating  that  evidence  in  detail,  its  prominent  features  are  that 
the  defendants  Goslin  and  Packer  in  concert  began,  sometime 
in  the  month  of  October,  1899,  an  attack  upon  the  Brooklyn 
Rapid  Transit  stock.  On  the  twentieth  of  that  month  an  adver- 
tisement appeared  in  newspapers  in  the  city  of  New  York, 
signed  "  Truthseeker,  P.  O.  Box  1488,"  in  which,  after  allud- 
ing to  the  stock  of  another  corporation,  the  advertiser  says: 
"  I  also  advise  the  sale  of  B.  R.  T.  from  125  to  95,  and  made 
thousands  of  dollars  for  thousands  of  clients.  Between  fits  and 
starts  this  stock  will  yet  see  50.  I  act  only  on  the  most  ab- 
solutely correct  information ;  not  on  every  slightest  breeze  that 
turns  the  heads  of  other  operators.  Do  you  care  for  such 
adpce  ?"  On  the  twenty-seventh  of  October  another  advertise- 
ment was  inserted  in  the  If  ew  York  papers,  stating  "  I  advised 
the  sale  of  Brooklyn  Rapid  Transit  from  125  to  par.  It  im- 
mediately dropped  to  74  and  is  now  86."  The  last  advertise- 
ment was  signed  "  Truthseeker,  P.  O.  Box  1488,  N.  Y.  city." 
On  the  29th  of  October,  1899;  another  advertisement  appeared 
stating,  among  other  things :  "  Four  months  ago  I  advertised 
the  sale  of  Brooklyn  Rapid  Transit  from  125  to  par;  it  immedi- 
ately declined  to  74,  and  is  now  86."  Similar  advertisements 
were  published  at  other  dates.  On  December  21,  1899,  an  ad- 
vertisement was  inserted  in  the  New  York  papers,  signed 
"  Truthseeker,  P.  O.  Box  1488,"  as  follows :  "  Beware  of  Flour 
Trusts.  One  of  them  caused  the  wreck  of  a  trust  company  to 
the   tune    of    $11,000,000.     There  are  other  'Flour  Trusts.' 
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Trust  not  in  them.  They  sell  stocks  to  their  friends.  The 
only  thing  to  reoonamend  the  stocks  is  their  price.  So  they 
put  the  price  up.  Their  friends  bought,  and  the  friends  of 
their  friends,  and  yet  their  friends,  until  the  entire  popula- 
tion was  loaded  and  the  higher  the  stocks  the  more  the  public 
bought.  .  .  .  Sell  B.  E.  T.  at  any  figure  above  20,  and 
communicate  with  me.  I  will  keep  you  posted  on  the  real  out- 
look. When  Brooklyn  Kapid  Transit  sold  at  130  and  120  I 
publicly  advised  its  sale  for  60  and  made  millions  for  my  fol- 
lowers. I  now  tell  you  B.  R  T.  will  fall  to  20.  An  expert 
analysis  of  the  company's  finances  shows  it  is  earning  a  deficit 
with  prospects  of  increasing  its  earnings  in  this  direction  as 
it  goes  along." 

It  is  shown  in  the  proofs  that  the  Brooklyn  Rapid  Transit 
stock  was  included  in  what  was  referred  to  as  the  "  Flour 
Trusts."  It  is  also  shown  that  prior  to  the  attacks  made  upon 
this  stock  by  "  Truthseeker "  it  was  selling  at  126.  It  fell 
rapidly  thereafter.  It  is  also  shown  in  the  evidence  that 
"  Truthseeker  "  was  the  defendant  Goslin.  The  defendant 
Davis  seems  to  have  entered  into  the  confederacy  in  December, 
1899,  and  thereafter  the  three  parties  became  very  energetic 
in  their  efforts  to  depress  the  stock.  A  great  many  telegrams 
were  sent  to  various  persons  in  different  parts  of  the  country 
urging  them  to  sell  the  stock  at  the  opening  of  the  market  on 
the  next  day  for  thirty  points  profit  Those  telegrams  were 
signed  "  Truthseeker,"  and  were  sent  out  on  the  twentieth  of 
October.  On  the  twenty-first  of  October  the  "  Flour  Trusts  " 
advertisement  appeared  in  various  newspapers  in  the  city  of 
New  York,  including  one  of  which  the  defendant  Davis  appears 
to  have  been  the  editor.  That  advertisement  was  answered  by 
various  people,  and  the  letters  received  by  them  were  replied 
to  by  the  defendant  Packer,  using  the  name  of  "  John  H. 
Harmony."  In  his  replies  to  those  letters  he  stated  as  follows : 
"  Brooklyn  Kapid  Transit  is  still  a  sale  and  will  decline  to 
twenty  dollars  per  share  in  the  near  future.  A  decision  will 
be  handed  down  by  the  Supreme  Court  within  a  few  days 
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which  will  declare  that  the  Ford  Bill  means  a  tax  of  two  and 
one-half  per  cent  (2^  per  cent)  upon  the  gross  earnings  of 
corporations."  About  the  20th  of  December,  1899,  both  Qoelin 
and  Packer  gave  circulation  to  a  report  that  the  Brooklyn  Rapid 
Transit  Company  was  going  into  the  hands  of  a  receiver.  Davis 
and  Goslin  consulted  together  with  reference  to  the  institution 
of  a  suit  for  the  appointment  of  a  receiver.  It  appeared  by 
the  testimony  of  the  counsel  for  the  Rapid  Transit  Company 
and  its  vice-president  that  no  papers  ha^  been  received  nor  did 
they  have  any  knowledge  or  information  upon  the  subject  of  an 
application  for  a  receivership  on  the  part  of  the  company  or 
anybody  else.  The  company,  harassed  and  seriously  aflFected 
by  the  machinations  of  the  defendants  to  injure  it,  offered  a 
large  reward  for  the  detection  and  conviction  of  persons  engaged 
in  the  conspiracy,  and  then  the  idea  was  conceived  by  the  de- 
fendants to  enjoin  the  company  from  paying  it  Goslin  and 
Davis  were  both  concerned  in  this  scheme,  and  a  man  named 
Allen  was  induced  to  bring  a  suit  for  an  injunction  to  restrain 
the  payment  of  the  reward,  and  actually  procured  an  injunc- 
tion which  was  subsequently  dissolved. 

The  evidence  clearly  connects  Goslin,  Packer  and  Davis  with 
all  the  acts,  some  of  which  only  have  been  referred  to  in  general 
outline,  and  establishes  incontrovertibly  that  the  advertisements 
signed  "  Truthseeker "  wore  prepared  and  published  in  pur- 
suance of  a  conspiracy ;  that  the  telegrams  sent  throughout  the 
country  were  also  in  pursuance  of  that  conspiracy;  that  the 
Harmony  letters  were  in  furtherance  of  it,  as  was  also  the 
report  concerning  a  receivership  of  the  Brooklyn  Rapid  Transit 
Company. 

The  conviction  as  to  circulating  false,  rumors,  with  the  inten- 
tion of  depressing  the  market  value  of  the  stock,  is  plainly  to 
be  supported  upon  the  false  statements  that  the  company  was 
to  go  into  the  hands  of  a  receiver  and  that  a  decision  would  be 
handed  down  by  the  Supreme  Court  which  would  declare  that 
the  Ford  Tax  Bill  meant  the  tax  of  two  and  one-half  per  cent 
upon  the  gross  earnings  of  corporations. 
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There  was  evidenoe  offered  also  by  the  prosecutioji  to  prove 
that  the  Brooklyn  Bapid  Transit  Company  was  a  solvent  cor* 
poration.  The  defense^  upon  the  examination  or  cross-examina^ 
tion  of  witnesses,  offered  to  show  that  some  of  the  independent 
corporations  which  were  controlled  or  operated  by  the  Brooklyn 
Rapid  Transit  Company  were  not  in  sound  financial  condition, 
and  that  the  properties  acquired  by  that  company  were  of  such 
a  character  that  justification  could  be  made  of  the  statements 
regarding  its  embarrassed  and  unsound  condition.  Certain 
questions  were  not  allowed  to  be  put  by  the  justice  presiding 
at  the  trial,  principally  upon  the  ground  that  they  were  imma- 
terial. The  exceptions  taken  to  the  rulings  of  the  court  in  this 
regard  need  not  be  considered,  but  it  may  be  said  in  passing 
that  most  of  these  questions,  in  the  form  and  manner  in  which 
they  were  put,  were  objectionable.  8ame  of  them  were  proper, 
but  testimony  was  allowed  as  to  the  business  of  certain  of  the 
corporations  resulting  in  a  deficit,  such  testimony  being  allowed 
within  reasonable  limitations  imposed  by  the  court  But,  inde- 
pendently of  any  consideration  relating  to  an  inquiry  as  to  the 
condition  of  the  several  companies  operated  by  the  Brooklyn 
Rapid  Transit  Company,  the  falsity  of  the  statements  of  the 
defendants  concerning  a  receivership  and  proof  that  the  defend- 
ants circulated  those  false  statements  is  sufficient  to  sustain  a 
verdict  under  the  fifth  and  sixth  counts  of  the  indictment^  and, 
therefore,  the  exclusion  of  the  testimony  above  referred  to  was 
not  reversible  error.  As  said  before,  the  evidence  concerning 
a  conspiracy  to  injure  trade  is  overwhelming,  and  it  cannot 
seriously  be  contended  that  a  conspiracy,  under  such  circum- 
stances as  are  disclosed  in  these  proofs,  to  depress  the  value 
of  the  capital  stock  of  great  corporations,  dealt  in  on  the  Stock 
Exchange,  is  not  one  to  injure  trade  or  commerce. 

Third.  After  the  evidence,  both  for  the  prosecution  and  the 
defense,  had  been  put  in,  and  counsel  had  addressed  the  jury, 
the  court,  preliminarily  to  ordering  a  recess,  spoke  to  the  jury 
as  follows :  "  Gtentlemen,  we  are  about  to  take  an  adjournment 
for  lunch.     You  will  not  be  permitted  to  separate  now.     One 
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of  your  number  has  filed  an  affidavit  that  he  has  been  oflFered 
money  to  disagree  in  this  casa  The  affidavit  charges  that  the 
person  who  offered  the  money  said  that  another  juror  had  been 
'  fixed '  in  this  case.  That  matter  is  under  investigation.  It 
will  be  thoroughly  investigated,  and  if  it  is  found  to  be  true,  the 
person  who  offered  the  money  will  be  punished,  and  the  juror 
who  failed  to  make  the  statement  of  it  to  the  court  will  be 
punished.  I  renew  the  caution  that  I  have  heretofore  given 
you.  You  will  now  be  put  in  the  custody  of  officers  who  will 
furnish  you  with  your  lunch."  Thereupon  the  recess  was 
ordered,  and  upon  the  reassembling  of  the  court  counsel  for  the 
defendants  moved  that  the  jury  be  dismissed  from  the  further 
consideration  of  the  case  "  upon  the  ground  that  the  informa- 
tion imparted  by  the  court  and  the  statement  made  by  him 
will  have  a  tendency  to  affect  and  perhaps  prevent  the  fair  and 
deliberate  consideration  of  this  case  on  the  part  of  individual 
jurors.''  To  which  the  court  rejoined:  "  I  cannot  think  it  will 
have  any  such  effect  It  certainly  ought  not  to  have  any  sudi 
effect,  and  as  far  as  I  am  able  to  advise  the  jury  they  will  be 
advised  that  it  must  not  have  any  such  effect  and  should  not 
have  any  such  effect  I  wish,  as  far  as  possible,  to  protect  the 
rights  of  the  defendants,  as  well  as  the  people.  It  has  not  been 
intimated  by  anybody  as  yet  in  whose  behalf  this  alleged  proffer 
was  made  to  the  juror  who  made  the  affidavit  There  is  nothing 
before  the  jury  to  indicate  that  the  accused  are  involved  in  it 
any  more  than  to  indicate  that  the  prosecution  or  some  one 
behind  the  prosecution  is  involved  in  it"  Counsel  for  the  de- 
fendants then  said :  "  My  motion  is  put  with  precisely  that 
understanding,  your  Honor.  Your  Honor  denies  the  motion." 
The  court  replied :  "  So  that  unless  the  other  side  consents  I 
can  hardly  think  it  is  a  mistrial.  I  do  not  think  it  will  affect, 
as  it  certainly  ought  not  to  affect,  the  result  It  was  designed 
merely  to  caution  the  jury  specially,  to  give  a  reason  for  doing 
it,  and  for  taking  the  very  unusual  course  ef  keeping  them  to- 
gether at  that  stage  of  the  case,  that  I  stated  to  them  what  was 
within  the  knowledge  of  one  of  these  jurors  at  the  time,  or  at 
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least  one  of  the  jurors."  An  exception  was  then  taken  U>  the 
refusal  of  the  court  to  grant  the  motion. 

We  do  not  think  this  episode  presents  matter  constituting 
legal  error.  There  was  no  effort  on  the  part  of  the  court  to 
coerce  the  jury  to  render  a  verdict  It  seems  to  us  that  the 
justice  presiding  in  a  very  extraordinary  emergency  acted  with 
judgment  and  discretion.  When  the  aflSdavit,  to  which  he  re- 
ferred, was  presented  to  him  in  the  course  of  the  trial  by  a  juror 
impanelled  in  the  case,  it  was  for  him  either  to  ignore  it  or  to 
take  some  notice  of  it  What  the  court  said  could  certainly 
have  no  influence  upon  the  mind  of  the  juror  who  made  the 
affidavit  All  the  court  did  was  to  notify  the  jury  that  it  had 
become  authoritatively  informed  that  sinister  influences  were  at 
work  to  corrupt  some  of  their  number  and  that^  therefore,  the 
unusual  course  was  pursued  of  keeping  them  together  imtil  the 
case  could  be  finally  submitted  to  them.  The  situation  was  one 
that  called  for  the  exercise  of  sound  judgment  as  to  the  course 
to  be  pursued,  and  when  the  jury  reassembled  after  the  recess 
the  court  very  clearly  instructed  them  that  their  deliberate  con- 
sideration of  the  case  was  not  to  be  affected  by  the  conmiunica- 
tion  he  had  mada  It  was  intended  as  a  warning  and  not  as 
coercion  and  could  not  have  affected  the  honest  judgment  of 
honest  jurors,  and  we  think  the  justice  was  right  in  denying 
the  motion  to  discharge  the  jury  and  withdraw  the  case,  for 
had  he  done  so,  the  object  of  the  person  tampering  with  the  jury 
would  have  been  fully  accomplished. 

The  judgment  and  order  should  be  affirmed. 

Inobaham^  Hatch  and  Laughlin^  JJ.,  concurred. 

Judgment  and  order  affirmed. 
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Court  of  General  Sewions — County  of  Neir  Tork« 

December,  1901. 

THE  PEOPLE  V.  JOHN  J.  SCANNELL  AND  WILLIAM 

L.  MARKS. 

(35  Misc.  483.) 

InDiGTMENT — Plea  in  Abateiobitt  Aboubhibd — Code  Cbim.  Pro.,  sbctionb 
273,  321,  323,  332,  334. 

The  provisions  of  the  Criminal  Code  are  ezpUcit  and  thd  authorities 
are  decisive  that  a  plea  on  information  and  belief,  by  a  defendant 
indicted  for  conspiracy,  that  one  of  the  members  of  the  grand  jury 
that  found  the  indictment  was  a  non-resident  of  the  county,  and  that, 
therefore,  the  indictment  was  void,  is  not  a  plea  authorized  by  the 
law  and  is  inadmissabla 

Plba  in  abatement 

^  Eugene  A.  Philbin,  district  attorney,  Samuel  H.  Ordway, 

assistant  district  attorney,  for  people. 

NicoU,  Anable  &  Lindsay  and  Myers,  Goldsmith  &  Bronn«r, 
for  defendanta 

GoFF,  R.  On  tbe  22d  of  November,  1901,  an  indictment 
for  conspiracy  was  filed  in  this  court  against  the  defendants. 
Subsequently  on  the  same  day  the  defendants  appeared  and 
gave  bail.  On  the  twenty-seventh  of  November,  defendants 
were  arraigned  for  pleading,  and  on  such  arraignment  they 
moved  for  an  inspection  of  the  minutes  of  the  grand  jury.  This 
motion  was  granted  on  condition  that  the  case  be  set  down  for 
pleading  on  Tuesday,  December  third. 

On  December  third  the  defendants  were  again  arraigned  and 
they  interposed  a  plea  on  information  and  belief  that  one  of 
the  members  of  the  grand  jury  that  found  the  indictment  was 
not  a  resident  of  the  county  of  New  York,  and  that,  therefore, 
the  indictment  was  void.  The  district  attorney  objected  that 
this  plea  was  inadmissible,  and  moved  that  it  be  overruled. 
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It  is  unnecefisary  to  discuss  or  decide  whether  the  question 
of  the  nonresidenoe  of  a  grand  juror  should  be  raised  by  plea 
in  abatement  or  by  motion  to  quash,  or  whether  such  objection 
can  prevail  after  indictment  found,  or  whether  nonreeidence 
of  a  grand  juror  vitiates  the  indictment.  Authorities  and  text 
writers  may  be  found  in  support  and  in  opposition  to  either 
one  of  these  contentions.  On  one  proposition  there  is  harmony, 
and  that  is  that  the  defendant  must  avail  himself  of  the  objec- 
tion before  issue  joined,  while  respectable  authority  lays  down 
the  rule  that  the  defendant  when  arraigned  must,  if  at  all,  take 
advantage  of  this  plea,  and  that  a  general  continuance  will 
deprive  him  of  this  advantage.  Chitty  Cr.  L.  446 ;  Bish.  Or, 
Proa  sea  730;  Bass.  Cr.  PI.  204;  State  v.  Swafford,  1  Lea, 
274 ;  Lawrence  v.  State,  59  Ala.  61 ;  State  v.  Baldwin,  80 
N.  C.  390. 

There  is  neither  suggestions  nor  allegation  that  the  defend- 
ants were  in  fact  injured  or  prejudiced  in  any  way  by  the 
presence  on  the  Grand  Jury  of  the  member  allied  to  be  a  non- 
resident. At  common  law  their  plea  would  be  regarded  as 
technical  and  dilatory,  and  since  they  avail  themselves  of  this 
form  of  plea,  there  is  no  good  reason  why  the  strict  rule  of  pro- 
cedure which  prevailed  at  common  law  should  not  be  applied. 
Dolan  V.  People,  64  N.  Y.  485.  I  am  therefore  of  opinion  that 
when  they  appeared  in  court  on  the  twenty-seventh  of  Novem- 
ber, and  moved  the  court  for  a  favor,  to  inspect  the  minutes  of 
the  grand  jury,  which  was  granted,  and  further  moved  the  court 
for  another  favor,  a  continuance  (an  unavoidable  inference 
from  the  record  of  the  postponement  of  pleading  to  the  third 
of  December)  which  was  also  granted,  they  waived  whatever 
right  or  privilege  they  possessed  to  interpose  a  plea  in  abate- 
ment   On  this  ground  the  plea  should  be  overruled. 

But  even  assuming  that  the  plea  was  interposed  at  the  proper 
time,  there  yet  remains  the  question  whether  a  plea  described 
as  a  plea  in  abatement,  is  admissible  under  our  present  pro- 
cedure. In  1881  an  act  to  establish  a  code  of  criminal  proced- 
ure was  passed.    The  courts  have  declared  that  by  this  act  the 
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Legislature  intended  to  form  a  complete  C5ode  of  criminal  prac- 
tice which  would  be  simj^e  and  direct,  and  which  would  super- 
sede all  forms  of  procedure  which  had  previously  existed. 
People  V.  Clements,  5  N.  T.  Crim.  294;  People  v.  Clark,  8 
id.  174 ;  People  ex  rel.  Benton  v.  Court  of  Sessions,  46  N.  Y. 
St  Eepr.  255 ;  Hewitt  v.  Newburger,  48  id.  813 ;  People  ex 
rel.  Baker  v.  Beatty,  39  Hun,  476. 

In  People  v.  Bliven,  112  N.  T.  92,  the  Court  of  Appeals  by 
Peckham,  J.,  said  that  "  The  tendency  of  modem  thou^t  as 
exhibited  in  criminal  legislation  (referring  to  the  Criminal 
Code)  is  to  free  practice  from  mere  technicalities,  and  to  bring 
to  the  trial  of  the  indictment  the  very  merits  of  the  issue  be- 
tween the  People  and  the  defendant,  and  in  the  plainest  and 
least  formal  styla" 

To  this  new  system  of  practice  designed  to  supersede  the  old, 
we  must  look  for  guidance  and  ascertain  from  its  rules  if  pro- 
vision is  made  for  such  a  plea  as  defendants  offer.  Section  278 
reads,  "All  the  forms  of  pleading  in  criminal  actions,  hereto- 
fore existing,  are  abolished;  and  hereafter,  the  forms  of  plead- 
ing, and  the. rules  by  which  the  sufficiency  of  pleadings  is  to 
be  determined,  are  those  prescribed  by  this  Code."  So  far  as 
applicable  to  the  question  under  consideration,  an  analysis 
of  this  section  shows  two  distinct  declaration:  (1)  that  all 
forms  of  pleading  heretofore  existing  are  abolished,  and  (2) 
that  hereafter  the  forms  of  pleading  of  those  prescribed  in  the 
Code.  Among  the  forms  of  pleading  which  existed  was  the  plea 
in  abatement,  and  when  the  sweeping  abolition  of  all  forms  was 
decreed,  manifestly  this  form  of  plea  was  abolished.  There 
is  neither  reservation  nor  exception  in  the  language  of  the 
statute.  It  is  plain  and  direct  It  says  all  forms  of  pleading 
are  abolished,  and  neither  refinement  nor  differentiation  of 
words  can  alter  or  detract  from  its  true  meaning. 

Therefore,  unless  a  plea  in  abatement  be  prescribed  as  a  form 
of  pleading  by  the  second  declaration  of  the  section,  it  follows 
that  such  a  form  of  plea  having  been  abolished,  it  is  now  un- 
known to  our  law. 
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It  is  dedared  by  section  321  that  "  The  only  pleading  on  the 
part  of  the  defendant  is  either  a  demurrer  or  a  plea."  The 
grounds  of  demurrer  are  specified  in  section  323^  and  the  kinds 
of  pleas  are  enumerated  in  section  332.  These  pleas  are  three 
in  number,  first,  guilty ;  second,  not  guilty ;  third,  former  judg- 
ment of  conviction  or  acquittal.  Each  of  these  pleas  must  be 
oral  (sec.  333),'  and  must  be  entered  upon  the  minutes  of  the 
court  in  the  form  prescribed  by  section  334.  When  section  321 
says  that  the  only  pleading  on  the  part  of  the  defendant  is  eitheir 
a  demurrer  or  a  plea,  and  proceeds  to  enumerate  the  kinds  of 
pleas,  it  is  meant  that  the  only  pleas  on  the  part  of  the  defendant 
are,  guilty,  not  guilty,  or  former  judgment  of  conviction  or 
acquittal.  Pleading  includes  both  demurrer  and  plea,  there- 
fore the  word  only  is  descriptive  of  "  plea  "  as  included  in 
"  pleading,"  and  it  must  be  held  to  exclude  all  pleas  not 
enumerated. 

A  further  proof  that  a  plea  in  abatement  has  been  eliminated 
from  our  criminal  procedure  is  that  all  pleas  must  be  oral  (sec. 
333),  and  must  be  entered  upon  the  minutes  of  the  court  in  a 
prescribed  form.  Sec.  334.  The  plea  which  is  tendered  by  the 
defendants  is  in  writing  and  in  a  form  of  their  own  construc- 
tion, and  consequently  does  not  comply  with  the  requirements 
that  a  plea  must  be  oral  and  must  be  entered  in  a  certain  form. 

My  attention  has  not  been  called  to  a  case  nor  have  I  been 
able  to  find  one  where  a  plea  in  abatement  has  been  entertained 
in  this  State,  since  the  adoption  of  the  Criminal  Coda  Immedi- 
ately after  the  Criminal  Code  went  into  effect  in  1881,  the 
defendant  in  People  v.  Petrea  interposed  a  plea  in  abatement 
on  the  ground  that  the  statute  under  which  the  grand  jury  that 
found  the  indictment  was  drawn,  was  unconstitutional  and  void. 
The  Trial  Court  overruled  the  plea,  and  the  General  Term 
aflBrmed  the  ruling,  holding  that,  under  the  Code,  it  was  inad- 
missible. People  V.  Petrea,  30  Hun,  98.  On  appeal  to  the 
Court  of  Appeals,  it  was  held,  Andrews,  J.,  writing  for  the 
courts  that  the  law  in  question  was  unconstitutional  and  void, 
but  that  notwithstanding,  the  paper  filed  by  the  defendant  as 
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a  plea  was  not  a  plea  authorized  by  the  Criminal  Code,  and 
was  therefore  properly  overruled.  The  points  decided  were 
that  the  law  was  unconstitutional,  and  that  the  plea  interposed 
was  inadmissible.     People  v.  Petrea,  92  N.  T.  128. 

The  doctrine  of  this  case  was  reaflSrmed  in  People  v.  Hoo^- 
kerk,  96  K  T.  149,  with  the  additional  point  that  the  defendant 
could  not  under  the  Code  take  the  objection  before  indictment 
which  under  the  decision  of  the  Petrea  case  he  oauld  not  take 
after  indictment 

In  addition  to  the  grounds  before  assigned  for  overruling  the 
plea,  it  is  my  opinion  that  the  provisions  of  the  Criminal  Code 
are  explicit  and  the  authorities  are  decisive  that  the  paper 
offered  as  a  plea  is  not  a  plea  authorized  by  law,  and  it  is  there- 
fore inadmissibla 

Plea  overruled. 


Court  of  Appeals. 

January,  1902. 

THE  PEOPLE  V.  WESLEY  WHEELER. 

(16  N.  Y.  Rep.  487.) 

1.  Labceny — Penal  Code,  section  528. 

False  statements  made  to  the  owner  of  a  residence  by  a  party 
that  he  was  the  owner  of  the  adjoining  lots  and  was  about  to  erect 
a  soap  factory  thereon,  do  not  constitute  false  pretenses  within  the 
meaning  of  section  628  of  th«  Penal  Code. 

2.  Same. 

A  man  is  not  guilty  of  larceny  by  false  pretense,  because  he  has 
not  title  to  either  the  real  eeitate  or  personal  property  which  he 
undertakes  to  sell,  or  says  he  owns,  provided  he  vesite  good  title  in  the 
purchaser  at  the  time  he  pays  the  consideration  for  the  property. 

Appeax  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  12,  1901,  upon  an  order  affirming  a  judgment  of 
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the  Monroe  County  Court  entered  upon  a  verdict  convicting 
the  defendant  of  grand  larceny  in  the  first  d^ree. 

The  f acts^  so  far  as  material^  are  stated  in  the  opinion* 

George  Raines,  for  appellant 

Stephen  J.  Warren,  for  respondent. 

Pabkeb^  Ch.  J.  The  jury  have  found  that  the  defendant 
was  guilty  of  grand  larceny  in  the  first  degree  in  that  he  pro- 
moted a  scheme  by  whidi  one  Giles  F.  Kitts  was  persuaded 
through  false  pretenses  to  part  with  $800,  of  which  the  defend- 
ant in  the  main  received  the  benefit  Several  agents  were  made 
use  of  for  tibat  purpose,  among  them  James  A.  Harris  and 
Albert  P.  Wickes.  The  scheme,  briefly,  was  to  sell  to  Kitts 
some  lots  very  near  to  a  fine  residence  owned  and  occupied  by 
him,  but  which  he  did  not  care  to  buy.  The  defendant  promised 
Harris  to  pay  to  him  a  price  agreed  upon  if  he  should  succeed 
in  selling  the  lots  to  Kitts,  and  in  order  to  enable  him  to  do 
so  he  proposed  to  put  the  title  to  the  lots  in  his  nama  Harris 
was  instructed  to  go  upon  the  lots  with  some  men  and  commence 
operations,  which  were  to  be  announced  as  but  the  initial  steps 
toward  the  erection  of  a  soap  factory.  Wickes  was  to  pretend 
to  be  a  friend  of  Kitts,  and  not  a  friend  of  Harris  or  the  others 
in  the  Scheme,  and  was  to  advise  Kitts  of  the  threatened  erec- 
tion upon  the  lots  of  a  factory  to  be  used  in  the  manufacture 
of  soap.  The  plans  were  carried  out  and  the  anticipated  result 
ensued,  for  as  soon  as  Kitts  appreciated  the  manner  in  which 
his  property  was  menaced,  he  set  about  buying  the  lots  and  did 
buy  them  on  the  tenth  of  November,  some  three  days  following 
Harris'  first  interview  with  him,  paying  therefor  $800  and 
assuming  the  payment  of  a  mortgage  of  $1,800,  which  had  been 
put  upon  the  lots  by  Harris,  and  which  was  but  an  incident 
in  the  scheme  to  get  $2,600  for  the  lots  without  making  neces- 
sary a  cash  payment  of  more  than  $800. 
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Section  528  of  the  Penal  Code  defines  larceny  in  so  far  as 
it  relates  to  this  case,  as  follows:  "A  person  who,  with  the 
intent  to  deprive  or  defraud  the  true  owner  of  his  property, 
or  of  the  use  and  benefit  thereof,  or  to  appropriate  the  same  to 
the  use  of  the  taker,  or  of  any  other  person,  either  .  .  . 
takes  from  the  possession  of  the  true  owner,  or  of  any  other 
person;  or  obtains  from  such  possession  by  color  or  aid  of 
fradulent  or  false  representation  or  pretense,  or  of  any  false 
token  or  writing ;  .  .  .  steals  such  property,  and  is  guilty 
of  larceny.'* 

The  theory  of  the  prosecution  was  that  the  defendants, 
through  his  agents  Harris  and  Wickes,  who  spoke  for  him,  made 
false  statements  or  representations  as  to  the  intention  of  Harris 
to  erect  a  soap  factory  upon  the  lots,  by  which  Kitts  became 
frightened  into  purchasing  the  property,  and  that  such  false 
representations  constituted  false  pretenses  within  the  meaning 
of  the  statute  just  quoted. 

When  the  trial  court  came  to  submit  the  case  to  the  jury, 
at  the  close  of  a  very  long  trial,  he  decided  that  the  threats 
which  Harris  made  to  build  a  soap  factory  upon  the  lots  in  the 
near  future  were  not  false  pretenses  within  the  meaning  of 
the  statute  under  which  the  indictment  was  framed,  and  so 
instructed  the  jury,  a  position  which  met  the  approval  of  the 
Appellate  Division,  as  it  does  of  this  court  That  left  in  the 
judgment  of  the  trial  court  only  one  possible  ground  upon  which 
the  case  could  go  to  the  jury,  and  he  opened  its  presentation 
to  them  in  these  words : 

"  So  I  have  decided  to  send  this  case  to  you  upon  the  other 
allegation  contained  in  the  indictment^  namely:  That  James 
A.  Harris  was  the  owner  of  the  Hague  street  lots.  And  the 
prosecution  must  stand  or  fall  upon  that  allegation.  Now,  in 
case  you  find,  as  a  matter  of  fact,  that  James  A.  Harris  was 
not  the  owner  of  these  lots ;  that  the  assertion  of  ownership  was 
made  to  Kitts  at  the  instigation  of  Wheeler,  with  the  inten- 
tion of  deceiving  Kitts  into  the  belief  that  Harris  actually 
was  the  owner,  and  that  Kitts  by  virtue  of  that  representation 
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was  induced  to  purchase  the  lots  of  him  and  part  with  his 
money  as  the  purchase  price^  then  it  constitutes  a  criminally 
false  pretense^  and  the  amount  of  money  obtained  being  in 
excess  of  five  hundred  dollars,  the  crime  is  defined  by  the 
statutes  of  the  state  as  grand  larceny  in  the  first  degree." 

As  the  jury  were  authorized  to  find  from  the  evidence,  and 
the  court  so  instructed  them,  that  Kitts  did  obtain  from  Harris 
what  he  contracted  for,  and  agreed  to  and  did  pay  for,  namely, 
the  title  and  possession  of  the  property,  the  court's  position 
was  that  it  constituted  a  false  pretense  within  the  intendment 
of  the  statute  if  it  was  stated  that  Harris  had  title  when  he 
had  not,  although  subsequently  and  before  the  receipt  of  the 
money,  title  passed  into  him  and  by  his  conveyance  was  trans- 
ferred to  Kitts.  This  will  sufficiently  appear  by  quoting  a 
single  request  of  the  learned  counsel  for  the  defendant  and  the 
response  of  the  court  thereto : 

"Defendant's  counsel:  I  ask  the  court  to  charge  the  jury 
that  the  representation  alleged  in  the  indictment  that  Harris 
was  the  owner  of  the  lots  on  Hague  street  cannot  be  said  to 
be  f alse^  if  by  the  papers  which  passed  from  Johnson  to  Harris 
and  from  Harris  to  Kitts,  Kitts  became  l^ally  entitled  to  the 
exclusive  and  permanent  use  and  enjoyment  of  the  possession 
of  the  lots  on  Hague  street  with  the  absolute  power  to  sell  and 
convey  the  same  in  fee.  The  Court:  I  decline  to  so  charge. 
Defendant's  counsel  duly  excepted." 

It  is  not  the  law  of  this  state,  as  we  understand  it,  that  a 
man  may  be  guilty  of  larceny  by  false  pretense  because  he  has 
not  title  to  either  the  real  estate  or  personal  property  which 
he  undertakes  to  sell,  or  says  he  owns,  provided  he  vests  good 
title  in  the  purchaser  at  the  time  he  pays  the  consideration  for 
the  property.  If  a  party  represents  that  he  has  title  to  prop- 
erty when  he  knows  he  has  not,  and  by  reason  of  such  repre- 
sentation secures  the  agreed  price  without  vesting,  or  intending 
to  vest,  title  in  the  would-be  purchaser,  the  crime  of  course 
is  made  out  But  there  can  be  no  larceny,  by  false  pretense 
Vol.  XVI— 18 
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or  otiierwise,  where  the  purchaser  gets  precisely  what  he  de- 
liberately bargains  for,  and  for  a  price  which  he  agrees  to  pay, 
knowing  fully  the  character  and  value  of  the  property.  If  the 
court  had  charged  the  jury  as  the  defendant  requested,  and  in 
pursuance  of  it  they  had  found  that  by  the  conveyance  from 
Johnson  to  Harris  and  Harris  to  Kitts  the  latter  became  pos- 
sessed of  the  property  and  vested  witii  the  title  in  fee  of  .the 
lots,  then  this  case  would  be  within  the  illustration  just  made, 
for  Kitts  agreed  to  pay  $2,600  for  the  property  by  paying  $800 
down  and  assuming  the  payment  of  a  mortgage  for  $1,800, 
already  a  lien  upon  the  property;  he  knew  all  about  the  prop- 
erty, for  he  had  once  owned  it,  and  if  he  got  good  title  and 
possession  through  Harris  he  got  everything  he  contracted  for, 
and  hence  there  was  no  larceny  by  false  pretense  or  otherwiset 
The  wrong  which  the  defendant  and  his  associates  perpe- 
trated upon  Kitts  (if  the  title  to  the  lots  was  vested  in  him) 
was  of  an  entirely  different  character  from  that  of  larceny  by 
false  pretense,  in  that  they  so  operated  on  his  mind  as  to  induce 
him  to  buy  property  which  he  did  not  desire.  It  may  well  be 
that  the  defendant  and  the  others  associated  with  him  in  the 
matter  may  be  guilty  of  a  conspiracy  and  possibly  of  some  other 
offenses  against  the  law,  but  they  cannot  be  held  to  be  guilty  of 
a  crime  of  grand  larceny  by  false  pretense,  provided  it  be  true 
that  Kitts  got  good  title  to  the  property  at  the  time  he  paid  over 
the  consideration,  and  the  court  should  have  so  charged  the 

jury- 

The  judgment  of  conviction  should  be  reversed,  and  a  new 
trial  ordered. 

Gray,  O'Bbien,  Landon,  Cullen  and  Wbbneb,  JJ.,  con- 
cur ;  Haioht,  J.,  not  voting. 

Judgment  of  conviction  reversed. 
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Supreme  Court  —  Speeial  Term^  New  fork. 

January,  1902. 

THE  PEOPLE  EX  EEL.  PAULINE  GAIGNAT  v.  THE 
SUPERINTENDENT  OF  THE  N.  Y.  STATE  REF. 
FOR  WOMEN. 

(37  Misc.  92.) 

PBOSTlTUnON — JUBISDICTION. 

A  magistrate  of  the  city  of  New  York  has  jurisdiction  of  a  charge 
where,  by  the  sworn  confession  of  relator^  she  had  been  placed 
in  a  house  by  a  man  and  there  prostituted  herself  daily,  turning  oyer 
the  money  there  earned  to  the  man  who  placed  her  there,  and  there  is 
no  merit  in  the  contention  that  he  had  no  jurisdiction  because  there 
was  no  evidence  that  it  was  a  house  of  prostitution. 

Habeas  corpus  and  certiorari. 

Cornell  &  Hanrehan,  for  relator. 

Henry  G.  Gray,  Assistant  District  Attorney,  opposed. 

Gildebbleeve^  J.  These  are  writs  of  habeas  corpus  and 
certiorari.  The  relator,  Pauline  E.  Gaignot,  a  French  girl  of 
about  nineteen  years  of  age,  was  charged  with  being  found  in 
a  reputed  house  of  prostitution,  associating  with  vicious  and 
dissolute  persons  and  being  in  danger  of  becoming  morally  de- 
praved, and  she  was  committed  by  a  city  magistrate  to  the 
reformatory  for  women  at  Bedford,  in  this  State,  in  accordance 
with  the  provisions  of  section  1466  of  the  Consolidation  Act 
and  chapter  632  of  the  Laws  of  1899.  The  rule  is  well  settled 
that  under  writs  of  habeas  corpus  and  certiorari,  this  court 
will  not  review  the  conviction  by  a  magistrate,  where  he  had 
jurisdiction  of  the  charge  and  authority  to  impose  sentence. 
The  counsel  for  the  relator  urges  that  the  magistrate  was  with- 
out jurisdiction  because  there  is  no  evidence  that  the  house 
referred  to  in  the  complaint  was  a  house  of  prostituion.  There 
is  no  merit  in  this  contention.     According  to  the  sworn  con- 


Digitized  by  VjOOQIC 


276       NEW  YOEK  CEIMINAX.  BEPOETS^  VOL.  XVI. 

fession  of  the  relator  herself,  she  was  placed  in  the  house  No. 
Ill  West  Fortieth  street  by  one  Paul  D'Oligny,  or  Aligny, 
and  she  there  had  sexual  intercourse  with  four  different  men 
on  an  average  daily,  and  that  she  gave  "the  fruits  of  her 
shame  "  to  the  said  Paul  D'Oligny,  or  Aligny,  who  came  daily 
to  the  house  to  receive  the  money  thus  earned  by  the  relator. 
I  am  of  the  opinion  that  the  magistrate  had  jurisdiction  of  tiie 
charge  and  authority  to  impose  the  sentence,  and  this  court  will 
not  interfere  with  his  decision.  The  learned  assistant  district 
attorney  raises  some  points  as  to  the  regularity  of  the  practice 
pursued  by  the  counsel  for  the  relator,  but  it  is  unnecessary  to 
discuss  them,  in  view  of  the  conclusion  at  which  I  have  arrived^ 
as  above  indicated. 

Writs  dismissed  and  prisoner  remanded. 


Supreme  Conrt  —  Special  Term^  New  Tork. 

January^  1902. 

THE  PEOPLE  EX  EEL.  FANNY  EISEN  v.  WILLIAM 
FLYNN,  AS  Warden,  etc. 

(37  Misc.  90.) 

PBOBTITUnON — JUBIBDICnOK — ^LaWS  1901,  OHAPTEB  334,  SECnOK  141. 

The  Tenement  House  Act,  Laws  1901,  chapter  334,  section  141,  pro- 
vides that  a  woman  committing  prostitution  in  a  house  of  prostita- 
tion,  or  in  a  house  of  assignation,  or  in  a  tenement  house,  shall  be 
punishable  as  a  vagrant,  and  if  she  has  been  guilty  of  proetituting 
herself  in  a  tenement  house  the  city  magistrate  has  jurisdiction  to 
commit  her,  and  his  commitment  will  not  be  reviewed  on  habeai 
corpus  or  certiorari. 

Writs  of  habeas  corpus  and  certiorari. 

Arthur  C.  Palmer,  for  relator. 

Henry  G.  Gray,  Assistant  District  Attorney,  opposed. 
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GiLDEBSLEEVE^  J.  These  are  writs  of  habeas  corpus  and  cer- 
tiorari to  review  the  commitment  by  a  city  magistrate  of  one 
•Fanny  Eisen  to  the  city  prison,  thence  to  be  transferred  to  the 
workhouse.  The  rule  is  well  settled  that,  upon  these  writs,  this 
court  will  not  review  the  conviction  by  a  magistrate,  where  he 
had  jurisdiction  of  the  charge  and  authority  to  impose  the 
sentence.  People  ex  rel.  Manning  v.  Hagan,  34  Misc.  Rep. 
24.  The  only  question,  therefore,  for  me  to  determine  here 
is  whether  the  charge  constituted  an  offense,  punishable  in  the 
manner  above  stated.  The  magistrate  found  the  relator  guilty 
of  prostituting  herself  in  her  apartment  in  a  tenement  house, 
and  committed  her,  as  we  have  seen,  to  the  city  prison,  whence 
to  be  transferred  to  the  workhouse,  under  the  provisions  of  the 
Tenement  House  Act  (Laws  of  1901,  chap.  334,  sec  141),  and 
pursuant  to  the  provisions  of  the  charter  of  this  city.  Laws  of 
1901,  chap.  466,  sec.  707.  The  statute  provides  that  "A 
woman  who  knowingly  resides  in  or  commits  prostitution  in 
a  house  of  prostitution  or  assignation  of  any  description  in  a 
tenement  house  or  solicits  any  man  or  boy  to  enter  therein  for 
purposes  of  prostitution  shall  be  deemed  a  vagrant,  and  upon 
conviction  thereof  shall  be  committed  to  a  county  jail  for  a 
term  not  exceeding  six  months  from  the  date  of  commitment 
The  procedure  in  such  case  shall  be  the  same  as  that  provided 
by  law  for  other  cases  of  vagrancy."  The  charter  provides 
that  when  the  person  convicted  of  vagrancy,  including  persons 
convicted  as  prostitutes,  is  over  twenty-one  years,  and  is  not 
committed  to  a  reformatory  she  shall  be  committed,  in  the  bor- 
oughs of  Manhattan  and  The  Bronx,  to  the  workhouse  on 
Blackwell's  island.  It  seems  to  me,  that,  although  somewhat 
badly  worded  and  imperfectly  punctuated,  the  statute,  above 
quoted  (Laws  1901,  chap.  334,  sec.  141),  must  be  held  to  pro- 
vide that  a  woman  convicted  of  commiitting  prostitution  in  a 
house  of  prostitution,  or  in  a  house  of  assignation,  or  in  a  tene- 
ment house,  shall  be  punishable  as  a  vagrant  in  the  manner 
above  set  forth.  If  the  relator  has  been  guilty  of  prostituting 
herself  in  a  tenement  house,  the  city  magistrate  had  jurisdiction 
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to  cammit  her*  The  magistrate,  as  we  have  seen,  has  found, 
M  n  matter  of  fact^  that  she  did  so  pro&titute  herself,  and  this 
court,  as  I  have  already  stated,  will  not>  on  these  writs,  review 
his  decision  on  the  facts  and  ascertain  if  the  magistrate  had 
aufficient  proof  of  her  guilt.  He  did  have  jurisdiction  of  the 
charge  and  authority  to  commit  The  learned  counsel  for  the 
relator  makes  much  of  the  fact  that  only  one  act  of  prostitution 
is  charged ;  but,  so  far  as  the  case  at  bar  is  concerned,  it  malkes 
little  difference  whether  the  act  constituting  the  offense  be  a 
single  one  or  one  of  a  long  series.  The  object  of  the  provision 
is  to  protect  honest  and  virtuous  women  and  children  who  in- 
habit tenement  houses  from  the  intrusion  of  prostitutes,  and 
full  enforcement  should  be  given  thereto.  The  writs  are  dis- 
missed and  the  prisoner  remanded. 

Writs  dismissejl  and  prisoner  remanded. 


Sapreme  Court  —  Special  Term,  New  York. 

January,  1902. 

THE  PEOPLE  EX  EEL.  JOHN  WILSON  v.  WILLIAM 
FLYNN,  AS  Warden,  etc. 

(37  Misc.  87.) 

1.  Policy  PLATmo — Penal  Code,  sectiok  344b. 

Section  344b  of  the  Penal  Code  forbidding  policj  playing  is  con- 
stitutional. 

2.  OoNBTrnmoNAL  Question  Mat  be  Raised  on  Wbit  or  FAincAfl  Oobfub. 

Where  on  a  habeas  corpus  proceeding  there  are  no  uncontroyertad 
facts  before  the  court  and  the  jurisdiction  and  authority  of  the  magis- 
trate to  commit  are  alone  disputed,  the  question  of  the  constitu- 
tionality of  the  section  of  the  Penal  Code  is  clearly  raised  in  a  pro- 
ceeding by  habeas  corpus  without  the  aid  of  a  writ  of  certiorari. 

Habeas  corpus  proceeding. 
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Cantwell  &  Moore,  for  relator. 

Henry  G.  Gray,  Assistant  District  Attorney,  opposed. 

GiiJ)EBSLEEVE,  J.  John  Wilson  was  diarged  with  violating 
section  344a  of  the  Penal  Code,  and  was  committed  to  jail  by 
a  city  magistrate  to  answer  to  the  Court  of  General  Sessions, 
and  bail  was  fixed  at  $1,000.  The  relator  obtained  a  writ  of 
habeas  corpus.  The  complaint,  upon  which  the  commitment 
was  made,  is  submitted  with  papers,  and  is  worded  as  follows, 
vizL :  "  Edward  J.  Keardon^  of  No.  175  East  Nineteenth  street^ 
aged  23  years,  occupation^  superintendent,  being  duly  sworn, 
deposes  and  says,  that  on  the  18th  day  of  December,  1901,  at 
4  o'clock  in  the  afternoon,  at  the  City  of  New  York,  in  the 
County  of  New  York,  at  No.  11  Coenties  slip,  in  store  on 
ground  floor,  John  Wilson  (now  here)  did  have  in  his  posses- 
sion a  certain  writing  paper  or  document  representing  or  being 
a  record  of  chance,  share  or  interest  in  numbers,  commonly 
called  policy,  or  a  certain  paper,  print,  writing,  numbers^  de- 
vice, policy  slip,  or  article  of  a  kind  such  as  is  commonly  used 
in  carrying  on,  promotion  of  or  playing  the  game  commonly 
called  policy.  All  of  which  deponent  charges  was  a  violation 
of  the  statute  in  such  case  made  and  provided,  and  deponent 
prays  that  said  John  Wilson  may  be  dealt  with  according  to 
law."  The  relator  claims  that  the  charge  did  not  constitute 
a  crime,  and  that  the  magistrate  was  without  jurisdiction  to 
make  the  commitment.  I  think  there  can  be  no  serious  doubt 
that,  by  habeas  corpus,  this  court  is  not  entirely  limited  to  a 
review  of  the  regularity  of  the  commitment,  but  may  go  back 
of  the  conmiitment  and  inquire  into  the  jurisdiction  of  the 
magistrate,  notwithstanding  the  commitment  appears  on  its  face 
r^ular,  where  the  question  of  jurisdiction  depends  upon  the 
wording  of  the  charge  set  forth  in  the  complaint,  and  no  con- 
troverted question  of  fact  is  present,  as  in  this  case.  If  the 
charge  above  quoted  did  not  constitute  a  crime,  it  is  clear  that 
the  magistrate  had  no  jurisdiction  and  was  without  authority 
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to  grant  the  commitment  in  question.  Section  344a  of  the 
Penal  Code  provides  for  the  pimishment,  by  imprisonment  for 
not  more  than  two  years  and,  in  the  discretion  of  the  court,  by 
a  fine  of  not  more  than  $1,000,  of  one  who  shall  have  in  his 
possession,  "  knowingly,"  any  policy  papers.  The  charge  here- 
in, set  forth  above,  does  not  state  that  Wilson  "knowingly" 
had  the  policy  papers  in  his  possession,  and,  threfore,  so  far 
as  section  344a  alone,  is  concerned,  the  charge  against  Wilson 
did  not  constitute  a  crime.  The  learned  magistrate,  however, 
appears  to  have  relied  upon  section  344b  to  muke  up  the  defi- 
ciency above  indicated.  The  last  section  provides  that  "  That 
possession  by  any  person  other  than  a  public  officer,  of  any 
writing,  paper,  or  document  .  .  .  commonly  called  'policy* 
.  .  .  is  presumptive  evidence  of  possession  thereof  know- 
ingly and  in  violation  of  tiie  provisions  of  section  three  hun- 
dred and  forty-four  a."  The  charge  in  this  case  does  not  state 
whether  or  not  the  said  Wilson  was  a  public  officer,  and  so  not 
within  ibis  section.  However,  that  point  is  not  raised  here, 
and  the  presumption  is  that  he  was  not  a  public  officer.  The 
learned  counsel  for  the  relator  claims  that  section  344b  of  the 
Penal  Code  is  unconstitutional  and  void,  and,  therefore,  con- 
ferred no  jurisdiction  upon  the  magistrate.  The  district  at- 
torney desires  to  be  heard  on  this  question,  but  urges  that  the 
constitutionality  of  section  344b  should  be  raised  by  a  writ  of 
certiorari.  I  am  inclined,  however,  to  follow  the  doctrine  of 
People  V.  Hagan,  34  Misc.  Eep.  24,  where  Mr.  Justice  Soott 
uses  these  words,  viz. :  "  In  every  respect,  except  the  actual 
production  of  the  body  of  the  prisoner,  the  proceedings  upon  a 
writ  of  certiorari'  are  precisely  the  same  as  upon  a  writ  of 
habeas  corpus.  .  .  .  The  writ  of  certiorari  issued  in  this 
proceeding  does  not  bring  before  the  court  any  further  or  other 
paper  or  evidence,  or  give  the  court  any  further  or  other  right 
of  determination  than  does  the  writ  of  habeas  corpus,  and  there 
is  no  advantage  to  be  gained  by  the  prisoner,  or  warrant  to  be 
found  in  the  statutes  for  the  issue  of  both  writs  simultaneously." 
There  are,  as  I  have  said,  no  controverted  facts  before  the  court. 
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in  the  case  at  bar,  and  the  jurisdiction  and  authority  are  alone 
disputed.  I  am  of  opinion  that  the  question  of  the  constitu- 
tionality of  sections  344a  and  344b  of  the  Penal  Code  is  clearly 
raised  in  this  proceeding  by  the  habeas  corpus,  without  aid  of 
an  additional  writ  I  have  given  the  statute  in  question  suffi- 
cient consideration  to  reach  the  conclusion  that  further  argu- 
ment as  to  its  constitutionality  will  not  at  this  time  serve  any 
useful  purpose.  Without  discussing  the  question,  I  think  it  best 
to  hold,  pro  forma,  that  the  sections  under  consideration  are 
not  in  contravention  of  the  Constitution  of  the  State  of  New 
York,  and  uhat  the  magistrate  had  jurisdiction  of  the  person 
of  the  relator  and  of  the  subject-matter,  and  the  relator  was  law- 
fully committed.  Under  the  circumstances,  however,  I  con- 
sider it  proper  that  a  stay  should  be  granted,  in  order  that  the 
relator  may  have  a  reasonable  opportunity  for  the  review  of  this 
decision,  and  that  in  the  meantime  he  should  remain  on  bail. 
Ordered  accordingly. 


Conrt  of  Appeals. 

January  14,  1902. 

THE  PEOPLE  V.  WILLIAM  F.  MILLER 

(169  N.  Y.  339.) 

APPEAL--G0N8TrrUTI0N,   SECTION  9,   ABTIGLB  6. 

An  appeal  from  an  order  granting  a  new  trial  in  a  criminal  case 
is  not  affected  by  section  9  of  article  6  of  the  constitution,  as  the 
limitation  upon  appeals  to  the  Court  of  Appeals  contained  ini  that 
section  applies  to  civil  cases  only,  and  section  519,  Code  Criminal 
Procedure,  gave  an  appeal  to  the  people  as  a  matter  of  right. 

IlTDICTMENT — ^LABCEirr. 

An  indictment  in  the  common  law  form  charging  larceny  is  still 
good,  and  defendant's  conviction  can  be  upheld  if  the  charge  was  sus- 
tained at  the  trial  by  the  proofs. 
Labcent — ^Penal  Code,  sectioit  528. 

The  offense  of  larceny  at  common  law  is  established  by  proof  on 
the  part  of  the  prosecution,  showing  that  the  defendant  obtained 
possession  of  the  property  by  some  trick,  fraudulent  device  or  artifice, 
ammo  fvrands  with  the  intention  at  the  time  of  subsequently  ap- 
propriating it  to  his  own  use. 
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4.  Same — Obtaining  Monbt  bt  False  Pbstenbbs. 

False  pretenses,  as  understood  in  the  criminal  law,  as  a  means  of 
obtaining  the  title  or  possession  of  money  or  personal  property,  im- 
ports an  intentional  false  statement  concerning  a  material  matter  of 
fact  upon  which  the  complainant  relied  in  parting  with  the  property 
or  in  delivering  the  possession,  where  the  defendant's  crime  con- 
sisted of  obtaining  money  by  false  statemicnts,  all  promissory  in 
nature  and  character,  and  in  persuading  depositors  of  money  that  he 
would  obtain  large  dividends  on  their  money  through  inside  informa- 
tion in  the  stock  market,  it  does  not  constitute  the  crime  of  obtain- 
ing money  by  false  pretenses. 

5.  Tbial — False  Pbetenses  a  Pabt  of  the  Tbick. 

The  court  charged  that  the  defendant  would  be  guilty  of  larceny 
if  he  obtained  monery  by  false  pretenses,  as  a  part  of  the  device  or 
scheme,  trick  or  artifice,  intending  to  appropriate  it  to  his  own  use. 
Defendant's  counsel  requested  the  court  to  charge  that  if  the  de- 
fendant obtained  the  money  by  false  representations  he  could  not  be 
convicted  under  the  indictment,  which  was  refused.     Held,  no  error. 

6.  Same. 

The  defendant's  counsel  also  requested  the  court  to  charge  the 
jury  that  in  order  to  convict  the  defendant  they  must  find  that  at 
the  time  he  received  the  money  he  formed  an  intent  to  steal  it,  which 
was  refused,  but  the  court  charged  that  defendant  was  guilty  of 
larceny  if  he  formed  an  intend  to  steal  it  prior  to  a  date  named, 
which  was  subsequent  to  the  receipt  of  the  mon^.  Held,  while 
technically  an  error,  it  could  not  have  prejudiced  defendant's  rights, 
as  the  evidence  in  the  case  permitted  of  but  one  infererre  as  to  de- 
fendant's purpose,  and  that  was  that  he  intended  to  appropriate  the 
money  at  the  time  he  received  it. 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Department,  made  Octo- 
ber 11,  1901,  reversing  a  judgment  of  the  Kings  County  Court 
rendered  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  grand  larceny  in  tiie  first  degree. 

The  facts  so  far  as  material,  are  stated  in  the  opinion. 

John  F.  Clarke  and  Martin  W.  Littleton,  for  appellant 

Frederick  B.  House,  Louis  J.  Vorhaus  and  R.  A.  Ammon, 
for  respondent 

O'Beien,  J. :  The  defendant  was  convicted  of  the  crime  of 
grand  larceny  and  sentenced  to  imprisonment  in  the  state  prison 
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for  ten  years,  but  upon  appeal  the  court  below  has  reversed 
the  judgment  of  conviction  and  granted  a  new  trial,  and  the 
People  have  appealed  to  this  court  from  that  order.  If  this 
were  a  civil  action  the  case  would  not  be  appealable  to  this 
courts  since  by  section  nine  of  article  six  of  the  Constitution, 
appeals  to  this  court  are  limited  to  three  classes  of  cases,  namely, 
final  judgments  in  actions,  final  orders  in  special  proceedings 
and  orders  granting  new  trials  on  exceptions  where  the  appel- 
lant stipulates  that  on  affirmance  judgment  absolute  shall  be 
rendered  against  him.  It  is  obvious  that  the  appeal  in  this  case 
does  not  fall  within  any  of  the  three  classes  specified.  It  is 
an  appeal  from  an  order  granting  a  new  trial  in  a  criminal 
case,  and  if  the  limitations  upon  appeals  to  this  court,  specified 
in  this  provision  of  the  Constitution,  have  any  application  to 
criminal  cases,  then  clearly  this  court  would  have  no  jurisdic- 
tion to  review  the  order  in  question,  but  we  think  that  it  is 
very  obvious  from  the  language  of  the  limitations  themselves 
that  they  have  no  application  to  appeals  in  criminal  cases. 
It  is  true  that  judgments  in  capital  cases  are  excepted  from  the 
operation  of  this  provision  of  the  Constitution.  The  exception 
was  probably  unnecessary  and  inserted  in  the  text  from  abund- 
ant caution,  otherwise,  as  supposed,  it  might  be  claimed  that 
appeals  in  such  cases  directly  from  the  trial  court  had  been 
abolished  and  our  right  to  review  the  facts  in  such  cases  abro- 
gated. The  exception  was,  therefore,  inserted  in  order  to  pre- 
serve the  right  of  appeal  in  such  cases,  as  it  existed  before  the 
recent  Constitution  was  enacted.  This  was  the  plain  purpose 
of  the  reference  in  the  section  to  capital  cases,  and  the  fact 
that  an  unnecessary  exception  in  regard  to  such  cases  was  in- 
serted in  the  provision  cannot,  of  course,  include  within  the 
limitations  other  criminal  cases  not  referred  to.  The  limita- 
tion upon  appeals  to  this  court  contained  in  that  section 
manifestly  applies  to  civil  cases  only.  Nothing  contrary  to  this 
proposition  was  decided  in  People  v.  Helmer,  164  jN".  Y.  696, 
though  certainly  the  question  was  discussed.  But  it  will  be 
seen  by  an  examination  of  the  case  that  no  question  of  jurisdic- 
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tion  was  involved  or  decided,  and  the  subsequent  decisions  in 
this  court  indicate  very  clearly  that  there  was  no  intention  to 
decide  any  such  proposition  in  that  case.  People  v.  Willis^  158 
N.  Y.  392 ;  People  v.  Klipfel,  160  N.  Y.  371 ;  People  v.  Kane, 
161  K  Y.  380;  People  v.  Drayton,  168  K  Y.  10.  In  the 
three  cases  first  cited  it  will  be  seen  that  this  court  could  not 
have  taken  jurisdiction  of  the  appeal  if  the  limitations  pre- 
scribed in  the  Constitution  had  any  application ;  and  in  the  case 
last  cited  it  was  expressly  stated  in  the  opinion  that  the  limita- 
tions referred  to  have  no  application  to  a  criminal  case,  and 
that  the  jurisdiction  of  this  court  to  hear  appeals  of  this  chai^ 
acter  rests  entirely  upon  the  provisions  of  section  five  hundred 
and  nineteen  of  the  Code  of  Criminal  Procedure,  re^nacted 
since  the  present  Constitution  went  into  effect  This  section 
gives  an  appeal  in  this  case  to  the  People  as  matter  of  right, 
and  so  we  have  no  doubt  as  to  our  jurisdiction  to  review  the 
order  in  question. 

The  indictment  charged  the  defendant  with  grand  larceny 
in  two  counts.  The  first  count  charged  the  defendant  with  a 
felonious  appropriation  to  his  own  use  of  one  thousand  dollars 
in  money  which  he  then  and  there  had  in  his  possession,  cus- 
tody and  control  as  bailee,  servant,  attorney,  agent,  clerk 
and  trustee  of  the  complainant.  This  charge  was  abandoned 
on  the  trial  and  no  further  reference  need  be  made  to  this 
count  in  the  indictment.  ^  The  second  count  charges  the  de- 
fendant with  larceny  in  the  common-law  form,  namely,  that 
"  on  the  sixteenth  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-nine,  at  the  borough 
and  in  the  county  aforesaid,  with  force  and  arms,  one  thousand 
dollars  in  the  money  and  lawful  currency  of  the  United  States 
of  the  value  of  one  thousand  dollars  of  the  goods  and  chattels 
and  property  of  one  Catherine  Moser,  then  and  there  being 
found,  feloniously  did  steal,  take  and  carry  away,  to  the  great 
damage  of  the  said  Catherine  Moser,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  the  People  of  tihe  State  of  New  York  and  their  dignity." 
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The  defendant  was^  therefore^  charged  with  the  crime  of  which 
he  was  convicted  in  proper  form.  An  indictment  in  the  com- 
mon-law form  charging  larceny  is  still  good,  and  the  defendant's 
conviction  can  be  upheld  if  the  charge  was  sustained  at  the 
trial  by  the  proofs.  It  is  stated  in  the  order  appealed  from  that 
the  judgment  was  reversed  for  errors  of  law  and  not  for  errors 
or  questions  of  f  act^  or  as  matter  of  discretion^  and  that  the 
court  had  reviewed  and  considered  all  the  questions  of  fact  in 
the  case  and  found  no  error  therein.  This  provision  of  the  order 
means,  of  course,  that  the  learned  court  below  had  examined 
the  evidence  given  at  the  trial  to  prove  the  various  acts  and 
doings  of  the  defendant,  which  it  is  claimed  constituted  the 
crime  charged  and  found  tfeat  they  were  sufficiently  estab- 
lished, but  reversed  the  judgment  on  questions  of  law.  In  this 
aspect  of  the  case  the  duty  of  this  court  is  very  dear  and 
simple.  We  are  to  determine  whether  there  is  any  evidence 
in  the  record  which  could  properly  have  been  submitted  to  the 
jury  in  support  of  the  charge  of  larceny,  and  if  so,  whether 
there  are  any  exceptions  to  the  rulings  of  the  court  upon  the 
trial  which  warranted  the  learned  court  below  in  reversing  the 
judgment  The  fundamental  question  in  the  case  is  whether 
the  proof  given  at  the  trial  and  embraced  in  the  record  now 
before  us  warranted  the  trial  court  in  submitting  the  case  to 
the  jury.  The  defendant's  counsel,  at  the  dose  of  the  evidence, 
requested  the  court  to  discharge  the  defendant  and  dismiss  the 
indictment^  upon  the  ground  that  no  proof  had  been  given  to 
sustain  the  charge  of  a  common-law  larceny,  and  his  request  in 
this  respect  was  denied  and  exception  taken.  The  same  point 
was  raised  by  other  requests  before  the  case  was  finally  submit- 
ted to  the  jury. 

The  evidence  at  the  trial  to  prove  the  offense  diarged  took 
a  wide  range  and  covered  a  broad  field  of  inquiry,  and  although 
it  related  to  only  about  eight  months  of  the  defendant's  career, 
there  is  little,  if  any,  dispute  about  the  facts.  They  are  stated 
very  fully  and  fairly  in  the  two  opinions  rendered  in  the  court 
below  (64  App.  Div.  460),  and,  therefore,  a  mere  general  out- 
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line  of  the  defendant's  transactions  will  be  quite  sufficient  here 
for  all  the  purposes  of  this  appeal.  The  defendant's  first  ap- 
pearance before  the  public  was  as  a  member  of  a  prominent 
church  in  Brooklyn,  in  the  work  of  which  he  seems  to  have 
taken  an  active  part>  since  he  was  at  one  time  the  president  of 
the  Christian  Endeavor  Society.  His  standing  in  the  church 
gave  him  the  opportunity  to  form  the  acquaintance  of  the  young 
men  attending  the  Sunday  school,  with  many  of  whom  he  was 
soon  on  intimate  terms.  Many  of  these  young  men  became  his 
first  victims  or  customers  in  a  financial  scheme  which  he  had 
formed  in  order  to  appropriate  to  himself  the  money  of  the 
credulous  and  unwary.  His  plan  was  first  put  into  operation 
in  a  very  simple  way  in  March,  1899,  when  he  announced  that 
he  possessed  such  means  of  obtaining  inside  information  of 
great  money-making  operations  in  the  New  York  Stock  Ex- 
change and  the  exchange  in  other  cities  that  he  was  able  to 
make  and  pay  large  profits  to  parties  who  would  deposit  money 
with  him.  The  scheme  proposed  to  depositors  by  defendant 
was  that  for  every  ten  dollars  or  more  deposited  with  him  he 
would  pay  ten  per  cent  weekly  until  the  deposit  was  with- 
drawn. The  depositor  was  to  be  guaranteed  against  loss  by  what 
he  called  surplus  and  the  deposit  could  be  withdrawn  at  any 
time  upon  a  notice  of  one  week.  He  represented  himself  as 
the  manager  of  what  is  styled  the  "  Franklin  Syndicate,"  and 
all  his  advertisements,  circulars  and  receipts  had  upon  their 
face  a  picture  or  portrait  of  Dr.  Franklin,  under  which  was 
printed  one  of  the  apothegms  attributed  to  that  eminent  phil- 
osopher, namely :  "  The  way  to  wealth  is  as  plain  as  the  road  to 
market"  At  first  he  carried  on  his  operations  in  a  candy 
store,  where  he  met  such  persons  as  he  was  able  to  persuade  to 
invest,  but  as  soon  as  the  project  had  fairly  started  he  engaged 
the  top  floor  of  a  two-story  house  in  a  residential  district  This 
place  for  the  conduct  of  his  operations  is  described  by  one 
of  the  witnesses  as  a  small  hall  room  with  three  chairs,  a  small 
table,  a  desk  and  a  safe.  He  paid  the  promised  weekly  dividend 
promptly  and  the  allurement  of  such  enormous  profits  made 
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every  depositor  a  missionary  to  propagate  the  new  theory  by 
means  of  which  wealth  could  be  easily  and  speedily  attained* 
The  scheme,  of  course,  could  not  succeed  vrithout  a  constant  ac- 
cession of  new  depositors,  and  they  came.  The  project  grew  and 
expanded  with  amazing  rapidity.  The  wildest  dreams  that  the 
defendant  could  possibly  have  entertained  were  more  than 
realized.  In  the  month  of  October  following  the  conmience- 
ment  of  his  operations^  he  was  obliged  to  rent  the  whole  house, 
and  there  he  established  a  correspondence  and  literary  bureau 
under  the  management  of  a  person  who  understood  the  way  to 
reach  the  public  through  the  public  press,  as  well  as  by  attractive 
advertisements,  circulars  and  other  publications  that  were  scat- 
tered broadcast  throughout  the  city,  the  country,  and  were  sent 
even  to  foreign  lands.  Immense  sums  of  money  were  expended 
in  purchasing  space  in  the  public  press,  and  even  in  financial 
periodicals,  announcing  the  amazing  success  of  the  project.  The 
public  throughout  the  country  read  and  believed,  a  striking 
proof  of  the  extent  to  which  men  may  be  influenced  even  in 
their  pecuniary  interests  by  the  organs  of  public  opinion.  When 
the  checks  for  dividends  were  sent  out  to  the  depositors,  they 
were  always  accompanied  by  circulars  or  newspapers  contain- 
ing highly  colored  descriptions  of  the  astonishing  success  of 
what  was  called  the  "  Syndicate."  In  October  and  November 
the  scheme  had  reached  its  highest  development.  The  house 
was  filled  with  clerks,  all  working  from  nine  in  the  morning 
until  ten  at  night,  drawing  dividend  checks,  receiving  money 
and  sending  out  circulars  and  newspapers.  The  streets  were 
daily  crowded  with  depositors ;  two  lines  were  daily  formed,  one 
of  depositors  and  the  other  to  draw  dividends,  and,  of  course, 
the  depositors  were  encouraged  by  the  success  of  their  neigh- 
bors who  were  receiving  such  enormous  rewards.  Money  was 
piled  in  heaps  about  the  place,  upon  the  counter  and  the  floor. 
People  remained  in  the  line  for  hours  waiting  their  turn  to 
reach  the  house  to  deposit  their  money.  The  crush  was  so 
great,  as  the  proof  tended  to  show,  that  the  stoop  broke  down 
and  a  new  one  had  to  be  erected.     Money  was  received  to  the 
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amount  of  over  sixty  thousand  dollars  on  some  days.  The  mail 
brought  from  all  parts  of  the  country,  daily,  hundreds  of  let- 
ters containing  deposits,  and  twenty  or  more  clerks  were  em- 
ployed writing  dividend  checks,  the  defendant's  name  being  at- 
tached by  means  of  a  rubber  stamp.  On  some  days  the  divi- 
dends paid  out  amounted  to  as  much  as  thirteen  thousand  dol- 
lars. No  books  were  kept  and  no  stocks  or  collateral  were  ever 
seen.  The  place  had  no  telephone  or  any  of  the  furnishings  of 
an  ordinary  office.  At  one  time  highly  colored  advertisements 
were  inserted  in  six  or  seven  hundred  papers  throughout  the 
United  States,  for  which  the  defendant  paid  over  twenty  thou- 
sand dollors.  The  character  of  these  advertisements  need  not 
be  stated.  It  is  sufficient  to  say  that  they  were  so  framed  as 
to  attract  the  ignorant  and  credulous.  About  the  twenty-fourth 
of  November,  1899,  a  little  more  than  eight  months  from  the 
time  that  the  scheme  was  first  put  into  execution,  the  defendant 
had  received  over  one  million  dollars  in  deposits  from  over 
twelve  thousand  depositors  throughout  the  United  States, 
Canada,  and  there  were  even  a  few  from  Europe.  He  had  paid 
out  large  sums  of  money  in  dividends,  as  that  was  an  esential 
part  of  the  scheme;  but  he  had  been  so  successful  in  reaching 
the  ear  of  the  public  that  he  had  on  hand  large  sums  of  money. 
On  the  date  last  mentioned  he  closed  the  concern,  made  a  gen- 
eral assignment  for  the  benefit  of  creditors  and  fled  to  Canada, 
taking  with  him  one  hundred  thousand  dollars  in  United  States 
bonds,  which  he  had  just  purchased,  and  the  proceeds  of  a  bank 
certificate  of  deposit  for  the  same  amount,  which  he  procured 
to  be  cashed.  This  in  brief  is  the  history  of  the  defendant's 
operations,  and,  although  they  savor  more  of  romance  than 
reality,  the  facts  were  established  at  the  trial  by  incontestable 
proof.  The  defendant  never  in  fact  had  any  connection  with 
the  stock  exchange,  and  did  not  purchase  or  deal  in  securities 
of  any  kind.  He  had  in  fact  no  business  except  the  prepara- 
tion and  distribution  of  circulars  and  advertisements,  the  re- 
ceipt of  money  from  the  various  depositors  and  the  distribu- 
tion of  the  so-called  dividends.  The  whole  project  from  begin- 
ning to  end  was  a  transparent  swindle. 
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The  complainant  in  this  case  was  one  of  the  persons  induced 
to  become  a  depositor  by  the  flattering  promise  of  large  divi- 
dends which  the  defendant  held  out  to  the  public  through  the 
press  and  otherwise.  On  the  twelfth  of  October,  1899,  she  de- 
posited one  hundred  dollars  and  received  a  weekly  dividend 
of  ten  dollars  until  about  the  time  that  the  concern  collapsed. 
On  the  sixteenth  of  November  she  was  induced  to  deposit  with 
the  defendant  the  one  thousand  dollars  mentioned  in  the  in- 
dictment. She  received  a  receipt  therefor,  which  was  num- 
bered 12,217.  The  receipt  on  its  face  purported  to  give  her 
an  interest  in  the  Franklin  Syndicate.  It  stated  that  the  prin- 
cipal was  guaranteed  against  loss  by  surplus,  and  that  it 
could  be  withdrawn  at  any  time  upon  one  week's  notice  and 
the  return  of  the  receipt,  and  that  ten  per  cent  would  be  paid 
weekly  on  the  deposit  until  the  principal  was  withdrawn.  The 
circumstances  under  which  she  delivered  the  money  to  the  de- 
fendant will  appear  from  her  own  statement  of  the  transaction : 
"  After  reaching  the  place  where  Miller  was  sitting  I  gave  him 
my  thousand  dollars.  This  thousand  dollars  was  in  United 
States  currency;  it  was  in  bills.  I  do  not  wish  to  mention 
where  I  got  the  thousand  dollars  from.  I  asked  him  if  he  would 
insure  the  money  against  loss,  and  he  said  the  coupon  was  in- 
surance enough.  By  the  coupon  he  referred  to  the  paper  which 
he  gave  me.  .  .  .  No  person  acting  for  the  defendant 
asked  me  to  put  in  the  thousand  dollars.  I  conceived  the  idea 
myself  that  it  would  be  a  good  thing  to  put  in  a  thousand  dol- 
lars and  receive  a  hundred  dollars  a  week  interest  .  .  . 
There  was  no  representation  made  to  me  from  the  Syndicate, 
but  I  read  something  in  the  papers  somewhere,  I  do  not  know 
where,  that  Vanderbilt,  Gould  and  all  of  them  made  money  in 
Wall  street.  I  knew  this  was  true  and  I  thought  this  money 
was  to  be  used  for  the  same  purpose,  and  I  would  get  the 
benefit  of  it."  There  can  be  no  doubt  that  the  complainant 
delivered  the  money  to  the  defendant  for  the  purpose  of  specu- 
lation, with  the  understanding  that  the  deposit  should  be  re- 
VoL.  XVI— 19 
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turned  with  the  accumulated  profits,  and  had  the  defendant  ac- 
tually used  the  money  in  speculation,  however  improvident  or 
reckless,  and  lost,  his  act  would  not  amount  to  larceny.  But  it 
is  plain  that  he  never  intended  to  use  the  money  in  speculation. 
The  sole  purpose  of  the  pretense  and  device  referred  to  was 
to  enable  him  to  get  possession  of  the  money  of  others  and  to 
appropriate  it  to  his  own  use.  The  jury  could  have  so  found, 
and  their  verdict  imports  such  a  finding.  The  jury  were  au- 
thorized to  find  and  by  their  verdict  have  found  that  the  com- 
plainant did  not  intend  to  part  with  the  title  or  the  possession 
of  the  money,  but  merely  to  give  the  defendant  the  custody 
of  it  for  the  purposes  specified.  It  was  competent  for  them 
to  find  that  the  complainant  ^id  not  intend  to  part  with  her 
title  to  the  money  to  the  defendant,  and  while  she  may  have 
intended  that  he  could  give  title  to  it  to  some  third  person,  in 
order  to  engage  in  speculation,  yet  as  nothing  of  that  kind 
actually  happened,  or  was  intended  on  the  part  of  the  defend- 
ant, that  consideration  is  of  no  importance.  The  real  ques- 
tion is  whether,  upon  any  view  of  the  evidence  which  the  jury 
was  authorized  to  take,  the  defendant  could  be  convicted  of 
larceny  as  that  offense  was  known  at  common  law.  If  so,  then 
the  verdict  should  be  sustained. 

Larceny  as  defined  by  section  five  hundred  and  twenty-eight 
of  the  Penal  Code  embraces  every  act  which  was  larceny  at 
common  law  besides  other  offenses  which  were  formerly  in- 
dictable as  false  pretenses  or  embezzlement  The  offense  of 
larceny  at  common  law  is  established  by  proof  on  the  part  of 
the  prosecution  showing  that  the  defendant  obtained  posses- 
sion of  the  property  by  some  trick,  fraudulent  device  or  arti- 
fice, ammo  furandi,  with  the  intention  at  the  time  of  subse- 
quently appropriating  it  to  his  own  use.  This  proposition  is 
well  sustained  by  authority  in  this  and  other  courts  both  be- 
fore and  since  the  enactment  of  the  Penal  Code.  People  v. 
Laurence,  137  K  Y.  617;  People  v.  Morse,  99  N.  Y.  662; 
Justices,  etc.,  v.  People  ex  rel.  Henderson,  90  N.  Y.  12 ;  Loomis 


Digitized  by  VjOOQIC 


PBOFLB   V.    MrLLBB.  291 

V.  People,  67  N.  Y.  322;  Hildebrand  v.  People,  56  N.  Y.  394; 
Smith  V.  People,  53  N.  Y.  Ill ;  People  v.  McDonald,  43  K  Y- 
61;  Com.  v.  Barry,  124  Mass.  325;  Keg.  v.  Buchmaater,  16 
Cox  C.  C.  339.  We  think  that  the  jury  could  find  upon  the 
proofs  in  this  case,  and  must  be  deemed  to  have  found  by  their 
verdict,  that  the  defendant  received  the  money  in  question  by 
means  of  a  trick,  device  or  artifice,  with  the  intention  at  the 
time  of  appropriating  it  to  his  own  use.  The  manner  in  which 
the  defendant  obtained  possession  of  the  money  was  none  the 
less  a  fraudulent  device,  trick  or  artifice  because  his  opera- 
tions were  conducted  upon  a  large  scale  and  assumed  some  of 
the  forms  of  business.  It  was  plainly  intended  from  the  begin* 
ning  and  at  every  stage  of  the  defendant's  operations  to  get 
possession  of  the  money  of  others  by  means  of  fraudulent  de- 
vices and  then  appropriate  it  to  his  own  use.  This  was  larceny 
at  common  law  and  is  still  larceny  under  the  Penal  Code.  The 
cases  cited  above  sustain  this  proposition  and  dififer  in  no  essen- 
tial respect  from  the  case  at  bar. 

The  learned  counsel  for  the  defendant  contends  that  the 
proof  in  this  case  established  no  criminal  offense  other  than 
obtaining  money  by  fraudulent  pretenses,  and  since  that  offense 
was  not  stated  in  the  indictment  the  defendant  was  improperly 
convicted,  and  such  was  evidently  the  view  of  the  majority 
of  the  learned  court  below.  It  is  very  doubtful,  however,  if 
Buch  a  charge  could  be  sustained  by  the  proof  in  this  case. 
False  pretenses  as  understood  in  the  criminal  law,  as  a  means 
of  obtaining  the  title  or  possession  of  money  or  personal  prop- 
erty, imports  an  intentional  false  statement  concerning  a 
material  matter  of  fact  upon  which  the  complainant  relied  in 
parting  with  the  property  or  in  delivering  the  possession.  It 
would  be  difficult  to  show  that  the  defendant  in  this  case  made 
any  material  false  statement  concerning  any  existing  fact  His 
statements  were  all  promissory  in  nature  and  character.  He 
represented  to  the  public  very  little  if  anything  concerning  any 
fact  existing  at  the  time.  His  statements  consisted  in  persuad- 
ing the  depositors  that  he  could  and  would  obtain  for  the  use 
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of  their  money  large  profits  in  the  form  of  dividends.  These 
statements  were  all  in  the  nature  of  promises,  and  althou^ 
they  were  very  effective  in  producing  the  result  desired  by  the 
defendant,  they  would  hardly  constitute  the  basis  for  a  crim- 
inal charge  of  obtaining  money  by  false  pretenses.  Ranney  v. 
People,  22  K  Y.  413;  People  v.  Blanchard,  90  K  T.  314; 
People  V.  Baker,  96  K  T.  340,  348 ;  Therasson  v.  People,  82 
N.  T.  238.  Under  these  authorities  it  would  be  very  difficult 
to  frame  an  indictment  against  the  defendant  for  obtaining 
money  by  false  pretenses,  or  to  sustain  it  by  proof  at  the  trial. 
The  distinction  between  larceny,  false  pretenses,  and  embezzle- 
ment was  concisely  stated  in  the  brief  opinion  of  the  court  in 
Commonwealth  v.  Barry,  supra.  "  If  a  person  honestly  receives 
the  possession  of  the  goods,  diattels,  or  mon^y  of  another  upon 
any  trust,  express  or  implied,  and,  after  receiving  them,  fraud- 
ulently converts  them  to  his  own  use,  he  may  be  guilty  of  the 
crime  of  embezzlement,  but  cannot  be  of  that  of  larceny,  except 
as  embezzlement  is  by  statute  made  larceny.  If  the  possession 
of  such  property  is  obtained  by  fraud,  and  the  owner  of  it  in- 
tends to  part  with  his  title  as  well  as  his  possession,  the  offense 
is  that  of  obtaining  property  by  false  pretenses,  provided  the 
means  by  which  they  are  acquired  are  such  as  in  law  are  false 
pretenses.  If  the  possession  is  fraudulently  obtained,  with  in- 
tent on  the  part  of  the  person  obtaining  it^  at  the  time  he  re- 
ceives it,  to  convert  the  same  to  his  own  use,  and  the  person 
parting  with  it  intends  to  part  with  his  possession  merely,  and 
not  with  his  title  to  the  property,  the  offense  is  larceny."  In 
this  case  the  complainant's  money  was  not  obtained  by  the  de- 
fendant by  such  means  or  representations  as  in  the  criminal 
law  cx)nstitute  false  pretenses.  But  the  jury  could  have  found 
that  he  did  obtain  the  money  by  means  of  a  fraudulent  device, 
with  the  intent  on  his  part  at  the  time  he  received  it  to  con- 
vert it  to  his  own  use;  and  also  that  the  complainant  intended 
to  part  with  her  possession  merely  and  not  with  the  title,  and 
so  the  verdict  convicting  the  defendant  of  larceny  was  war- 
ranted by  the  evidence. 
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The  csase  of  People  v.  Dumar,  106  N.  T.  602,  does  not  sup- 
port the  contention  of  the  learned  counsel  for  the  defendant 
that  the  proof  in  this  case  was  not  sufficient  to  warrant  a  con- 
viction for  larceny.  It  was  held  in  that  case  that  the  charge 
of  larceny  in  the  common-law  form  could  not  be  sustained 
by  proof  that  the  defendant  obtained  possession  of  the  prop- 
erty from  the  owner  upon  a  sale  on  credit  induced  by  false  and 
fraudulent  representations.  It  will  be  seen  that  in  that  case 
there  was  a  false  representation  concerning  a  material  fact  upon 
which  the  person  parting  with  the  property  relied,  and,  hence, 
the  real  offense  was  false  pretenses  and  not  larceny  as  it  was 
understood  at  common  law.  The  defendant  in  that  case  could 
have  been  indicted  for  false  pretenses,  since  the  false  statements 
related  to  facts  and  were  not  as  here  promissory  in  their  char- 
acter. The  case  at  bar  cannot  be  distinguished  in  any  essential 
r^pect  from  that  of  People  v.  Laurence,  supra.  The  only 
distinction  that  can  be  made  is  that  tlie  complainant  in  the 
case  referred  to,  when  parting  with  the  cars,  could  not  have 
intended  to  part  with  the  title,  but  on  the  contrary  it  intended 
that  the  identical  cars  should  be  returned  when  the  necessary 
changes  were  made.  But  in  the  case  at  bar  the  thing  delivered 
to  the  defendant  was  money,  which  has  no  ear-mark.  It  lost 
its  identity  when  delivered  to  the  defendant,  and  the  complain- 
ant, of  course,  could  not  have  intended  that  the  identical  bills 
which  were  delivered  to  the  defendant  should  be  returned  to 
her.  The  difference  in  the  two  cases,  if  any,  is  founded  en- 
tirely upon  the  different  character  of  the  property  which  the 
accused  obtained.  That  distinction  would  not  seem  to  be 
material.  The  defendant  in  that  case  as  in  this  got  possession 
of  the  property  by  means  of  a  false  pretense  or  fraudulent  de- 
vice promissory  in  character,  and,  therefore,  not  amounting  to 
the  crime  of  false  pretenses  or  embezzlement,  but  since  in  both 
eases  his  intent  at  the  time  was  to  appropriate  the  thing  to 
his  own  use  it  was  common-law  larceny.  In  both  cases  the 
fraudulent  device  consisted  in  deceiving  the  owner  of  the  prop- 
erty, not  as  to  any  existing  fact,  but  with  respect  to  intentions 
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as  to  future  operations  with  the  property.  The  fact  tliat  in 
the  case  referred  to  the  thing  stolen  was  a  car  and  in  this  case 
money  can  make  no  difference^  since  the  owner  in  both  cases 
parted  with  the  property  and  the  accused  obtained  it  under  cir- 
cumstances essentially  the  same.  The  offense  whidi  the  de- 
fendant was  guilty  of  was  larceny  rather  than  false  pretenses 
or  embezzlement^  since  he  procured  the  money  by  operating 
upon  the  minds  of  depositors  by  promises  of  large  profits  as 
a  fraudulent  device  to  get  possession  of  the  money  and  there 
was  no  agency,  bailment  or  trust  to  give  any  color  of  right  to 
his  original  possession.  Moreover,  the  same  act  may  some- 
times amount  to  larceny  at  common  law  and  embezzlement 
under  the  statute,  and  when  it  does  the  offender  may  be  prose- 
cuted upon  either  charge,  at  the  option  of  the  People,  when  the 
two  offenses  are  of  the  same  grade  and  do  not  require  a  different 
measure  of  punishment*  2  Bishop's  Cr.  Law  (7th  ed.),  sees. 
828,  329,  and  notes.  We  are,  therefore,  of  the  opinion  that 
the  evidence  was  sufficient  to  submit  to.  the  jury  on  the  charge 
of  larceny  and  that  it  sustains  the  verdict 

The  distinction  between  larceny  and  false  pretenses  is  well 
illustrated  by  the  case  of  Zink  v.  People,  77  N".  Y.  114.  In 
that  case  it  was  held,  after  a  most  thorough  discussion  of  the 
authorities,  that  the  offense  committed  by  the  accused"  was  false 
pretenses  and  not  larceny.  The  reasons  for  that  conclusion  are 
very  plain  and  obviousw  The  accused  was  indicted  and  con- 
victed for  selling  a  large  quantity  of  malt  which  had  been  ship- 
ped to  him  in  New  York  from  Ohio.  The  property  was  ac- 
companied by  a  bill  of  lading,  which  was  delivered  to  the  ac- 
cused, and  vested  in  him  the  legal  title  and  possession  of  the 
property.  The  shipper  intended  to  vest  the  consignee  with  the 
title  so  as  to  enable  him  to  sell  the  property  and  account  for 
the  proceeds.  Beyond  all  doubt  the  owner  in  that  case  in- 
tended to  part  and  did  part  with  the  legal  title  and  possession 
of  the  property.  The  accused  intended  to  acquire  the  title  and 
possession,  otherwise  the  transaction  whidi  contemplated  a 
sale  and  delivery  of  the  malt  to  third  parties  oould  not  have 
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been  effectuated  at  all  The  legal  title  and  possession  of  the 
property  having  passed  to  the  accused  he  could  not^  of  course, 
have  been  guilty  of  larceny,  although  the  transaction  in  the  first 
instance  might  have  been  induced  by  false  representations.  But 
the  case  at  bar  presents  an  entirely  different  transaction.  The 
complainant  did  nothing  except  to  deliver  the  money  to  the 
defendant  She  did  not  intend  to  loan  it  to  him  or  to  vest  him 
with  the  title,  but  with  the  custody  only,  and  that  for  a  specific 
purjiose.  It  was  very  much  like  the  transaction  in  the  Morse 
case,  supra,  where  the  money  deposited  was  to  be  returned,  and 
where  its  appropriation  by  the  custodian  to  her  own  use  was 
held  to  be  larceny.  The  complainant  in  the  case  at  bar  un- 
doubtedly intended  to  part  with  the  manual  possession  of  the 
money,  but  even  that  purpose  and  intention  on  her  part  was 
the  result  of  a  trick  or  fraudulent  device  on  the  part  of  the  de- 
fendant. Her  consent  to  part  with  the  manual  possession  of 
the  money  having  been  procured  by  the  defendant's  fraudulent 
device,  it  was  in  law  no  consent  at  all.  The  fact  that  the  plain- 
tiff was  led  to  believe  that  the  defendant  was  the  manager  of  a 
syndicate  or  corporation  only  emphasizes  the  nature  and  char- 
acter of  the  device,  since  there  was  in  fact  neither  a  corpora- 
tion nor  a  syndicate,  but  the  defendant  was  conducting  the 
operations  as  an  individual  under  color  of  names  and  titles  in- 
tended only  to  deceiva  I  have  not  been  able  to  find  any  case 
of  controlling  authority  where  it  was  held  that  the  transactions 
amounted  to  false  pretenses  on  the  part  of  the  accused  as  dis- 
tinguished from  common-law  larceny,  that  is  not  readily  dis- 
tinguishable from  the  case  at  bar  upon  the  facts. 

The  only  exceptions  in  the  record  that  call  for  any  notice 
here  were  taken  to  the  charge  of  the  learned  trial  judge,  and 
his  refusal  to  charge  certain  propositions  presented  by  the 
learned  counsel  for  the  defendant  After  the  jury  had  de- 
liberated for  some  time  they  came  into  court  for  further  instruc- 
tions and  for  an  explanation  of  a  part  of  the  charge  as  made 
which  they  stated  to  the  court  In  response  to  the  request  the 
court  diarged,  in  substance,  that  the  defendant  would  be  guilty 


Digitized  by  VjOOQIC 


296       NEW  YORK  CSIMINAl.  BEPOBTS,  VOL.  XVT. 

of  larceny  if  he  obtained  money  by  false  pretenses  as  a  part 
of  the  device  or  scheme,  trick  or  artifice,  intending  to  appro- 
priate it  to  his  own  use.  The  defendant's  counsel  requested  the 
court  to  charge  that  if  the  defendant  obtained  the  money  by 
false  representations  he  could  not  be  convicted  under  the  in- 
dictment, which  request  was  refused,  and  the  defendant's  coun- 
sel excepted.  We  do  not  think  that  this  exception  presents  any 
legal  error.  It  is  based  wholly  on  the  statutory  meaning  of  the 
terms  "  false  representations  "  and  "  false  pretenses."  False 
pretenses  in  the  general  sense,  as  distinguished  from  the  statu- 
tory sense,  are  necessarily  a  part  of  every  device,  trick  or 
artifice  for  feloniously  obtaining  the  possession  of  money  or 
property,  and  what  the  court  stated  was  that  if  the  defendant 
obtained  the  money  by  such  device,  though  it  involved  a  false 
pretense  in  the  general  sense,  it  could  be  found  to  be  larceny. 
So,  also,  false  representations,  as  the  defendant's  counsel  used 
the  term  and  as  the  court  understood  it,  do  not  necessarily  im- 
ply an  indictable  fraud,  since  we  have  seen  that  the  false  state- 
ment in  that  case  must  relate  to  some  existing  material  fact 
The  false  pretenses  referred  to  in  the  charge  and  the  request 
were  evidently  those  false  promises  of  large  profits  held  out  by 
the  defendant  to  the  depositors,  and  as  they  were  not  indictable 
and  only  constituted  a  part  of  the  trick  or  artifice,  the  excep- 
tion is  not  good. 

The  defendant's  counsel  also  requested  the  court  to  charge 
the  jury  that  in  order  to  convict  the  defendant  they  must  find 
that  at  Jihe  time  he  received  the  money  he  formed  an  intent 
to  steal  it.  This  request  was  refused,  and  the  court  charged 
that  the  defendant  was  guilty  of  larceny  if  he  formed  such 
intent  at  any  time  prior  to  the  twenty-fourth  of  November, 
and  an  exception  to  the  refusal  and  to  the  charge  as  made  was 
taken.  Considered  as  an  abstract  legal  proposition,  the  request 
was  doubtless  correct,  and  if  the  refusal  of  the  learned  trial 
judge  to  charge  it  could  possibly  have  prejudiced  the  defend- 
ant, the  reversal  of  the  judgment  by  the  learned  court  below 
would  have  to  be  sustained.     But  it  is  plain,  we  think,  that 
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the  refusal  to  charge  this  proposition,  and  the  charge  as  made, 
could  not  possibly  have  prejudiced  the  rights  of  the  defendant 
The  evidence  in  the  case  really  permitted  but  one  inference  as 
to  the  defendant's  purpose,  and  that  was  that  he  intended  to 
appropriate  the  money  at  the  time  he  received  it,  and  whatever 
intention  is  imputable  to  him  must  necessarily  have  existed  at 
the  time  that  the  money  was  delivered  to  him.  The  jury  could 
not  have  found  upon  the  evidence  that  he  then  received  it  in- 
nocently or  rightfully,  and  that  during  the  seven  or  eight  days 
that  followed,  preceding  the  collapse,  formed  for  the  first  time 
the  intention  of  converting  it  to  his  own  use.  There  was  noth- 
ing in  the  proof  to  authorize  the  jury  to  find  that  the  intent 
to  steal  was  formed  subsequent  to  the  receipt  of  the  money. 
Manifestly,  he  entertained  that  purpose  at  the  time  that  the 
money  was  delivered  to  him,  or  he  never  entertained  it  More- 
over, the  exceptions  referred  to,  we  think,  come  fairly  within 
the  scope  of  section  five  hundred  and  forty-two  of  the  Code  of 
Criminal  Procedure,  which  requires  the  court  to  give  judgment 
without  regard  to  technical  errors  or  defects,  or  exceptions  which 
do  not  afliect  the  substantial  rights  of  the  parties.  Our  con- 
clusion, therefore,  is  that  the  order  of  the  Appellate  Division 
should  be  reversed  and  the  judgment  of  conviction  affirmed. 

Pakkek^  Ch.  J.,  Gbay,  Haight,  Landon,  Cullen  and 
Webnee,  JJ.,  concur. 

Ordered  accordingly. 


Supreme  Court  — Special  Term,  Kings  Connty. 

January,  1902. 

THE  PEOPLE  V.  EDWAED  G.  GLENNOK 

(37  Misc.  1.) 
1.  PoucK— Abbest  by,  without  Wabbant. 

The  only  exception  to  the  rule  that  a  policeman  has  no  greater 
right  than  a  citizen  to  arrest  without  a  warrant  is  that  where  a 
felony  has  in  fact  been  committed,  although  not  in  his  view,  a  police* 
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man  may  without  a  warrant  arrest  any  person  he  has  reasonable 
ground  for  believing  to  be  the  one  who  committed  it,  whereas  a  private 
citizen  may  arrest  in  such  a  case  only  on  absolute  certainty,  but  the 
law  does  not  tolerate  the  idea  that  anyone  may  be  arrested  for  an 
alleged  misdemeanor  only,  except  on  a  warrant  duly  obtained  from 
a  magistrate,  unless  the  offense  was  committed  in  the  view  of  the 
officer. 

2.  Samb— Right  of  Seaboh. 

An  officer  cannot  without  a  warrant  invade  or  search  a  house  on  his 
suspicion  or  *'  conscious  knowledge "  that  misdemeanors  are  com- 
mitted there. 

3.  Same — New  Tobx  Gbabteb,  section  315. 

The  loose  provision  of  section  315,  New  York  charter,  does  not  do 
away  with  the  necessity  of  an  officer  first  getting  evidence  that  a 
house  of  ill-fame  was  such  a  house,  before  he  could  enter  it,  in  order 
to  preeerve  the  rights  guaranteed  by  the  bill  of  rights. 

4.  Trial — ^Evidence. 

Upon  the  trial  of  a  policeman  for  the  misdemeanor  of  n^eei  of 
duty  in  neglecting  to  arrest  a  woman  for  keeping  a  hoiose  of  ill-fame, 
a  witness  for  the  prosecution  on  cross-examination  tesitified  that  he 
had  been  arrested  some  months  before  on  charge  of  another  crime, 
that  he  had  confessed  to  being  an  accomplice  of  defendant  in  the 
present  in  protecting  the  keeper  of  said  house,  and  was  released  on 
bail,  and  that  on  the  morning  of  the  present  trial  he  was  re-arreeted. 
In  order  to  show  coercion  he  was  asked  if  the  district  attorney  had 
not  on  such  re-arrest  raised  his  bail,  and  the  court  sustained  an  ob- 
jection to  the  question,  Held,  error. 

Application  for  a  certificate  of  reasonable  doubt  whether 
the  judgment  of  conviction  of  a  misdemeanor  should  stand. 

James  W.  Eidgway,  Ira  Leo  Bamberger  and  Charles  H. 
Hyde,  for  application. 

James  W.  Osborne,  Arthur  C.  Train  and  Howard  S.  Gans, 
Assistant  District  Attorneys,  opposed. 

Gaynob,  J. :  The  term  of  imprisonment  imposed  being  only 
six  months,  the  defendant  is  really  without  redress  if  the  con- 
viction be  erroneous  unless  a  certificate  of  reasonable  doubt  be 
granted,  for  otherwise  he  would  probably  have  served  out  his 
term  before  his  appeal  from  the  judgment  could  be  disposed  of. 

I  am  reluctant  to  express  an  opinion  on  the  case  on  account  of 
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tfcie  eminent  learning  and  ability  of  die  trial  judge ;  but  it  seems 
to  me  that, by  the  whole  course  of  the  trial,  and  for  lack  of  in- 
structionfl  on  the  limits  of  the  power  or  right  of  policemen  to  in- 
vade houses  or  make  arrests,  the  jury  were  led  to  convict  the 
defendant  on  a  theory  which  is  wholly  false  and  dangerous. 

The  indictment  accuses  the  defendant,  a  patrolman  on  the 
police  force,  of  the  misdemeanor  of  willfully  n^lecting  to  per- 
form his  duty,  in  that  he  neglected  to  detect  and  arrest  the 
woman  keeper  of  a  certain  house  of  ill  fame ;  the  keeping  of  such 
a  house  being  a  misdemeanor.  The  indictment  is  loose  and  ver- 
bose, but  this  is  the  principal  accusation  it  contains.  It  is  not 
easy  to  see  that  it  contains,  or  could  contain,  any  other  legal 
accusation.  It  contains  such  empty  accusations  as  (in  sub- 
stance) that  the  defendant  did  not  "  repress  "  and  "  suppress  " 
the  house.  What  this  means  I  do  not  know,  unless  the  drafts- 
man entertained  the  dangerous  notion  that  policemen  have  the 
right  to  go  about  at  will  invading,  raiding  and  "  suppressing  " 
houses  and  arresting  persons  without  a  warrant,  acting  at  once 
as  accuser  and  judge.  If  they  had  such  power  then  anyone 
could  be  suppressed  by  the  police  and  our  government  would  no 
longer  be  free,  but  a  despotism.  That  they  have  not  such  power 
should  not  need  to  be  stated. 

1.  The  learned  trial  judge  recognized  that  the  defendant  had 
no  right  to  arrest  the  keeper  of  the  house,  or  procure  a  warrant 
for  her  arrest,  unless  he  had  knowledge  tha't  the  house  was  a 
house  of  ill  fame.  He  therefore  stated  to  the  jury  that  the  ques- 
tion was,  did  the  defendant,  "  with  knowledge  of  its  character, 
willfully  neglect  and  omit  to  perform  the  duty  enjoined  upon 
him  by  law  in  reference  to  that  house? "  But  he  then  said  on 
the  subject  of  how  such  knowledge  might  be  acquired,  viz. : 

"  The  knowledge  of  the  existence  of  the  house  may  be  acquired 
by  the  defendant  in  different  ways.  It  is  not  necessary  that 
there  should  be  evidence  before  you  of  someone  having  told  him 
that  such  house  was  a  house  of  ill  fame ;  nor  is  it  necessary  that 
there  should  be  evidence  before  you  which  would  prove  that  the 
defendant  saw  disorderly  and  indecent  practices  and  conduct  in 
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that  house  in  order  to  charge  him  with  knowledge  of  its 
existence." 

I  find  myself  quite  unable  to  understand  this.  The  learned 
trial  judge  had  to  instruct  the  jury,  as  he  did,  that  knowledge 
in  the  defendant  of  the  character  of  the  house  was  necessary,  but 
he  then  straightway  instructed  them  that  such  knowledge  could 
be  acquired  by  the  defendant  otherwise  than  by  what  anyone 
had  told  him,  or  anything  he  had  himself  seen,  i.  e.,  in  other 
ways  than  by  either  hearing  or  seeing.  Man  has  but  five  senses, 
and,  excluding  these  two,  the  only  ones  left  for  the  defendant  to 
have  acquired  such  knowledge  by  were  smelling,  tasting  or 
touching.  How  he  could  have  obtained  knowledge  of  the  char- 
acter of  the  house  and  its  inmates  by  these  was  not  explained. 
The  learned  trial  judge,  however,  in  emphazing  the  matter, 
stated  further  to  the  jury  as  follows: 

"  It  is  the  conscious  knowledge  that  such  a  house  was  a  dis- 
orderly house,  knowing  it  to  be  such ;  and  however  that  knowl- 
edge was  conveyed  to  him,  or  however  that  knowledge  was  ac- 
quired by  him,  if  he  did  have  that  knowledge,  becomes  material, 
if  you  find  as  a  fact  on  this  evidence  that  he  had  knowledge 
that  that  was  a  house  of  ill  fame." 

The  learned  trial  judge  thus  instructed  the  jury  that  they 
could  find  that  the  defendant  possessed  what  he  termed  a  "  con- 
scious knowledge  "  of  the  character  of  the  house,  though  he  did 
not  acquire  it  by  either  hearing  or  seeing.  I  am  at  a  loss  over 
this.  What  is  this  "  conscious  knowledge  "  that  one  may  get 
possessed  of  without  the  aid  of  the  senses?  Such  an  inquiry 
seems  to  lead  us  into  the  occult  realm  and  mysteries  of  psy- 
chology. You  would  not  like  to  have  it  possible  that  every  or 
any  policeman  may  imagine  he  is  conscious  of  something  being 
wrong  in  your  house  and  invade  it  and  arrest  you.  What  would 
a  magistrate  say  to  a  policeman  who  should  apply  to  him  for 
a  warrant  on  such  a  theory  as  that? 

The  counsel  for  the  defendant  tried  to  remove  the  effect  of 
such  instructions  from  the  minds  of  the  jury  and  not  let  them 
retire  free  to  act  on  mere  suspicion,  or  belief  founded  on  no  ev- 
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idenoe  by  requesting  the  learned  trial  judge  to  charge  the  jury 
OS  follows : 

"  The  defendant  might  have  had  the  strongest  moral  certainty 
in  the  world  that  the  house  was  a  house  of  prostitution,  yet  if 
he  did  not  know  of  somebody  who  could  swear  of  his  own  knowl- 
edge to  the  facts  of  which  the  defendant  was  morally  certain,  the 
defendant  had  no  right  to  make  an  arrest  Such  an  arrest  would 
have  been  wanton,  and  an  indefensible  act  of  false  imprison- 
ment" 

But  the  learned  trial  judge  refused  to  charge  this.  The  con- 
verse of  the  request  thus  refused  is  that  although  there  was  no 
one,  i.  e.,  neither  the  officer  nor  anyone  else,  who  could  swear 
to  the  necessary  facts  to  obtain  a  warranty  nevertheless  the  offi- 
cer had  the  right  to  invade  the  house  and  make  the  arrest,  i.  e., 
on  his  suspicion  ofgnoral  certainty,  or  on  what  the  learned  trial 
judge  had  called  "  conscious  knowledge  "  of  the  character  of  the 
house  which  the  officer  might  have  possessed  although  he  had  no 
facts  to  base  it  on.  It  seems  to  me  that  this  all  conveyed  to  the 
jury  that  the  lawless  raids  which  are  so  often  made  without  war- 
rant by  the  police  in  the  county  of  New  York  on  hearsay  or  sus- 
picion are  really  lawful,  and  that  that  was  the  course  this  de- 
fendant should  have  followed. 

Instead,  the  jury,  as  it  seems  to  me,  should  have  been  carefully 
instructed  as  to  the  strict  and  jealous  limitations  which  the  law 
puts  on  the  power  of  policemen  to  enter  houses  or  make  arrests. 
For  instead  of  police  officers  having  the  tyrannical  powers  of  ar- 
rest attributed  to  them,  they  in  fact  have  no  power  to  arrest  for 
a  criminal  offense  without  a  warrant  which  every  citizen  does 
not  possess.  Every  citizen  has  always  had,  and  is  expressly 
given  by  statute  (Code  Crim.  Pro.,  sec.  183),  the  right  and  the 
power  to  arrest  and  take  before  a  magistrate  without  warrant 
a  person  who  commits  any  criminal  offense,  whether  misde- 
meanor or  felony,  in  his  view ;  and  if  a  felony  has  in  fact  been 
comLmitted,  although  not  in  his  view,  he  may  in  like  manner  ar- 
rest without  warrant  the  person  who  committed  it.  But  while 
all  citizens  have  this  "  right,"  it'  is  not  their  "  duty  "  to  make 


Digitized  by  VjOOQIC 


302  NEW   YOBK   CBIMINAIi    EBJPOBTS^   VOL.    XVI. 

arrests,  nor  have  they  the  time  for  such  work  They  have,  there- 
fore, by  their  laws  provided  for  the  appointment  and  pajrment 
out  of  their  substance  of  certain  citizens  called  police  or  peace 
officers  for  such  work ;  but  in  such  laws  they  have  taken  care  to 
give  such  officers  no  right  or  power  of  arrest  without  a  warrant 
which  every  citizen  does  not  possess  (Code  Crim.  Pro.,  sec.'  177). 
A  policeman  (to  speak  plainly)  is  only  a  citizen  dressed  in  blue 
clothes  and  brass  buttons,  with  no  right  or  power  to  arrest 
without  a  warrant  which  all  his  fellow-citizens  do  not  possess; 
and  he  should  be  taught  by  those  in  authority  over  him  not  to 
forget  this.  The  citizens  have  not  made  him  their  master,  but 
only  their  honorable  servant,  with  no  power  to  arrest  anyone 
except  as  provided  by  law.  The  only  exception  or  addition  to 
the  foregoing  is  that  where  a  felony  has  in  fact  been  committed, 
although  not  in  his  view,  a  policeman  may  without  a  warrant 
arrest  any  person  he  has  reasonable  ground  for  believing  to  be 
the  one  who  committed  it,  whereas  a  private  citizen  may  arrest 
in  such  a  case  only  on  absolute  certainty  at  the  hazard  of  being 
sued  for  damages  for  false  imprisonment  if  he  arrests  the  wrong 
person. 

But  the  law  does  not  tolerate  the  idea  that  anyone  may  be 
arrested  by  a  police  officer  for  an  alleged  criminal  offense  of  the 
grade  of  misdemeanor  only,  except  on  a  warrant  duly  obtained 
from  a  magistrate,  unless  the  offense  was  committed  in  the  view 
of  the  officer.  If  a  police  officer  knows  facts  which  show  that  a 
criminal  offense  of  the  grade  of  misdemeanor  has  been  commit- 
ted, but  which  he  did  not  see  committed,  then  there  is  only  one 
course  for  him  to  pursue,  i.  e.,  his  duty  is  to  go  before  a  magis- 
trate and  make  a  written  complaint  imder  oath  of  such  facts  and 
obtain  a  warrant,  and  then  make  the  arrest  with  such  warrant 
If  the  officer  does  not  know  such  facts,  but  some  person  who  pro- 
fesses to  know  them  tells  him  of  them,  the  officer  cannot  himself 
obtain  a  warrant,  much  less  make  and  arrest  without  warrant, 
on  such  hearsay.  His  duty  is  to  send  such  person  to  a  magis- 
trate to  make  the  necessary  written  complaint  on  oath  to  obtain 
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a  warranty  or,  in  some  grave  cases,  it  may  be  that  he  should 
accompany  such  person  before  the  magistrate. 

This  is  all  plain  statute  law,  and  has  been  declared  by  the 
courts  many  times.  It  is  not  new  with  us,  but  was  inherited  by 
us  from  the  c»mmon  law  of  England,  and  is  common  to  every 
free  State.  It  marks  the  difference  between  a  free  government 
and  a  despotism.  It  is  thoroughly  understood  by  the  people  in 
every  locality  in  this  country,  except  the  city  of  New  York, 
where  the  rights  and  liberties  of  the  people  have  so  long  been 
trampled  upon  by  the  ignorant  persons  who  have  been  put  in 
rulership  over  the  police  that  the  citizens  seem  to  have  forgotten 
them.  So  far  has  this  gone  that  the  police  may  in  the  city  of 
New  York,  without  a  warrant,  raid,  arrest  and  lock  up  over 
night  several  hundred  people  found  in  a  public  hall  or  room, 
against  whom  there  is  no  pretense  of  any  criminal  charge  what- 
ever, or  drive  the  delegates  to  a  political  convention  out  of  the 
convention  hall,  without  exciting  any  public  protest  or  even 
comment  On  the  other  hand,  in  England  the  unlawful  arrest 
of  the  humblest  woman  or  man  would  arouse  a  public  protest 
which  the  crown  would  have  to  heed  for  its  own  safety,  and 
which  would  be  the  subject  of  vigorous  condemnation  in  Parlia- 
ment next  day. 

I  have  said  the  foregoing,  which  is  household  knowledge  every- 
where outside  of  the'  city  of  New  York,  only  because  the  jury 
in  this  case  were  not  instructed  as  to  the  limitation  of  the  power 
of  this  defendant  as  a  policeman  to  invade  houses  or  make  ar- 
rests without  a  warrant,  but  were,  on  the  contrary,  as  it  seems  to 
me,  allowed  and  encouraged  from  the  whole  tenor  of  the  trial  to 
believe  that  policemen  have  the  right  to  invade  and  search  houses 
and  make  arrests  without  warrant  and  on  mere  suspicion  or 
hearsay.  If  it  were  so  that  we  are  all  open  to  have  our  houses 
invaded,  ransacked  and  searched  by  policemen  on  nothing  ex- 
cept what  they  may  choose  to  call  their  suspicions,  and  that  we 
may  be  arrested  in  the  same  way,  we  would  not  be  living  under 
a  free  government,  but  under  a  most  intolerable  despotism,  the 
like  of  which  former  generations  struggled  against  until  they 
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obtained  those  guarantees  of  individual  rights  and  liberties 
which  made  them  free,  the  chief  of  which  were  tiiat  their  houses 
should  not  be  invaded  and  searched,  and  that  they  should  not 
be  seized  except  by  due  warrant  and  process  of  law. 

The  far-reaching  constitutional  maxim  that  every  man's  house 
is  his  castle  has  a  history  and  a  literature  all  its  own,  and  is 
still  as  expressive  and  pregnant  of  the  individual  rights  and 
liberties  of  a  free  people  as  when  it  first  emanated  from  what 
Coke  called  the  unpolished  genius  of  the  people.  It  burst 
asunder  the  bonds  of  despotic  power.  It  is  as  vital  now  as  when 
Chatham  said  of  it :  "  The  poorest  man  may  in  his  cottage  bid 
defiance  to  all  the  forces  of  the  crown.  It  may  be  frail ;  its  roof 
may  shake;  the  wind  may  blow  through  it;  the  storm  may 
enter;  the  rain  may  enter;  but  the  King  of  England  may  not 
enter;  all  his  force  dares  not  cross  the  threshold  of  the  ruined 
tenement"  (Cooley's  Const.  Lim.  364). 

The  Constitution  of  the  United  States  contains  the  following 
provision  "  The  right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers  and  effects,  against  unreasonable  searches 
and  seizures,  shall  not  be  violated ;  and  no  ^varrants  shall  issue 
but  upon  probable  cause,  supported  by  oath  or  affirmation,  and 
particularly  describing  the  place  to  be  searched,  and  the  persons 
or  things  to  be  seized."  It  is  true  that  this  provision  is  operative 
on  the  Federal  government  only;  but  it  was  adopted  word  for 
word  in  the  Bill  of  Eights  in  this  State  (1  K.  S.,  93,  sea  11), 
which  has  always  been  deemed  to  have  the  force  of  fundamental 
law  (2  Kent's  Com.    12). 

2.  The  defendant  testified  that  he  looked  several  times  at  tiiip 
house  in  question  from  the  outside  and  sought  admission  to  it 
and  was  refused,  after  someone  had  written  to  his  captain  that 
it  was  an  improper  house,  but  that  he  learned  no  facts  on  which 
he  could  obtain  a  warrant  for  the  arrest  of  the  head  of  the  house 
upon  a  charge  of  keeping  a  house  of  ill  fame.  The  jury  appar- 
ently believed  him  and  were  evidently  puzzled,  in  view  of  the 
instructions  they  had  received,  and  the  refusal  of  the  learned 
trial  judge  to  instruct  them  as  requested,  that  the  defendant 
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could  not  act  without  actual  facts  which  could  be  sworn  to  in 
court  so  as  to  get  a  warrant,  for  they  returned  to  court  and  sub- 
mitted the  following  question : 

"  If  Officer  Glennon  could  not  obtain  evidence  in  the  manner 
sworn  to  by  him,  was  it  his  duty  under  the  law  to  employ 
other  means  ?  " 

Here  was  a  call  for  instructions  as  to  the  scope  of  his  duty  and 
as  to  what  means  he  could  lawfully  employ.  Evidently  the  jury 
wanted  instruction;  in  answer  to  which  the  learned  trial  judge 
only  read  to  them  again  (for  he  had  read  it  in  his  charge)  from 
section  315  of  the  city  charter  as  follows: 

"  It  is  hereby  made  the  duty  of  the  police  department  and 
force  at  all  times  of  the  day  and  night,  and  the  members  of  such 
force  are  hereby  empowered  to  carefully  observe  and  inspect  all 
houses  of  ill-fame  or  prostitution,  and  the  houses  where  common 
prostitutes  resort  or  reside,  and  to  repress  and  restrain  all  un- 
lawful and  disorderly  conduct  or  practices  therein,  to  enforce 
and  prevent  violation  of  all  laws,  and  to  arrest  all  persons  guilty 
of  violating  any  law  for  the  suppression  and  punishment  of 
crime." 

The  learned  trial  judge  let  this  crude  enactment  go  to  the 
jury  without  any  explanation  of  it  whatever,  and  to  be  inter- 
preted by  them  as  best  they  could  and  in  their  own  way.  He 
did  not  tell  them  that  this  loose  provision  does  not  do  away  with 
the  necessity  of  first  getting  evidence  that  a  house  was  such  a 
house,  and  that  even  then  a  policeman  could  not  enter  it  or 
arrest  the  keeper  without  a  warrant,  unless  the  facts  which 
showed  the  offense  occurred  in  his  view.  Accepted  in  all  its 
looseness  it  might  seem  to  a  layman  to  do  so,  but  it  does  not 
It  purports  to  make  it  the  duty  of  the  police  to  arrest  all  per- 
sons guilty  of  violating  the  laws.  This  duty  exists  independent 
of  such  provision,  which  adds  nothing  to  such  duty.  But  such 
arrest  can  only  be  made  as  allowed  by  the  constitution  and  laws ; 
and  the  right  and  power  of  arrest  I  have  already  defined. 
Vol.  XVI— 20 
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It  needs  also  to  be  observed  that  the  charter  provision  is  not  as 
read  by  the  learned  trial  judge.  It  seems  to  me  that  the  jury 
might  all  the  more  easily  have  put  a  wrong  interpretation  upon 
the  parts  consecutively  read,  though  they  are  not  in  that  con- 
secutive form  in  the  statute.  Read  consecutively  the  whole  pro- 
vision is  that  it  shall  be  the  duty  of  the  police  day  and  night  to 
"  carefully  observe  and  inspect  all  places  of  public  amusement; 
all  business;  all  houses  of  ill  fame  or  prostitution  and  houses 
where  common  prostitutes  resort  or  reside;  all  lottery  ofi&ces, 
policy  shops  and  places  where  lottery  tickets  are  sold  or  offered 
for  sale ;  all  gambling  houses,  cockpits,  ratpits  and  public  com- 
mon dance  houses,  and  to  repress  and  restrain  all  unlawful  and 
disorderly  conduct  or  practices  therein,"  etc. 

This  is  certainly  a  most  extraordinary  enactment.  Lawful 
and  unlawful  businesses  and  places  are  enumerated  in  one  com- 
mon class,  and  it  is  provided  that  the  police  shall  "  carefully 
observe  and  inspect  them  "  and  "  repress  and  restrain  all  un- 
lawful and  disorderly  conduct  or  practices  therein."  It  is  easy 
to  understand  how  policemen  may  be  detailed  to  duty  in  places 
of  public  amusement,  public  halls,  public  dancing  halls,  licensed 
public  places  and  other  lawful  public  places,  to  "  carefully  ob- 
serve and  inspect "  them  and  "  repress  and  restrain  all  un- 
lawful or  disorderly  conduct  or  practices  therein."  But  does 
this  statute  mean  that  policemen  may  be  detailed  to  duty  in 
the  houses  of  ill  fame,  to  "  carefully  observe  and  inspect  "  them, 
and  prevent  "  unlawful  or  disorderly  conduct  or  practices  "  in 
them  also ;  in  a  word,  to  keep  order  in  them  ?  And  what  would 
be  unlawful  in  such  a  house  ?  Our  criminal  laws  do  not  make 
the  act  of  kind  unlawful ;  it  is  only  the  keeper  of  such  a  house 
who  is  guilty  of  a  criminal  offense.  To  interpret  this  strange 
statute  to  mean  that  the  police  may  be  detailed  to  duty  in  such 
houses  for  the  purpose  of  keeping  order  in  them  would  be  to 
hold  that  they  are  legalized  thereby  and  put  under  the  visita- 
tion, observation  and  regulation  of  the  police.  It  does  not  seem 
that  any  such  thing  can  be  meant  by  it.  And  if  on  the  other 
hand  it  could  be  construed  as  giving  the  police  the  right  to 
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arbitrarily  enter  houses  at  will  on  suspicion  and  seardi  them, 
and  arrest  therein,  all  without  warrant,  it  would  be  void.  The 
learned  assistant  district  attorney  disclaimed  any  such  mean- 
ing on  the  argument  When  the  police  are  not  required  to  keep 
their  place,  and  to  their  principal  duty  of  preserving  the  public 
I)eace,  and  keeping  outward  order  and  decency,  but  are  per- 
mitted to  go  beyond  the  law  and  invade  houses  without  war- 
rants, and  arrest  in  the  same  way  for  misdemeanors  not  conunit- 
ted  in  their  presence,  the  inevitable  result  is  general  oppression, 
extortion  and  even  blackmail  by  them  upon  the  community. 
Crimes  and  vices  are  evils  to  the  community,  but  it  should  never 
be  forgotten  by  a  free  people  that  they  have  far  more  to  fear 
from  the  growth  of  the  vice  of  arbitrary  power  in  government 
than  from  all  the  other  vices  and  crimes  combined. 

3.  A  witness  named  Whitney  was  called  by  the  prosecution 
and  gave  testimony  which,  if  credited,  made  him  an  accomplice 
with  the  defendant  in  protecting  the  keeper  of  the  house  in  ques- 
tion from  detection  or  arrest  It  was  made  to  appear  by  his 
cross-examination  that  he  had  himself  been  arrested  several 
months  ago  on  charge  of  another  crime;  that  thereupon  he  made 
a  confession  to  the  magistrate  which  showed  him  to  be  such  ac- 
complice, and  was  released  on  bail  of  $2,000,  and  never  after- 
wards called  up  for  examination;  and  that  on  the  morning  of 
the  trial  of  this  present  case  he  was  rearrested  at  the  instance 
of  the  district  attorney  in  order  to  coerce  him  to  testify  in  ac- 
cordance with  his  said  confession  on  such  trial,  as  was  claimed. 
In  order  to  show  such  coercion  he  was  asked  if  the  district  at- 
torney had  not  on  su6h  rearrest  raised  his  bail  to  $10,000,  and 
an  objection  to  the  question  was  sustained.  It  seems  to  me  that 
this  was  substantial  error.  It  may  be  probable  that  the  jury 
did  not  believe  Whitney  at  all,  for  experience  and  history  show 
that  men  of  the  kind  and  character  his  examination  revealed 
him  to  be  cannot  be  safely  believed  even  when  human  life  is  at 
stake,  but  whether  the  jury  credited  him  cannot  be  known  with 
certainty.  Nor  is  it  an  answer  to  say  that  there  is  other  ev- 
idence showing  that  he  was  coerced  into  testifying.     The  ex- 
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eluded  evidence  might  well  have  been  deemed  conclusive  on  that 
head.  He  was  rearrested  in  order  to  induce  him  to  testify,  and 
the  exacting  of  such  large  bail  might  well  have  made  his  release 
impossible  except  by  his  yielding  and  testifying. 

4.  This  was  one  of  those  trials  where  the  defendant  is  entitled 
to  be  carefully  guarded  from  the  influence  of  clamor  and  preju- 
dice. It  seems  to  me  from  the  whole  tenor  of  the  trial  that 
he  was  treated  quite  the  reverse  of  this.  It  seems  to  me  that  in 
the  zeal  of  the  hour  the  very  able  and  conscientious  prosecuting 
attorney  forgot  his  duty  in  this  respect  As  I  understand  it,  the 
people  of  the  State  do  not  want  their  district  attorneys  and 
judges  to  strain  themselves  to  convict  anyone.  If  the  plain  facts 
fairly  presented  do  not  convict,  then  the  people  of  the  State 
do  not  want  a  conviction.  And  this  is  doubly  true  of  a  case  like 
this,  where  a  mere  patrolman  is  brought  up  and  accused  of 
neglect  to  arrest  keepers  of  houses  which  have  long  been  tol- 
erated, are  now  tolerated,  and  apparently  are  to  continue  to  be 
tolerated,  by  those  in  chief  authority  over  the  police  and  over 
all  of  us.  If  such  a  neglect  is  to  be  the  subject  of  indictment, 
one  may  well  wonder  why  those  in  chief  authority  should  not 
be  indicted  first.  It  seems,  moreover,  that  if  we  except  another 
recent  case  which  arose  in  New  York  county,  no  one  was  ever 
before  anywhere  convicted  of  what  this  defendant  stands  con- 
victed of. 

Owing  to  the  odium  lately  brought  on  the  police  force  by  the 
conduct  of  persons  put  in  rulership  over  it,  to  accuse  a  policeman 
of  any  offense  was,  to  borrow  a  saying  from  a  historic  case,  to 
"  put  on  him  a  caput  lupinum,  and  offer  him  as  a  prey  to  man- 
kind." Eex  V.  feusby,  Peake,  189.  In  ancient  times  accused 
persons  could  fly  for  refuge  to  establishecl  sanctuaries,  especially 
in  times  of  clamor.  A  safe  sanctuary  to  accused  persons  with 
us  should  always  be  a  court  of  justice,  no  matter  what  the  hue 
and  cry  outside  may  be. 

There  are  also  other  rulings  on  the  admission  of  evidence 
which  raise  a  reasonable  doubt 

Let  the  certificate  issue. 
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Court  of  Appeals. 

FebniAiy  25,  1902. 
PEOPLE  EX  EEL.  ALLEN  v.  HAGAN. 

(170  N.  Y,  46.) 

OoMiaTMBNT— Must  State  on  its  Face  Natube  of  Chimb— Penal  Code, 
SBcnoN  351. 

A  commitment  to  answer  ''upon  a  charge  of  violation "  of  section 
351  of  the  Penal  Code  is  void,  and  conferred  no  authority  upon  the 
warden  to  detain  relator  in  prison,  as  said  section  refers  to  fifteen 
different  or  distinct  acts,  some  of  which  are  or  may  be  lawful,  some 
felonies  and  others  the  subject  of  merely  civil  remedies. 

Gbat,  J.,  dissenting. 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Department,  entered  July 
9,  1901,  which  affirmed  an  order  of  Special  Term  overruling 
a  demurrer  to  the  return  to  a  writ  of  habeas  corpus,  dismissing 
such  writ  and  remanding  the  relators  to  the  custody  of  the 
defendant 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  E.  Dos  Passes  and  Edmund  F.  Harding,  for  appellants. 

William  Travers  Jerome,  Dist  Atty.  (Howard  Gaus,  of 
counsel),  for  respondent 

Joseph  S.  Auterbach  and  Herbert  Barry  for  the  Jockey  Club 
et  al.,  interested  parties. 

(yBBEiBN,  J.:  The  order  and  judgment  from  which  this 
appeal  was  taken  dismissed  a  writ  of  habeas  corpus  sued  out 
by  the  relators,  who  are  detained  in  custody  by  the  defendant 
as  warden  of  the  city  prison  of  the  city  of  New  York.  The 
petition  upon  which  the  writ  was  granted  alleges  that  the  re- 
lators were  unlawfully  restrained  of  their  liberty  and  impris- 
oned by  the  warden,  although  innocent  of  any  crime  what- 
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ever,  and  it  contained  a  statement  of  all  other  jurisdictional 
facts  necessary  to  authorize  a  court  to  inquire  concerning  the 
cause  of  the  relators'  imprisonment  The  writ  was  granted 
by.  a  Justice  of  the  Supreme  Court  commanding  the  defend- 
ant to  produce  the  relators  before  a  Special  Term  of  the  court 
upon  a  day  named,  and  then  and  there  to  make  return  to  the 
court  of  the  time  and  cause  of  the  imprisonment  The  defend- 
ant made  return  to  the  writ  in  writing,  in  whidi  he  stated 
that  he  detained  the  relators  in  custody  under  and  by  virtue 
of  a  warrant  of  commitment  signed  by  William  Travers 
Jerome,  a  justice  of  the  Court  of  Special  Sessions  of  the  city 
of  New  York  The  conmiitment  was  set  forth  in  the  return 
in  haec  verba  and  constitutes  the  whole  of  the  return.  It  pur- 
ports to  have  been  issued  in  the  name  of  the  People  of  the 
State  of  New  York  and  is  addressed  to  the  warden  and  keeper 
of  the  city  prison  of  the  city  of  New  York,  A  separate  com- 
mitment was  made  for  each  of  the  three  relators,  but  all  are 
in  precisely  the  same  form,  and  it  will  not  be  necessary  here 
to  give  the  operative  words  of  more  than  one,  as  follows: 
"  An  order  having  been  this  day  made  by  me  that  Theodore 
Allen  be  held  to  answer  to  the  Court  of  Gteneral  Sessions  in 
the  said  city  and  county  upon  a  charge  of  violation  of  section 
351  of  the  Penal  Code  of  the  State  of  New  York,  committed 
by  said  Theodore  Allen  in  the  city  and  county  of  New  York, 
on  the  ninth  day  of  April,  1901,  you  are  commanded  to  receive 
said  Theodore  Allen  into  your  custody  and  to  detain  him  until 
he  be  legally  discharged.  Dated  at  the  city  of  New  York  this 
twenty-third  day  of  May,  1901."  The  relators  in  open  court 
demurred  to  this  return,  and  after  a  hearing  before  the  court 
the  demurrer  was  overruled,  the  writ  of  habeas  corpus  dis- 
missed and  the  relators  remanded  to  the  custody  of  the  warden. 
This  decision  has  been  affirmed  at  the  Appellate  Division,  and 
the  relators  have  appealed  to  this  court 

The  learned  counsel  for  the  relators  has,  in  a  very  elaborate 
argument,  attacked  the  constitutional  validity  of  that  section 
of  the  Penal  Code  referred  to  in  the  warranty  and  has  also 
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presented  his  views  with  respect  to  its  legal  construction.  In 
fact^  the  argument  upon  both  sides  has  been  largely,  if  not 
entirely,  devoted  to  these  questions.  We  do  not  think  that  it 
is  necessary  or  proper  to  enter  upon  an  examination  of  these 
questions  upon  the  present  record,  since  it  is  quite  impossible 
to  deal  with  such  questions  in  the  absence  of  some  specific 
charge  or  some  specific  finding  of  fact  It  is  quite  useless  to 
enter  upon  a  discussion  with  respect  either  to  the  constitu- 
tional validi1r)r  or  the  legal  construction  of  this  statute  until 
we  know  what  particular  act  has  been  committed  which  is 
claimed  to  constitute  a  violation.  A  discussion  of  such  ques- 
tions upon  the  present  record  would,  we  think,  be  a  departure 
from  the  real  issue  or  question  presented,  and,  therefore,  not 
proper.  It  is  generally  the  safer  course  to  meet  and  decide 
sudi  questions  as  are  necessarily  involved  in  each  case  and  to 
leave  others  to  be  determined  when  they  arise  and  are  properly 
presented  by  the  record.  The  validity  or  constitutionality  of 
the  statute  does  not  arise  until  we  have  before  us  a  valid 
commitment. 

The  record  before  us,  properly  speaking,  presents  but  one 
question,  and  that  is  with  respect  to  the  authority  of  the  de- 
fendant to  detain  the  relators  in  custody  under  the  commit- 
ment already  referred  to.  In  other  words,  the  question  is 
whether  this  commitment  on  its  face  is  suflScient  authority  to 
authorize  the  detention  and  imprisonment  of  the  relators.  That 
question  was  clearly  raised  by  the  demurrer  to  the  return,  and 
that  question  alone,  so  far  as  we  can  perceive  from  the  record, 
was  the  only  one  involved  or  necessarily  determined.  We  think 
that  the  warrant  of  commitment  upon  its  face  is  so  defective 
that  it  cannot  be  held  to  justify  the  detention  or  imprisonment 
of  the  relators.  A  commitment  is  a  warrant,  order  or  process 
by  which  a  court  or  magistrate  directs  a  ministerial  officer  to 
take  a  person  to  prison  or  to  detain  him  there.  From  the  earliest 
times,  as  appears  from  the  reported  cases  on  the  subject,  this 
process  was  required  to  contain  a  statement  of  the  nature  of 
the  crime  with  which  the  prisoner  was  charged.     The  legal 
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requisites  of  such  a  process  are  thus  described  by  an  acknowl- 
edged authority  on  the  subject  of  crimes  and  criminal  pro- 
cedure as  defined  by  the  common  law :  "  It  must  be  in  writing, 
under  the  hand  and  seal  of  the  person  by  whom  it  is  made  and 
expressing  his  office  or  authority,  and  the  time  and  place  at 
which  it  is  made,  and  must  be  directed  to  the  jailer  or  the 
keeper  of  the  prison.  It  may  be  made  either  in  the  name  of 
the  King,  and  only  tested  by  the  person  who  makes  it,  or  it 
may  be  made  by  such  person  in  his  own  name.  It  may  conunand 
the  jailer  to  keep  the  party  in  safe  and  close  custody;  for  if 
every  jailer  be  bound  by  the  law  to  keep  his  prisoner  in  such 
custody,  surely  it  can  be  no  fault  in  a  mittimus  to  command 
him  so  to  do.  It  ought  to  set  forth  the  crime  alleged  against 
the  person  with  convenient  certainly,  whether  the  commitment 
be  by  the  privy  council  or  any  other  authority;  otherwise  the 
officer  is  not  punishable  by  reason  of  such  mittimus  for  suffer- 
ing the  party  to  escape;  and  the  court  before  whom  he  is  re- 
moved by  habeas  corpus  ought  to  discharge  or  bail  him.  And 
this  doth  not  only  hold  where  no  cause  at  all  is  expressed  in 
the.  commitment,  but  also  where  it  is  so  loosely  set  forth  that 
the  court  cannot  adjudge  whether  it  were  a  reasonable  ground 
of  imprisonment."  2  Hawkins  Pleas  of  the  Crown,  chap.  16, 
p.  119.  In  another  authority  the  rule  in  regard  to  this  process 
is  stated  as  follows :  "  But  it  is  necessary  to  set  forth  the  partic- 
ular species  of  crime  allied  against  the  party  with  convenient 
certainty,  whether  the  commitment  be  by  a  justice  of  the  peace, 
a  secretary  of  state,  the  privy  council  or  any  other  authority.'^ 
1  Chitty's  Crim.  Law,  chap.  3,  p.  111.  These  rules  in  r^ard  to 
the  requisites  of  a  commitment  have  been  adopted  by  the  courts 
of  this  State. 

In  Bradstreet  v.  Furgeson,  17  Wend.  181,  Chief  Justice 
Nelson,  said :  "  There  are  several  reasons  for  setting  forth 
with  distinctness  the  crime  of  cause  in  the  warrant  of  commit- 
ment; otherwise  the  officer  is  not  punishable  if  the  prisoner 
escape,  nor  is  it  an  offense  to  aid  in  the  escape;  and  the  court 
or  judge  before  whom  he  is  brought  by  habeas  corpus  wiU  be 
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bound  to  discharge  or  bail  him.  *  Where  the  prisoner  is  com- 
mitted on  the  suspicion  or  conviction  of  an  offense  the  partic- 
ular crime  must  be  stated."  Whenever  the  question  has  arisen 
in  this  court  concerning  the  sufficiency  of  such  a  commitment, 
it  has  been  decided,  substantially,  in  accordance  with  the  prin- 
ciples above  stated,  although  it  has  been  held  that  the  statement 
of  the  crime  in  the  commitment,  according  to  its  statutory 
definition,  was  sufficient  People  v.  Johnson,  110  N.  T.  134. 
But  in  that  case  the  accused  was  charged  with  burglary  and 
larceny  which  ex  vi  termini  imports  a  criminal  act. 

In  Hewitt  v.  Newburger,  141  N.  T.  538,  it  was  held  that 
the  process,  in  substantially  the  same  form  as  that  presented 
by  the  recoEd  in  this  case,  was  absolutely  void.  The  diffi- 
culty with  the  process  in  this  case  is  that  it  does  not  state  any 
crime  whatever  with  which  the  relators  were  charged,  or  for 
which  they  were  imprisoned.  All  it  states  is  that  they  are 
charged  with  violating  a  certain  section  of  the  Penal  Code. 
This  section  has  been  analyzed  upon  the  briefs  of  the  respec- 
tive counsel  in  this  case,  and  it  is  claimed  that  it  contains 
fifteen  different  acts  which  are  or  may  be  offenses  against  it. 
But  it  is  provided  that  none  of  the  acts  therein  specified,  that 
are  the  subject  of  some  other  penalty,  shall  be  deemed  to  be 
a  violation,  and,  therefore,  the  statute,  in  substance,  provides 
that  certain  acts  therein  specified  are  felonies;  that  certain 
other  acts  are  lawful;  for  instance,  if  committed  upon  the 
race  track ;  and  that  still  other  acts  therein  mentioned  may  not 
amount  to  a  crime  at  all,  providing  it  is  by  some  other  law 
made  the  subject  of  a  civil  penalty.  Hence,  it  is  impossible,  in 
the  absence  of  any  statement  of  the  particular  act  with  which 
the  relators  were  charged,  to  know  whether  they  have  been 
charged  with  anything  amounting  to  a  crime.  A  crime  is  de 
fined  to  be  "  an  act  or  omission  forbidden  by  law."  (Penal 
Code,  sec.  3.)  It  is  the  act  or  omission  that  constitutes  the 
crime,  and  to  say  that  a  person  has  violated  a  section  of  the 
Penal  Code  that  refers  to  fifteen  different  or  distinct  acts, 
some  of  which  are  or  may  be  lawful,  some  of  which  are  felo- 
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nies,  and  others  the  subject  of  merely  civil  penalties,  charges 
a  crime,  would  be  a  very  loose  and  dangerous  construction  in 
criminal  procedure.  Whether  the  relators  violated  the  section 
of  the  Penal  Code  specified  or  not  depends  entirely  upon  the 
particular  act  that  they  committed,  if  any,  and  since  no  act  is 
specified  in  the  commitment,  it  cannot  fairly  be  said  that  the 
process  specifies  or  charges  any  crime  whatever.  We  think, 
therefore,  that  the  commitment  was  void  and  conferred  no  au- 
thority whatever  upon  the  warden  to  detain  the  relators  in 
prison.  The  demurrer  to  the  return  was,  therefore,  well  taken^ 
and  should,  we  think,  have  been  sustained.  The  conamitment 
of  a  magistrate,  authorized  to  issue  warrants  and  conduct  ex- 
aminations concerning  the  commission  of  crimes*  and  to  com- 
'  mit  the  accused  for  trial,  must  state  upon  its  face  the  nature  of 
the  crime  charged  with  reasonable  certainty.  It  is  not  neces- 
sary that  the  offense  should  be  specified  with  the  precision  re- 
quired in  an  indictment,  but  in  order  to  confer  authority  to  im- 
prison the  accused,  or  to  detain  him  in  prison,  it  must  show  that 
he  is  charged  with  some  crime  known  to  the  law  by  some  l^al 
or  statutory  definition,  or  that  he  is  charged  with  some  act  or 
omission  specified  which  in  law  amounts  to  a  crima  In  this 
case  the  commitment  fails  to  disclose  the  act  or  omission  for- 
bidden by  law  with  which  the  relators  were  charged,  or  any 
crime  by  name  which  would  necessarily  or  in  law  include  an 
unlawful  act,  and,  therefore,  it  conferred  no  authority  upon 
the  defendant  to  detain  them  in  custody.  The  l^slature 
evidently  thought  that  the  form  of  a  commitment  was  of  suffi- 
cient importance  to  prescribe  a  form  to  be  used  by  commit- 
ting magistrates.  This  form  is  found  in  the  Code  of  Criminal 
Procedure  (sec.  214),  and  requires  the  magistrate  to  state, 
briefly,  the  nature  of  the  crime  charged.  It  is  impossible  to  hold 
that  this  requirement  was  complied  with  in  the  case  at  bar. 

In  cases  where  a  party  has  been  tried  and  convicted  of  a 
crime  the  office  of  a  commitment  is  superseded  by  the  judg^ 
ment.  The  accused  may  then  be  detained  in  custody  by  virtue 
of  a  certified  copy  of  the  judgment,  and  a  formal  commitment 
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18  not  neceesary,  and  if  necessary  can  be  supplied  at  any  time; 
but  a  defect  in  the  commitment  is  no  ground  for  the  discharge 
of  the  accused  so  long  as  there  is  a  valid  judgment  of  conviction 
behind  it.  People  ex  reL  Trainor  v.  Baker,  89  K  Y^  460. 
But  in  this  case  there  was  no  conviction,  nor  even  an  indict- 
ment The  ri^t  of  the  defendant  to  hold  the  relators  in  cus- 
tody rests  entirely  upon  the  commitment  of  the  examining 
magistrate;  and  in  order  to  justify  the  detention  of  the  party 
accused  it  must  state  the  nature  of  the  crime  charged.  The 
case  of  People  ex  reL  Lou^lin  v.  Finn,  87  N.  Y.  583,  cited 
by  the  learned  counsel  for  the  defendant,  does  not  support  or 
tend  to  support  the  commitment  in  this  case.  It  was  held 
there  that  the  commitment  was  sufficient,  but  it  stated  upon  its 
face  that  the  party  was  committed  on  a  charge  of  larceny. 

It  will  be  seen  upon,  an  examination  of  the  section  of  the 
Penal  Code  referred  to  in  the  commitment  in  question,  that 
it  enumerates  at  least  fifteen  different  acts  which  are  said  to  be 
•  forbidden,  and  then  closes  in  the  following  words :  "  or  any 
person  who  aids^  assists  or  abets  in  any  manner  in  any  of  the 
said  acts,  which  are  hereby  forbidden,  is  guilty  of  a  felony, 
except  when  another  penalty  is  provided  by  law,  and  upon  con- 
viction is  punishable  by  imprisonment  in  the  State  prison  for 
a  period  not  less  than  one  year,  nor  more  than  two  years,  or  by 
Buch  imprisonment,  together  with  a  fine  not  exceeding  two 
thousand  dollars.  When  an  exclusive  penalty  is  provided  by 
law  for  an  act  hereby  prohibited,  the  permitting  of  the  use  of 
premises  for  the  doing  of  the  act  in  such  case  shall  not  be 
deemed  a  violation  hereof."  Therefore,  when  this  section  is 
read  in  connection  with  recent  decisions  of  this  court  in  regard 
to  its  scope  and  application  (People  ex  rel.  Sturgis  v.  Fallon, 
152  N.  Y.  1-20),  it  is  manifest  that  no  crime  or  criminal 
offense  can  be  stated  or  described  by  a  mere  reference  to  the 
section,  which  indicates  nothing  except  the  place  where  the 
law  is  to  be  found.  It  follows  that  the  order  and  judgment 
appealed  from  should  be  reversed  and  the  relators  discharged. 

Gray,  J.  (dissenting)  :  I  must  dissent  from  a  determination 
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of  this  appeal,  which  appears  to  be  very  technical  and  to  rest 
upon  a  ground  not  taken  in  brief,  or  upon  argument  Further- 
more, while  it  is  true  that  the  relators  demurred  to  the  return 
to  the  writ,  they  certainly  had  no  such  point  in  their  minds  as 
Judge  O'Beien's  opinion  raises.  Their  petition  for  the  writ, 
which,  under  section  2019  of  the  Code  of  Civil  Procedure 
(sub.  5),  is  required  to  "state  in  what  the  alleged  illegality 
consists,"  not  only  fails  to  state  the  illegality  to  consist  in  the 
form  of  the  conmiitment,  now,  ex  mero  motu,  suggested;  but 
it  expressly  sets  forth  that  the  cause  of  the  imprisonment  was 
"  the  crime  of  book-making." 

Again,  in  my  opinion,  when  the  justice  of  the  Special  Ses- 
sions, in  issuing  his  warrant  of  the  commitment^  specified  that 
it  was  "  upon  a  charge  of  violation  of  section  351  of  the  Penal 
Code,"  he  does  state,  suflBciently  for  the  protection  of  the 
oflScer  executing  it,  the  offense,  or  crime,  for  which  the  prisoner 
is  held  to  answer  at  the  General  Sessions.  The  statute  thus 
referred  to  was  directed  against  poolselling  and  book-making.  • 
The  oflSce  of  a  commitment  is  not  to  furnish  information,  or  a 
detailed  statement  of  the  circumstances,  under  which  the  re- 
lator is  charged  to  have  offended  against  the  statute.  People 
V.  Johnson,  110  N.  Y.  134-142.  But,  however  that  may  be,  I 
think  the  objection,  if  one  it  be,  has  never  been  taken  by  the 
relators  in  any  available  way  and,  therefore,  it  is  not  for  ub 
to  raise. 

Pabkes^  Ch.  J.,  Maetin,  Vann,  Culi^en  and  Wbeweb,  JJ., 
concur  with  O'Beien,  J. ;  Geay,  J.,  dissents. 

Judgment  reversed,  etc. 
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County  Court — Orange  County. 

February,  1902. 

THE  PEOPLE  V.  THE  ORANGE  COUNTY  ROAD  CON- 
STRUCTION CO. 

Penal  Codi^  section  384h,  subdivision  1,  uroonstitutionai.. 

Section  38411,  Bubdmaion  1,  of  the  Penal  Code,  which  makes  penal 
the  violation  of  any  law  under  which  any  person  or  corporation 
"who,  contracting  with  the  State  or  a  municipal  corporation,  shaU 
require  more  than  eight  hours'  work  for  a  day's  labor,"  is  uncon- 
stitutionaL 

Indictment  found  by  the  grand  jury  at  the  November,  1901, 
Term  of  the  Supreme  Court,  held  in  and  for  the  county  of 
Orange.  Transferred  to  the  County  Court  of  Orange  county. 
Indictment  charged  violation  of  subdivision  1,  section  384h  of 
the  Penal  Code,  in  that  the  defendant  required  one  James 
Toohey  to  work  more  than  eight  hours  for  a  day's  labor,  viz., 
ten  hours  per  day. 

It  appears  from  the  indictment  that  the  defendant  had  made 
a  contract  with  the  board  of  supervisors  of  Orange  county  for 
the  building  of  a  road  in  the  town  of  New  Windsor,  upon  which 
the  work  in  question  was  performed. 

At  the  February,  1902,  Term  of  the  County  Court,  the  de- 
fendant interposed  a  demurrer  upon  the  ground  that  the  facts 
stated  in  the  indictment  do  not  constitute  a  crime,  for  the  reason 
that  the  said  section  of  the  Code  is  unconstitutional  and  void. 

Albert  H.  F.  Seeger,  Assistant  District  Attorney,  for  People. 

William  Vanamee,  for  defendant. 

Beattie,  J. :  The  defendant  has  secured  from  the  State  and 
froni.  the  board  of  supervisors  of  Orange  county,  a  contract  to 
improve  or  construct  certain  highways  in  this  county. 


Digitized  by  VjOOQIC 


318  NEW   YOBK   GBIMINAL   BBP0BT8,   VOL.    XVI. 

The  validity  of  the  act  under  which  the  indictment  was  found 
has  been  challenged  by  the  defendant^  and  it  becomes  necessary 
to  consider  its  purposes  and  its  validity. 

The  indictment  charges  the  defendant  with  the  violation  of 
subdivision  1  of  section  384h,  of  the  Penal  Code,  in  having  re- 
quired from  laborers  upon  a  public  work  within  this  State  and 
county,  more  than  eight  hours'  work  in  each  day.  The  pro- 
visions of  this  section  went  into  effect  on  June  2,  1897,  and 
the  act  was  passed  to  make  penal  the  violation  of  any  law  under 
which  any  person  or  corporation,  "  Who,  contracting  witii  the 
State  or  a  municipal  corporation  shall  require  more  than  eight 
hours  work  for  a  day's  labor ;"  the  Court  of  Appeals,  in  the  case 
of  People  ex  rel.  Warren  v.  Beck,  144  N".  T.  225,  having  decided 
in  1894  that  the  violation  of  an  act  which  provided :  "  Nor 
shall  any  man  or  set  of  men  be  employed  for  more  than  eight 
hours  in  twenty-four  consecutive  hours  except  in  case  of  neces- 
sity," did  not  constitute  a  crime. 

The  basis,  therefore,  of  the  legislation  in  question,  is  an  at- 
tempt to  make  or  create  a  criminal  offense  out  of  a  violation  of 
the  statute  known  as  the  Labor  Law,  being  chapter  415  of  the 
Laws  of  1897,  and  thus  make  effective  (through  the  penalties 
prescribed  by  the  Penal  Code),  the  provision  of  that  law  which 
prescribes,  that  "  eight  hours  shall  constitute  a  legal  day's  labor 
.  .  .  upon  work,  by,  or  for  the  State  or  a  municipal  corpora- 
tion, or  by  contractors  or  sub-contractors  therewith."  In  con- 
sidering the  character  and  validity  of  such  legislation,  which 
undertakes  to  make  criminal  acts  wholly  innocent,  except  by 
reason  of  the  prohibition,  it  is  all-important  to  weight  well  the 
utterance  of  one  of  the  greatest  writers  upon  the  origin  and 
nature  of  laws,  "  Liberty  is  in  perfection  when  criminal  law 
derives  each  punishment  from  the  particular  nature  of  the 
crime.  There  are  then  no  arbitrary  decisions ;  the  punishment 
does  not  flow  from  the  capriciousness  of  the  legislator,  but  from 
the  very  nature  of  the  thing ;  and  man  uses  no  violence  to  man." 

The  obvious  purpose  of  the  Labor  Law  was  to  narrow  as  far 
as  possible  the  field  from  which  a  supply  of  laborers  could  be 
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obtained,  by  prohibiting  directly  the  employment  of  aliens,  and 
indirectly  the  employment  of  non-residents,  and  having  done 
this,  to  destroy,  to  the  extent  that  the  extra  time  represented 
actual  value  and  labor,  the  benefit  to  be  derived  by  contractors 
from  work  which  might  have  been  accomplished  in  ten  hours  as 
distinguished  from  work  done  by  the  same  laborers  within  eight 
hours.  The  whole  effect  of  the  legislation  was  to  compel  pay- 
ment for  time  during  which  no  labor  was  to  be  performed. 
The  law  fixed  the  length  of  the  day,  not  with  reference  to  the 
ability  of  a  person  to  labor  or  with  relation  to  the  hours  during 
which  labor  could  not  be  properly  or  advantageously  done. 

It  did  not  undertake  to  strike  at  early  hours  or  late  hours,  but 
arbitrarily  fixed  the  length  of  the  day,  so  that  for  a  day^s  pay  the 
employer  should  receive  just  so  much  less  labor.  If  it  is  per- 
missible to  impose  such  burdens  upon  the  employer  by  fixing  the 
length  of  a  day  at  eight  hours,  there  is  nothing  to  prevent  a 
lessening  of  the  time  so  that,  at  the  dictation  of  some  interest,  a 
half -day's  labor  should  be  counted  as  a  full  day's  work. 

If  Jabor  has  a  right  to  require  a  limitation  upon  the  time 
during  which  work  shall  be  done,  it  has  an  equal  right  to  require 
a  limitation  upon  the  character  and  extent  of  the  work  to  be 
done.  As  has  been  said,  the  object  of  the  limitation  is  to  secure 
compensation  for  a  day's  work  where  the  length  of  time  em- 
ployed will  permit  the  performance  of  only  a  portion  of  the 
work  which  might  be  completed  in  two  or  more  hours  of  addi- 
tional time.  The  same  result  might  be  obtained  by  forbidding 
the  performance  of  more  liian  a  specified  amount  of  work  in  a 
day,  and  with  equal  legality. 

A  law  which  forbade  the  laying  of  more  than  a  specified  num- 
ber of  brick,  or  the  excavation  of  more  than  a  specified  quantity 
of  earth  in  a  day  would  wholly  ignore  the  differing  abilities  of 
laborers  and  impair,  if  not  destroy,  the  element  of  personal 
energy  and  effort  involved  in  all  human  employments,  but  it 
would  no  more  interfere  with  the  rights  of  the  individual  than 

It  would  be  entirely  legal  for  laborers  to  combine  so  that  they 
the  law  in  question. 
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might  exact  in  all  employments,  a  day  of  eight  hours  work,  to 
be  paid  for  at  a  fixed  standard  of  wages,  but  their  failure  to 
make  such  a  combination  does  not  justify  legislation  aimed 
to  secure  the  same  result  as  against  those  who  are  unwilling  to 
enter  such  a  combination,  and  who  desire  to  retain  their  own 
freedom  of  action. 

If,  however,  such  legislation  in  the  interest  of  the  employee 
could  be  sustained  as  a  valid  exercise  of  legislative  authority,  it 
cannot  be  denied  that  legislation  in  the  interest  of  the  employer 
which  fixed  arbitrarily  any  number  of  hours'  labor  as  a  day's 
work,  and  required  the  employee  to  accept  fixed  and  inadequate 
wages  therefor,  would  be  equally  within  the  control  of  the  Legis- 
latura  A  condition  not  unknown  in  the  history  of  labor,  where 
punishment  as  for  a  crime  was  visited  upon  those  who  refused 
to  work  under  the  standard  fixed  by  law. 

It  is  apparent,  therefore,  that  in  undertaking  to  thus  legislate 
for  the  purpose  of  aiding  a  particular  class  or  interest,  the 
whole  subject  finally  results  in  a  struggle  as  to  which  interest, 
the  employer  or  the  employed,  can  control  the  course  of  l^s- 
lation.  If  such  legislation  was  based  upon  some  inherent  right 
of  the  individuals  concerned  and  not  upon  conditions  as  old  as 
civilization,  the  law  of  supply  and  demand,  something  might  be 
said  in  its  favor. 

The  suggestions  made  in  some  jurisdictions  that  because  the 
State  has  always  fixed  by  law  the  salaries  and  wages  of  its  offi- 
cers, the  employment  of  all  labor  stands  upon  the  same  footing, 
does  not  answer  any  argument  against  the  legislation,  the  valid- 
ity of  which  is  disputed  in  this  case,  because  such  employments 
are  wholly  distinct  and  differ  in  every  characteristic  from  the 
employment  of  labor  in  the  ordinary  course  of  business.  The 
officers  and  employees  of  the  State  and  municipalities  form  a 
comparatively  small  and  restricted  class,  their  services  are  not 
secured  upon  any  competition  as  to  the  rate  of  wages,  or  the 
hours  of  labor,  and  they  are  employed,  not  as  laborers  by  the 
day,  but  by  the  month  or  year,  and  whatever  may  be  the  char- 


Digitized  by  VjOOQIC 


PSOPXS   V.    SGANNELL.   Ain>  MASKS.  321 

acter  or  terms  of  their  employment,  they  are  the  direct  and  im- 
mediate employees  of  the  State. 

Such  conditions  are  not  those  aimed  at  by  the  statute  in  ques- 
tion. By  its  very  terms  it  undertakes  to  control  and  regulate 
the  action  of  all  persons  temporarily  in  the  employment  of  the 
State,  in  such  manner  as  to  prohibit^  not  the  State,  but  such  em- 
ployees,  acting  as  independent  contractors  and  with  interests 
adverse  to  the  State,  from  securing  their  employees  upon  such 
terms  and  conditions  as  the  supply  of  laborers  will  permit.  It 
takes  from  such  contractors  all  opportunity  to  exercise  their  own 
judgment,  business  resources  and  ability  for  securing  labor  upon 
terms  advantageous  to  themselves,  and  requires  them  to  accept 
only  such  laborers  as  may  be  willing  to  work  upon  the  terms 
and  conditions  prescribed  by  the  statute. 

The  question  considered  here  was  not  directly  involved  in  the 
recent  case  of  People  ex  rel.  Eodgers  v.  Coler,  16!6  N.  Y.  1,  but 
the  prevailing  opinion  of  the  court  deals  so  comprehensively 
with  the  subject  of  "  labor  legislation  "  and  is  so  decidedly  ad- 
verse to  its  validity,  that  I  feel  bound  upon  principle  and  au- 
thority to  decide,  that  the  law  under  which  the  defendant  was 
indicted  is  unconstitutional  and  void. 

The  demurrer  must  be  allowed,  and  final  judgment  entered 
lliereon  in  favor  of  the  defendant 

Demurrer  allowed,  and  final  judgment  entered  thereon  in 
favor  of  defendant 


Court  of  General  Sessions— City  and  County  of  New  York. 

February,  1902. 

THE  PEOPLE  V.  JOHN  J.  SCANNELL  AND  WILLIAM 

L.  MAKES. 

(37  Misc.  345.) 

1.  Indictmsnt — ^U.  S.  CoNsrrruTioN,  Fifth  Amekdmeitt. 

The  fifth  amendment  to  the  federal  constitution,  which  declares 

that  no  person  shall  he  held  to  answer  for  a  capital  or  otherwise  in- 

famons  crime,  unless  on  a  presentment  or  indictment  of  a  grand 

jury  does  not  apply  to  the  States,  but  only  to  the  federal  govem- 

VOL.  XVI— 21 
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ment  and  courts,  but  article  1,  section  6,  of  the  State  constitation 
does  apply,  and  where  a  district  attorney  elects  to  prosecute  a  mis- 
demeanor  by  indictment  he  must  do  so  through  the  medium  of  a 
legally  constituted  grand  jury  and  by  an  indictment  that  is  good  at 
law,  both  as  to  form  and  substance,  and  defendants  charged  with 
misdemeanor  have  a  legal  right  to  raise  the  question  of  the  illegal 
character  of  the  grand  jury  which  found  the  indictment. 

2.  Same — Gkaitd  Jubt. 

When  a  grand  jury  has  been  selected  and  drawn  according  to  law, 
and  has  been  impanelled  and  sworn  and  recognized  by  the  court  aa 
the  grand  jury,  and  an  indictment,  legal  and  formal  on  its  face,  is 
presented  by  that  body,  a  record  is  thereby  made  which  has  in  fact 
all  the  sanctions  required  by  the  constitution  and  the  laws,  and  in 
the  absence  of  convincing  proof  beyond  all  reasonable  doubt  that  tha 
grand  jury  has  either  by  mistake  or  intention  imposed  a  manifest 
and  substantial  wrong  upon  the  defendant,  and  that  the  apparent 
record  is  not  in  fact  the  true  record  of  the  court,  it  shoidd  not  be 
vacated  or  set  aside  upon  a  suggestion  that  a  mere  technical  or  hypo- 
thetical wrong  has  been  sustained. 

3.  Sams. 

The  fact  that  two  members  of  the  grand  jury,  one  of  whom  had 
been  excused  from  serving  and  the  other  of  whom  withdrew  after 
hearing  some  of  the  testimony  but  took  no  part  in  the  finding  of  the 
indictment,  were  perhaps  not  actual  residents  of  the  county  when 
the  indictment  was  found,  does  not  invalidate  it. 

Motion  to  quash  and  set  aside  indictments. 

NicoU,  Anable  &  Lindsay  and  Myers,  Goldsmith  &  Bronner, 
for  motion. 

Eugene  A.  Philbin,  District  Attorney  (Samuel  H.  Ordway, 
of  counsel),  opposed. 

GoFF,  R. :  On  November  22,  1901,  the  grand  jury  presented 
an  indictment  for  conspiracy  against  the  defendants,  Scannell 
and  Marks,  and  two  indictments  against  the  defendant  Scannel 
for  neglect  of  duty.  Each  of  these  indictments  charged  a  mis- 
demeanor. Subsequently,  on  being  arraigned  for  pleading,  the 
defendants  interposed  a  plea  in  abatement  on  grounds  included 
in  the  present  motion.  This  plea  was  overruled.  Then  the  de- 
fendants moved  to  quash  and  set  aside  the  indictments  on  tie 
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following  grounds:  First,  that  the  grand  jury  was  not  a  oon- 
stitutional  or  a  legally  constituted  grand  jury,  in  that  two  of 
its  members  were  not  residents  of  the  county  of  New  Torky 
secondly,  that  the  indictments  are  void  because  a  member  of  the 
grand  jury  who  was  not  a  resident  of  the  county  was  present 
and  participated  in  the  proceedings;  thirdly,  that  the  indict- 
ments were  not  found,  indorsed  and  presented  as  required  by 
section  268  and  272  of  the  Criminal  Code;  fourthly,  that  a 
member  of  the  grand  jury  who  was  not  a  resident  of  the  county 
was  permitted  to  be  present  at  the  sessions  of  the  grand  jury 
while  the  diarges  embraced  in  the  indictment  were  under  con- 
sideration, in  violation  of  sections  262,  263,  264  of  the  Code; 
fiftiily,  that  the  evidence  submitted  to  the  grand  jury  did  not 
warrant  the  findings  of  the  indictments;  and,  sixthly,  that  in- 
competent and  illegal  testimony  was  introduced  before  the  grand 
jury.  And  they  further  move  that  the  court  institute  an  in- 
quiry to  ascertain  and  determine  the  places  of  residence  of  the 
two  members  of  the  grand  jury  referred  to,  and  for  that  pur- 
pose to  subpoena  them  and  such  other  persons  as  may  be  com- 
petent to  testify  on  the  matters  in  question.  The  third  ground 
is  based  upon  the  contention  that  because  there  were  two  non- 
residents of  the  county  impaneled  the  grand  jury  was  an  illegal 
body,  and,  therefore,  a  legal  indictment  was  not  "  found  "  nor 
concurred  in  by  twelve  grand  jurors,  nor  indorsed  "  a  true  bill," 
nor  signed  by  the  foreman.  That  all  these  requirements  were 
formally  complied  with  is  not  disputed.  The  fourth  ground 
is  based  upon  the  contention  that  because  one  of  the  grand 
jurors  was  a  non-resident  his  presence  during  the  proceedings 
was  unauthorized  by  law,  and,  therefore,  the  proceedings  were 
vitiated.  These  two  grounds  are  but  specifications  of  the  first 
and  second,  and  must  stand  or  fall  with  them. 

It  has  not  been  pointed  out  in  what  respect  the  evidence  taken 
before  the  grand  jury  is  insuflBcient,  incompetent  or  illegal; 
consequently,  nothing  has  been  adduced  in  support  of  the  fifth 
and  sixth  grounds.  This  leaves  the  first  and  second  grounds  the 
only  ones  to  be  considered. 
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Those  parts  of  the  moving  affidavits  referring  to  the  proceed- 
ings in  court  before  the  making  of  the  present  motion  are  irrele- 
vant and  will  not  be  considered. 

An  objection,  preliminary  in  its  nature,  is  interposed  by  the 
district  attorney,  which,  if  sustained,  necessarily  destroys  the 
defendants'  case  on  this  motion. 

The  defendants  daim  that  the  indictments  were  not  found 
by  a  legally  constituted  grand  jury  and  that,  therefore,  they  can- 
not be  put  upon  trial  because  of  the  guaranty  in  the  fifth 
amendment  to  the  Federal  constitution,  which  declares  that  no 
person  shall  be  held  to  answer  for  a  capital  or  otherwise  in- 
famous crime  unless  on  a  presentment  or  indictment  of  a  grand 
jury.  To  this  a  sufficient  answer  is  found  in  the  decisions  of 
the  courts  holding  that  this  amendment  does  not  apply  to  the 
States,  but  only  to  the  Federal  government  and  courts.  Hurtado 
V.  People,  110  U.  S.  516 ;  McNulty  v.  California,  149  id.  645  ; 
Livingston  v.  Mayor,  8  Wend.  85. 

The  furliier  claim  is  made  that  the  indictments,  having  been 
found  by  an  illegal  grand  jury,  are  void,  and  that  the  defendants 
are  protected  from  prosecution  by  article  1,  section  6,  of  onr 
State  constitution,  which  declares  that  no  person  shall  be  held 
to  answer  for  a  capital  or  otherwise  infamous  crime  unless  on 
presentment  or  indictment  of  a  grand  jury.  This  provision  of 
the  constitution,  the  prosecution  says,  cannot  be  invoked  by  the 
defense,  for  the  reason  that  it  applies  only  to  infamous  crimes^ 
and  since  the  defendants  are  charged  with  misdemeanors  only, 
and  could  be  proceeded  against  by  information  instead  of  by- 
indictment,  defects  in  the  personnel  of  the  grand  jury  are  im- 
material, and,  even  though  they  exist,  no  constitutional  rights 
of  the  defendants  have  been  violated. 

It  is  true  that  protection  against  criminal  prosecution,  unless 
by  the  intervention  of  a  grand  jury,  is  guaranteed  by  the  con- 
stitution only  in  cases  of  felony,  and  that  the  defendants,  bein^ 
charged  with  misdemeanors,  could  have  been  prosecuted  by  in- 
formation. Tet  the  district  attorney,  having  elected  to  proceed 
by  indictment  instead  of  by  information,  must  be  deemed  to 
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have  contemplated  an  indictment  found  by  a  l^ally  constituted 
grand  jury.  The  defendants  may  be  brought  into  court  either 
by  information  or  by  indictment;  but^  by  whichever  method, 
they  must  be  legally  charged  with  the  commission  of  a  crime. 
If  by  indictment,, the  pleading  must  be  in  the  form  of  and  must 
contain  the  essentials  prescribed  by  law,  and  if  an  indictment 
for  misdemeanor  be  defective  in  form  or  substance,  the  fact  that 
the  constitution  did  not  require  prosecution  for  misdemeanor 
by  indictment  would  not  make  good  that  which  was  bad.  So, 
if  an  indictment  for  misdemeanor  be  found  by  an  illegally  con- 
stituted grand  jury,  it  follows  that  it  is  not  a  l^al  pleading  on 
which  a  prosecution  can  be  instituted.  There  is  but  one  grand 
jury,  and  that  is  the  one  referred  to  in  the  constitution,  and  the 
formation  of  which  is  regulated  by  statute,  and  if  a  body  of 
men  be  organized  into  a  grand  jury  without  authority  of  law 
it  would  not  be  a  legal  grand  jury,  and  any  indictment  found 
by  it,  whether  for  felony  or  misdemeanor,  could  not  sustain  a 
criminal  prosecution.  When,  in  a  case  of  misdemeanor,  a 
district  attorney  elects  to  prosecute  by  indictment,  he  must  do 
so  through*  the  medium  of  a  legally  constituted  grand  jury  and 
by  an  indictment  that  is  good  at  law,  both  as  to  form  and  sub- 
stance. To  admit  a  different  contention  would  lead  to  a  con- 
clusion, impossible  under  our  law,  that,  for  a  misdemeanor,  a 
district  attorney  could  prosecute  by  an  insufficient  indictment, 
found  by  an  illegal  grand  jury.  I  am,  therefore,  of  opinion 
that  the  defendants  have  a  legal  right  to  raise  the  question  of 
the  ill^al  character  of  the  grand  jury  that  found  the  indict- 
menta. 

A  clear  understanding  of  the  questions  raised  requires  their 
orderly  arrangement  into,  first,  the  object  and  effect  of  the 
motion,  and,  secondly,  the  merits  upon  which  it  rests.  Plainly, 
the  object  is  to  assail  the  record  of  the  court  and  to  effect  a  de- 
struction of  that  which  is  now  a  verity.  The  record  of  the  court, 
and  the  proceedings  of  which  it  is  bound  to  take  judicial  notice, 
are  as  follows :  On  the  8th  of  December,  1900,  the  board  for 
the  selection  of  grand  jurors  certified  to  the  selection,  from  the 
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list  produced  by  the  commissioner  of  jurors  of  persons  qualified 
to  serve  as  jurors  in  the  county  of  New  York,  of  996  persons 
to  serve  as  grand  jurors  for  the  dijflferent  terms  of  the  Court  of 
General  Sessions  during  the  year  1901.  This  was  in  pursu- 
ance of  chapter  484  of  the  Laws  of  1895.  On  the  9th  day  of 
October,  1901,  by  order  of  court,  a  panel  of  fifty  persons,  from 
the  list  so  selected,  was  drawn  to  serve  as  grand  jurors  for  the 
November  term  of  the  court  (Code  Crim.  Pro.,  sees.  225,  227, 
Laws  of  189S,  chap.  484),  and  on  tte  first  day  of  the  term 
twenty-three  of  the  persons  so  drawn  were  impaneled  and  sworn 
as  the  grand  jury  of  the  county  for  that  term  of  the  court. 
Code  Crim.  Pro.,  sec  236. 

No  individual  grand  juror  was  challenged  for  any  cause. 
During  that  term  of  court  the  grand  jury,  so  impaneled  and 
sworn,  found  and  presented  in  court  true  bills  of  indictment 
against  the  defendants.  It  is  not  questioned  that  all  the  pro- 
ceedings up  to  and  including  the  filing  of  the  indictments  were 
in  form  regular  and  according  to  law.  Here,  then,  is  a  judicial 
record  of  a  court  of  original  and  competent  jurisdiction,  whidi 
proves  itself,  and  it  is  sought  to  be  disproved  by  affidavits  con- 
taining allegations,  not  as  to  the  facts  upon  which  the  record 
is  founded,  nor  as  to  anything  appearing  on  the  face  of  the 
record,  but  as  to  matters  dehors  the  record.  Can  this  be  done  ? 
A  judicial  record  is  not  a  thing  so  sacred  that  it  is  inviolable 
from  attack  for  any  cause,  nor  is  it  beyond  the  power  of  the 
court  to  correct,  amend -or  vacate  a  record  where  justice  requires 
it;  but  it  must  be  presumptively  regarded  and  accepted  as  the 
truth,  and  should  not  be  impugned  except  upon  proof  beyond 
a  reasonable  doubt  that,  by  fraud  or  mistake,  it  is  not  in  fact 
what  it  purports  to  be,  and  that  it  works  a  substantial  injustice 
to  the  defendants. 

The  record  of  a  court  as  to  the  impaneling  and  proceeding  of 
a  grand  jury  and  the  finding  of  an  indictment,  like  other  records, 
proves  itself.  It  is  of  such  validity  that,  as  a  general  rule,  no 
fact  can  be  averred  against  it,  and  only  in  extraordinary  eases 
will  contradiction  be  allowed,  as  when  the  falsity  of  the  record 
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works  a  manifest  and  substantial  injustice  to  the  defendants, 
which  the  court,  in  the  interests  of  justice,  is  bound  to  redress. 
In  such  case  the  facts  contradicting  the  record  must  be  made  out 
to  the  entire  satisfaction  of  the  court,  so  as  to  leave  no  doubt  on 
the  subject  Kutland's  Case,  6  Coke,  53,  3  Black.  Com.  351 ; 
United  States  v.  Terry,  39  Fed.  Rep.  355;  Low's  Case,  4 
Greenl.  439-453. 

The  recital  in  the  indictment  that  the  grand  jury  of  the 
county  of  New  York  accused  the  defendants  of  a  crime  is  a 
record,  and,  therefore,  presumptive  proof  that  the  grand  jury  is 
of  the  county ;  and  it  will  be  presumed  that  persons  returned  as 
grand  jurors  are  qualified,  and  the  burden  of  proving  the  in- 
competency of  a  grand  juror,  whose  disqualification  does  not 
appear  on  the  face  of  the  record,  rests  upon  the  defendant 
Webb  V.  State,  1  Shannon  (Tenn.),  427;  State  v.  Perry,  122 
N.  C.  1018 ;  State  v.  Easter,  30  Ohio,  542. 

It  is  true  that  Andrews^  J.,  in  People  v.  Petrea,  92  N.  T. 
144,  in  delivering  the  opinion  of  the  court,  said :  "  If  the  de- 
fect in  the  constitution  of  the  tribunal,  deprived  it  of  the  char- 
acter of  a  grand  jury  in  a  constitutional  sense,  there  can  be  no 
doubt  that  the  court  would  have  been  bound  to  take  notice  of  it 
although  no  statute  authorized  it,  or  even  if  the  statute  as- 
sumed to  preclude  the  raising  of  the  objection.  But  when  the 
defect  is  not  of  that  character  and  the  defendant  may  be  held 
to  answer  the  indictment  without  invading  any  constitutional 
right,  then  the  question  is  one  of  procedure  merely."  Even 
if  it  be  conceded  that  this  is  obiter,  yet- lie  opinion  of  that 
learned  jurist  is  entitled  to  very  great  respect,  and,  if  need  be, 
it  is  rendered  more  lucid  by  reading  in  connection  with  it  other 
parts  of  the  same  opinion,  wherein  he  said:  "He  (the  de- 
fendant), was  entitled  to  have  an  indictment  found  by  a  grand 
jury  before  being  put  upon  his  trial.  An  indictment  was 
foimd  by  a  body,  drawn,  summoned  and  sworn  as  a  grand  jury, 
before  a  competent  court  and  composed  of  good  and  lawful  men. 
This  we  think  fulfilled  the  constitutional  guaranty.  The  jury 
which  found  the  indictment  was  a  de  facto  jury  selected  and 
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organizied  under  the  forms  of  law.  The  defects  in  its  constitu- 
tion^ owing  to  the  invalidity  of  the  law  of  1881,  affected  no 
substantial  right  of  the  defendant.  We  confine  our  decision 
upon  this  point  to  the  case  presented  by  the  record,  and  hold 
t^at  an  indictment  found  by  a  jury  of  good  and  lawful  men 
selected  and  drawn  as  a  grand  jury  under  color  of  law,  and 
recognized  by  the  court  and  sworn  as  a  grand  jury,  is  a  good 
indictment  by  a  grand  jury  within  the  sense  of  the  constitution, 
although  the  law  under  which  the  selection  was  made,  is  void." 
In  the  case  at  bar  the  record  shows,  and,  therefore,  the  legal 
presumption  is,  that  the  grand  jury  that  found  the  indictments 
was  "  selected  and  organized  under  the  forms  of  law,"  and  was 
"  recognized  by  the  court  and  sworn  as  a  grand  jury,"  and, 
therefore,  was  a  legal  grand  jury,  competent  to  find  indidr 
ments,  and  the  constitutional  requirement  that  the  defendant 
should  not  be  held  to  answer  for  a  crime  unless  on  indictment 
of  a  grand  jury  was  complied  with. 

In  People  v.  Jewett,  3  Wend.  314,  defendant  was  indicted  for 
conspiracy,  and  a  motion  to  quash  was  made  on  the  grounds 
(1)  that  the  grand  jury  was  improperly  selected  because  of  the 
exclusion  of  members  of  a  certain  society;  and  (2)  that  two  of 
the  grand  jurors  were  incompetent,  having,  before  their  being 
impaneled,  formed  and  expressed  a  hostile  opinion  as  to  the 
guilt  of  the  defendant  Savage,  Ch.  J.,  in  delivering  the 
opinion  of  the  court,  said :  "  The  books  are  silent  on  the  sub- 
ject of  such  exception  after  indictment  found,  and  in  the  ab- 
sence of  authority,  I  am  inclined  to  say,  in  consideration  of 
the  inconvenience  and  delay  which  would  unavoidably  ensue 
in  the  administration  of  criminal  justice,  was  a  challenge  to  a 
grand  juror  permitted  to  be  made  after  he  was  sworn  and  im- 
paneled, that  the  objection  comes  too  late." 

In  People  v.  Hooghkerk,  96  N.  T.  149,  the  defendant  was 
held  to  answer,  and,  before  the  grand  jury  was  sworn  or  im- 
paneled, filed  a  written  protest  or  objection,  under  oath,  against 
the  swearing  or  recognition  by  the  court  of  the  persons  som- 
moned  as  grand  jurors  as  a  grand  jury,  on  the  ground  that  they 
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were  not  drawn  or  summoned  as  required  by  law.  The  court 
reaffirmed  its  ruling  in  People  v.  Petrea,  supra,  that  the  law 
which  provided  for  the  selection  of  grand  jurors  in  the  particu- 
lar county  was  unconstitutional^  but  that,  notwithstanding,  a 
defendant  indicted  by  a  grand  jury  so  selected  might  be  pro- 
perly put  upon  trial.  The  only  question,  therefore,  left  open 
was  whether  the  defendant  could  take  the  objection  to  the  grand 
jury  before  indictment  which,  in  the  Petrea  case,  it  was  held 
he  could  not  take  after  indictment  In  discussing  this  ques- 
tion the  court  said,  that  "  By  section  238  (Crim.  Code),  a 
diallenge  to  the  panel  or  array  of  grand  jurors  is  prohibited, 
but  the  section  authorizes  the  court  in  its  discretion  to  discharge 
the  panel  for  causes  specified.  .  .  .  Section  239  author^ 
izes  a  challenge  to  be  interposed  to  an  individual  grand  juror 
for  certain  specified  causes.  .  .  .  The  power  conferred 
by  section  238  is  in  the  general  interest  of  public  justice,  that 
conferred  by  section  239  is  in  the  particular  and  special  in- 
terest of  the  person  accused.  The  objection  interposed  to  the 
panel  in  this  case  in  behalf  of  the  defendant  was  in  the  nature 
of  a  challenge  to  the  array,  and  a  right  of  a  defendant  to  chal- 
lenge the  body  of  the  grand  jury  because  irregularly  or  de- 
fectively constituted,  no  longer  exists,  and  we  find  no  provi- 
sion of  law  permitting  a  defendant  to  raise  any  objection  to  the 
grand  jury,  except  an  objection  to  individual  jurors  under  sec- 
tion 239."  The  objection  in  the  case  at  bar  is  that  the  grand 
jury  that  found  the  indictment  was  not  a  constitutional  or 
l^ally  constituted  grand  jury.  This,  the  Court  of  Appeals 
says,  is  in  the  nature  of  a  challenge  to  the  array,  and  the  ri^t 
of  the  defendant  to  challenge  the  body  of  the  grand  jury  no 
longer  exists,  hence  there  is  no  provision  of  law  permitting  a 
defendant  to  raise  any  objection  to  the  grand  jury  except  an 
objection  to  individual  jurors.  If  this  declaration  of  the  law 
precludes  a  defendant  from  raising  such  objection  before  in- 
dictment, does  it  not  with  greater  force  preclude  a  defendant 
from  raising  such  objection  after  indictment?  It  will  be  ob- 
served that  section  239  of  the  Code,  referred  to  by  the  court  as 
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being  in  the  special  interest  of  the  person  accused,  provides 
that  a  challenge  to  an  individual  grand  juror  may  be  interposed 
for  one  or  more  of  six  specified  causes  and  for  those  only.  The 
grounds  of  objection  urged  by  defendants,  on  this  motion,  to 
two  members  of  the  panel,  are  not  included  in  the  six  specified 
causes  of  challenge,  and,  therefore,  they  must  be  excluded  as 
causes  of  challenge  under  the  provisions  of  the  Criminal  Code. 

It  was  held  in  Dolan  v.  People,  6  Hun,  494,  that  an  objection 
to  a  grand  juror  must  be  intended  as  a  challenge,  that  being  the 
only  mode  known  to  the  law  of  making  such  objection.  Code 
Crim.  Pro.,  sec  359. 

The  question  raised  in  People  v.  Shattuok,  6  Abb.  N.  C.  33, 
was  not  as  to  the  constitutionality  or  illegality  of  the  grand  jury 
as  a  body,  or  the  disqualification  of  any  of  its  members,  but  as 
to  the  fact  of  an  indictment  having  been  found.  It  was  eon- 
tended  by  the  defendant  that  in  fact  the  grand  jury  had  not 
voted  to  find  an  indictment.  The  learned  judge  held  that  if 
such  an  error  occurred  it  was  consistent  with  the  general  super- 
intending power  and  duty  of  the  court  to  institute  an  inquiry. 
An  inquiry  was  instituted,  and  on  the  facts  the  motion  was 
denied.  The  decision  in  this  case  cannot,  as  an  authority,  be 
extended  beyond  the  particular  facts  preeented. 

In  Low's  case,  4  Greenl.  439,  the  defendant  made  a  motion  to 
set  aside  the  indictment  on  the  ground  that  twelve  grand  jurors 
did  not  concur,  and  he  further  moved  that  he  be  allowed  to 
prove  it  by  the  testimony  of  the  foreman.  It  appeared  by  the 
deposition  of  the  foreman  that  when  the  indictment  was  found 
the  grand  jury  acted  under  the  belief  that  a  majority  vote  was 
sufficient  to  find  a  bill.  Being  present  at  a  subsequent  term  of 
court,  he  heard  the  presiding  judge  charge  the  grand  jury  that 
it  required  the  concurrence  of  at  least  twelve  to  find  an  indict- 
ment He  then  realized  that  he  had  made  a  mistake  and  dis- 
closed the  fact  The  court  held  that  an  indictment  of  record 
has  all  the  legal  verity  which  belongs  to  that  species  of  evidence 
and  is  of  the  certainty  which  a  regular  judicial  record  carries 
with  it,  but,  from  the  necessity  of  the  case,  there  must  be  a 
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power  in  the  court  to  vacate  or  amend  a  record  erroneously 
made  by  the  court  or  any  of  its  officers^  and  ruled  that  the 
motion  should  have  been  granted.  But  the  court  says :  "  It 
could  only  be  in  a  very  clear  case;  where  it  oould  be  made  to 
appear  manifestly  and  beyond  every  reasonable  doubt>  that  an 
indictment,  apparently  legal  and  formal,  had  not  in  fact  the 
sanctions  which  the  law  and  the  constitution  require,  that  the 
court  would  sustain  a  motion  to  quash  or  dismiss  it,  upon  a 
suggestion  of  this  kind/' 

In  People  v.  Hulbut,  4  Den.  136,  Bronson,  Ch.  J.,  said: 
"  The  indictment  when  presented  in  due  form  by  the  grand 
jury,  and  filed  in  court,  is  a  record;  and  like  other  records, 
imports  absolute  verity.  It  cannot  be  impeached  unless  it  be 
done  upon  motion,  by  showing  that  it  was  not  founded  upon 
sufficient  evidence,  or  that  there  was  any  other  fault  or  irregu- 
larity in  the  proceedings.'' 

The  facts  in  the  Low  case  were  of  an  exceptional  character. 
I  have  been  unable  to  find  a  parallel.  But  even  in  that  case 
the  court  recognized  the  principle  of  the  inviolability  of  the 
record,  and  that  an  exception  could  arise  only  when  such  an 
extraordinary  occurrence  deprived  the  accused  of  his  right  to 
protection  from  trial,  unless  on  indictment  found  by  at  least 
twelve  grand  jurors. 

A  distinction  should  be  drawn  between  causes  which  may 
afFect  the  qualification  of  an  individual  drawn  or  selected  to 
serve  as  a  grand  juror  and  the  act  of  a  grand  jury  after  being 
impaneled  and  sworn.  Those  causes  which  may  affect  the  in- 
dividual, if  attention  be  not  called  to  them  at  the  proper  time, 
will,  in  the  absence  of  fraud,  be  deemed  effaced  when  the  in- 
dividual becomes  merged  in  the  body  of  the  grand  jury,  and 
thenceforth  the  court  will  regard  the  grand  jury  as  a  legal 
entity,  and  in  that  capacity  only  will  its  actions  be  inquired 
into.  Were  an  accused  permitted  to  assail  an  indictment  on 
the  ground  of  the  disqualification  of  a  particular  grand  juror 
who  participated  in  its  finding,  the  courts  would  be  called  upon 
to  pass  not  only  on  the  question  of  his  residence,  but  whether 
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he  was  "  a  good  and  lawful  man  of  the  county,"  whether  he  or 
his  wife  was  possessed  of  the  necessary  property  qualification, 
whether  he  was  in  possession  of  his  rational  faculties  and  not 
infirm  or  decrepit,  and  whether  he  was  free  from  all  l^al  ex- 
ceptions, intelligent,  of  sound  mind  and  good  character,  and 
able  to  read  and  write  the  English  language  understandingly. 
These  are  the  qualifications  of  a  trial  juror  (Code  Civ.  Pra, 
sec.  1079),  and  they  are  also  the  qualifications  of  a  grand  juror. 
If,  after  indictment  found,  the  gate  be  once  opened  to  inquire 
into  any  one  of  the  causes  of  disqualification  as  to  an  individual 
grand  juror,  when  is  it  to  be  closed  ?  If  one  cause  be  inquired 
into,  why  not  another?  The  law  does  not  attach  greater  im- 
portance to  one  than  it  does  to  the  others,  and  if  the  rule  be 
once  established  that,  without  charge  of  fraud  or  mistake,  re- 
sulting in  a  manifest  and  substantial  wrong,  the  court  should, 
on  motion  of  the  defendant,  institute  an  inquiry  into  the  quali- 
fications of  grand  jurors  after  indictment  found,  a  condition 
would  inevitably  arise,  from  delays  and  obstructions  generated 
by  such  a  practice,  that  would  be  intolerable  in  the  administra- 
tion of  criminal  justice. 

The  decisions  in  other  States  upon  the  questions  under  con- 
sideration are  as  conflicting  as  they  are  numerous,  and  it  would 
indeed  be  a  task  of  magnitude  for  any  mind  to  deduce  from 
them  a  correct  and  controlling  principle.  As  varied  are  the 
decisions  as  the  standards  of  qualifications  differ  in  the  several 
jurisdictions,  ranging  from  Wyoming,  where  women  are  quali- 
fied as  grand  jurors,  to  Utah,  where  polygamists  are  disquali- 
fied. So  there  is  danger  of  false  reasoning  from  a  false 
premise  by  using  an  excerpt  or  dictum  from  the  opinion  of  a 
learned  jurist  without  regard  to  the  laws  of  the  jurisdiction  or 
the  facts  of  the  casa  And,  in  the  same  way,  a  rule  prescribed 
by  a  text-writer  may  be  quoted  and  repeated  as  a  Medean  law 
without  regard  to  the  then  existing  laws  or  to  subsequent  chang- 
ing conditions.  It  is  freely  quoted  from  Hawkins'  Pleas  of  the 
Crown :  "  If  one  of  the  grand  jury,  who  find  an  indictment, 
be  within  any  one  of  the  exceptions  in  the  statute,  he  vitiates 
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the  -whole,  though  nevei^  so  many  unexceptionable  persons  joined 
with  him  in  finding  it"     2  Hawk.  P.  C.  C,  sees.  25-28. 

To  fully  appreciate  the  force  and  application  of  this  rule  a 
clear  understanding  should  be  had  of  the  "exceptions  in  the 
statute  "  to  which  the  writer  referred.  The  statute  which  was 
in  force  at  the  time  he  wrote  was  the  11  Henry  4,  C.  9,  which 
recited :  "  That  because  inquests  had  been  taken  by  persons 
who  were  outlawed  ior  treason  or  felony,  or  who  had  found 
indictments  for  their  advantage  or  lucre,  therefore,  that  no 
indictment  be  henceforth  made  by  any  such  person,  but  by  in- 
quests of  the  King's  lawful  liege  people  returned  by  the  sheriff 
or  bailiffs  of  franchises  according  to  the  law  of  England."  The 
evils  which  this  law  was  meant  to  remedy  do  not  exist  imder 
our  institutions;  and  when  a  rule,  designed  to  meet  the  ex- 
igencies of  the  times  when  outlaws,  traitors,  felons  and  villeins 
sat  on  grand  juries,  is  cited  as  applicable  to  our  times  and  con- 
ditions, it  is  likely  to  mislead.  But  even  under  the  law  of 
England  it  was  laid  down  that  "  tibose  returned  to  serve  on  the 
grand  jury  must  be  good  and  lawful  men  and  ought  to  be  of  the 
same  county  where  the  crime  was  committed,  and,  therefore,  it 
is  a  good  exception  at  common  law  to  one  returned  that  he  is  an 
alien  or  a  villein,  or  that  he  is  outlawed  for  a  crime,  but  these 
exceptions  must  be  taken  before  indictment."  Bac  Abr.  Tit 
Jur.  A. 

I  have  been  unable  to  find — aided  as  I  have  been  by  the 
learning  and  research  of  counsel  for  defendants — in  the  whole 
history  of  English  criminal  law  a  case  in  which  after  indict- 
ment, an  exception  to  an  individual  grand  juror,  on  the  ground 
of  his  being  a  non-resident  of  the  county,  was  sustained. 

Nor  is  there  a  case  in  our  own  State  in  which,  after  indict- 
ment, a  disqualification  of  an  individual  grand  juror  attaching 
to  him  personally  before  he  was  sworn  as  a  grand  juror  has 
been  held  to  vitiate  the  indictment,  and,  while  the  question 
raised  here  has  not  been  directly  passed  upon,  yet  a  fair  infer- 
ence may  be  drawn  from  the  opinion  of  the  courts  on  cognate 
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questions  that  the  weight  of  authority  is  decidedly  antagonistic 
to  the  contention  of  the  defendants. 

Indeed^  it  has  been  decided  that  in  any  event  this  motion 
should  not  prevail^  since  it  is  not  based  upon  any  one  of  the 
causes  enumerated  in  section  313  of  the  Criminal  Code,  which 
declares  that  for  no  other  cause  than  one  of  those  enumerated 
shall  the  indictment  be  set  aside  on  motion  of  the  defendant 
People  V.  Rutherford,  47  App.  Div.  209;  People  v.  Willis,  23 
Misc.  Kep.  568;  People  v.  Winant>  24  id.  361;  People  v. 
O'Connor,  31  id.  668 ;  People  v.  Spolasco,  33  id.  530. 

If,  as  was  suggested  in  the  latter  case,  a  discretion  is  vested  • 
in  the  court,  to  be  exercised  in  the  interests  of  justice  where  a 
manifest  injustice  has  been  done,  it  cannot  be  invoked  here,  for 
there  is  an  utter  absence  of  any  proof  that  the  defendants  have 
been  in  any  way  prejudiced.  In  the  cases  arising  in  other 
States,  and  cited  by  defendants'  counsel,  where  disqualification 
was  alleged  against  an  individual  grand  juror,  the  courts  pro- 
ceeded upon  the  theory  that  the  disqualified  juror,  being  in  the 
grand  jury  room  at  the  time  the  indictment  was  found,  mi^t 
have  participated  in  and  influenced  the  finding.  Here  there  is 
proof,  which  is  not  disputed,  that  neither  of  the  grand  jurors 
in  question  was  in  the  grand  jury  room  at  the  time  the  indict- 
ments were  found,  nor  did  either  participate  in  the  finding. 
One  of  them  was  excused  early  in  the  term  from  further  service, 
by  the  judge  presiding  and  was  not  present,  and  took  no  part 
whatever  when  at  a  later  date  testimony  was  taken,  and  the 
indictments  found.  The  other  was  present  on  the  first  day 
the  testimony  was  taken,  and,  discovering  that  he  knew  some 
of  the  witnesses,  withdrew,  and  was  not  present  at  any  time 
on  the  second  day  when  testimony  was  taken,  nor  was  he  present, 
nor  did  he  participate  in  any  way  in  the  deliberations  of  the 
jury,  or  in  the  finding  of  the  indictments. 

N^either  fraud,  hostility,  prejudice,  nor  the  exercise  of  in- 
fluence in  any  way,  is  charged  against  either  of  the  gentlemen 
who  have  for  many  years  served  on  the  grand  jury  of  this 
county,  and  who  have  not  contributed  by  their  presence,  votes 
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or  influence  to  the  finding  of  the  indictments  against  the  de- 
fendants. 

It  is  urged  that  a  different  standard  of  qualifications  is  re- 
quired of  a  grand  jury  from  that  which  is  required  of  a  petit 
juror,  on  the  basis  of  section  223  of  the  Criminal  Code,  which 
reads:  "A  grand  jury  is  a  body  of  men  returned,  at  stated 
periods  from  tibe  citizens  of  the  county.''  Emphasis  is  laid 
upon  the  words  "  citizens  of  the  county."  A  literal  adherence 
to  these  words  would  lead  to  what  the  law  abhors,  an  absurdity. 
Citizenship  may  be  conferred  by  a  nation  or  State,  but  not  by 
a  political  subdivision  thereof.  A  county  is  a  political  sub- 
division of  the  Stata  It  cannot  confer  citizenship,  and  it 
follows  that  there  cannot  be  such  a  civic  character  as  a  citizen 
of  a  county.  Prentiss  v.  Barton's  Exrs*,  1  Brock.  389,  per 
Mabshaxl,  Ch.  J.  The  true  meaning,  and  that  which  is  con- 
sonant with  reason,  is  that  the  grand  jury  shall  be  drawn  from 
the  citizens  of  the  United  States  who  are  of  the  county. 

Standing  alone,  this  section  would  be  simply  a  definition,  but 
read  in  connection  with  subsequent  sections  it  forms  part  of  a 
coherent  plan  for  the  organization  of  a  grand  jury.  Section  225 
prescribes  the  terms  of  court,  i.  e.,  the  "  stated  periods,"  for 
which  a  grand  jury  shall  be  "  returned,"  and  section  229  pro- 
vides for  the  composition  of  the  gi*and  jury,  when  it  declares 
that  "  The  mode  of  selecting  grand  jurors  is  prescribed  by 
special  statutes."  These  "  special  statutes  "  are  incorporated 
in  chapter  484,  Laws  of  1895,  which  provides  that  a  board  con- 
sisting of  certain  oflBcials  shall,  at  a  specified  time  in  each  year, 
select  from  the  list  produced  by  the  commissioner  of.  jurors  of 
persons  qualified  to  serve  as  jurors  a  certain  number  to  serve  as 
grand  jurors  for  the  ensuing  year. 

The  qualifications  of  a  trial  juror  are  prescribed  by  section 
1079,  Code  of  Civil  Procedure,  to  be,  among  other  things,  a 
male  citizen  of  the  United  States,  and  a  resident  of  the  county ; 
and  section  1080  declares  that  "  A  person  dwelling  or  lodging 
in  the  city  and  county  of  New  York,  for  the  greater  part  of  the 
time,  between  the  first  day  of  October  and  the  thirtieth  day  of 


Digitized  by  VjOOQIC 


336  NEW   YORK    CBIMINAL   EEPOETS,   VOL.    XVI. 

June  ...  is  a  resident  of  that  city  and  county  for  that 
jury  year  within  the  meaning  of  the  last  section  (i.  e.,  1079), 
and  it  is  not  necessary,  that  he  should  have  been  assessed,  or 
should  have  voted  there."  When  the  sections  of  the  Criminal 
Code,  the  special  statutes,  and  the  sections  of  the  Code  of  Civil 
Procedure  are  read  together,  it  will  be  seen  that  a  complete 
system  is  formulated  which,  in  so  far  as  the  question  under 
consideration  is  concerned,  when  reduced  to  a  simple  proposi- 
tion, is  that  a  citizen  of  the  United  States,  who  dwells  or  lodges 
in  the  county  of  New  York  for  the  greater  part,  of  the  time 
between  the  first  of  October  and  the  thirtieth  of  June,  is  quali- 
fied to  serve  as  a  grand  juror.  It  is  not  necessary  to  discuss 
or  determine  the  question  or  domicile.  Confusion  arises  from 
confounding  domicile  with  residence  for  particular  purposes. 
The  conditions  of  residence  may  differ;  for  the  purpose  of 
probate,  of  marital  obligations,  of  the  right  to  sue  and  be  sued, 
to  hold  public  office,  to  exercise  the  franchise,  to  be  assessed  for 
personal  taxes,  or  to  be  drawn  for  jury  service.  Stress  is  laid 
upon  the  charge  that  one  of  the  grand  jtirors  voted  in  another 
county.  Even  if  he  did,  that  of  itself  would  not  be  controlling. 
The  elective  franchise  is  a  privilege  to  be  exercised  at  the  will 
of  the  holder.  Jury  service,  like  the  payment  of  personal  taxes, 
is  a  duty  which  the  individual  owes  to  the  community  from 
which  he  receives  protection  and  advantages  for  his  personal 
and  material  interests. 

The  privilege  belongs  to  the  person,  the  duty  is  the  property 
of  the  community.  It  is  immaterial  whether  a  citizen  votes  or 
is  assessed  in  the  county,  if  he  is  a  resident  of  the  county  within 
the  meaning  of  the  statute  for  jury  purposes.  It  was  on  this 
principle  that  People  ex  rel.  Turner  v.  Plimley,  17  ^isc.  Rep. 
457,  was  decided,  where  the  rdator,  who  was  bom  in  Ifew 
Jersey,  resided  there  for  several  months  in  the  year  and  voted 
there,  was  held  under  the  statute  to  be  a  resident  of  New  York 
for  jury  purposesw  This  case  was  affirmed  in  8  App.  Div.  323, 
and  in  150  "N.  Y.  571.     To  the  same  effect  are  United  States  v. 
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Marvello,  4  Mackey,  503,  and  United  States  v.  Cross,  20  Dist. 
Col.  365. 

Under  the  authority  of  the  Turner  case  (supra),  under  the 
statutes  cited  and  on  the  facts  as  presented  by  conflicting  affi- 
davits— ^with  the  burden  of  proof  resting  upon  the  moving 
party — I  cannot  say  that  it  is  satisfactorily  established  that 
either  of  the  grand  jurors  was  not  a  resident  of  the  county  for 
jury  purposes. 

I  am  not  unmindful  of  the  difficulties  which  beset  the  ques- 
tion, nor  of  the  grave  results  to  the  administration  of  the  crim- 
inal law  in  New  York  which  would  follow  a. judicial  approval 
of  defendants'  contention,  when  it  is  remembered  that  the  grand 
jury  for  that  term  of  court  presented  295  indictments.  While 
matters  of  expediency  should  not  be  considered  where  the  law 
is  clear  and  the  wrong  to  the  individual  is  manifest,  yet,  in  the 
absence  of  express  and  binding  authority,  and  where  it  is 
manifest  that  in  any  event  the  defendants  have  not  sustained  a 
substantial  wrong,  a  court  of  first  instance  should  be  extremely 
cautious  and  be  firmly  convinced  of  the  right  of  the  case  before 
departing  from  established  practice  and  salutary  principles. 
People  V.  Jewett,  supra. 

From  the  laws  prescribing  the  qualifications  and  mode  of 
selection  of  grand  jurors  for  this  county,  from  the  sections  of 
the  Code  of  Criminal  Procedure  prescribing  the  time  when 
and  the  causes  for  which  the  court  may  discharge  a  panel  of 
grand  jurors,  also  the  time  when  and  the  causes  for  which  a 
challenge  to  an  individual  grand  juror  may  be  interposed,  also 
the  causes  for  which  an  indictment  may  be  set  aside;  from 
judicial  authority  and  opinion  in  this  State  on  cognate  ques- 
tions, and  from  reason  itself,  I  believe  the  true  principle,  and 
the  one  that  should  be  applied  to  the  facts  in  this  case,  to  be 
that  when  a  grand  jury  has  been  selected  and  drawn  according 
to  law,  and  has  been  impaneled  and  sworn  and  recognized  by 
the  court  as  the  grand  jury,  and  an  indictment,  legal  and  formal 
Vol.  XVI— 22 
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on  its  face,  is  presented  by  that  body,  a  record  is  thereby  made 
which  has  in  fact  all  the  sanctions  required  by  the  constitution 
and  the  laws,  and  that,  in  the  absence  of  convincing  proof  be- 
yond all  reasonable  doubt  that  the  grand  jury  has  either  by  misr 
take  or  intention  imposed  a  manifest  and  substantial  wrong 
upon  the  defendant,  and  that  the  apparent  record  is  not  in  fact 
the  true  record  of  the  court,  it  should  not  be  vacated  or  set  aside 
upon  a  suggestion  that  a  mere  technical  or  hypothetical  wrong 
has  been  sustained. 

In  my  opinion  the  motion  should  be  denied. 

Motion  denied. 


Sapreme   Court — Appellate    Division— First  Department 

February,  1902. 

THE  PEOPLE  V.  FRAITCESCO  DESCHESSEEE. 

(69  App.  Div.  217.) 

1.  Sodomy — Evidence  of  Ha.lf-Witted  Youth. 

A  conviction  of  the  crime  of  sodomy  will  not  be  sustained  where 
the  only  evidence  as  to  the  question  of  the  identity  of  the  criminal 
is  the  testimony  of  a  half-witted  youth  who,  in  one  breath,  says  it 
was  the  defendant,  and  in  the  next  withdraws  his  statement^  and 
says  he  had  told  an  untruth  when  he  said  it  was  defendant,  and  that 
his  father  told  him  to  tell  the  story  which  he  had  told. 

2.  Same — Code  Criminal  Procedure,  Section  399. 

If  such  a  witness  be  regarded  as  sufficiently  sound  to  be  credited 
then  he  was  an  accomplice,  whose  uncorroborated  testimony  was  not 
enough  to  justify  a  conviction,  and  in  the  absence  of  a  specific  pro- 
vision, that  a  conviction  under  section  303,  Penal  Code,  cannot  be 
obtained  upon  the  unsupported  evidence  of  the  person  upon  whose 
body  the  act  was  consummated,  the  court  should  follow  the  general 
provisions    and   legal   precedent. 

Appeal  by  the  defendant,  Erancesoo  Deschessere,  from  a 
judgment  of  the  Court  of  General  Sessions  of  the  Peace  in  and 
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for  the  city  and  county  of  New  York,  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  said  court  on  the  11th  day 
of  April,  1901,  convicting  him  of  the  crime  of  sodomy,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  19th  day 
of  April,  1901,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Joseph  H.  Kadigan,  for  the  appellant 

Howard  S.  Gans,  for  the  respondent. 

O'Brien,  J. :  The  nature  of  the  crime  charged  forbids  our 
dwelling  upon  the  facts,  and  it  is,  only  necessary  to  refer  to 
them  so  far  as  to  point  out,  and  that  but  briefly,  the  reasons  for 
which  we  think  the  judgment  should  be  reversed. 

The  People  claim  to  have  proved  that  the  defendant  commit- 
ted the  act  of  which  he  is  accused  with  one  Louis  Asterita,  a 
youth  seventeen  years  of  age,  who,  it  appears,  was  in  imbecile 
or  person  of  weak  intellect,  or,  as  his  father  characterized  him, 
^'  crazy."  This  youth  was  the  principal  witness,  and,  although 
he  said,  when  first  interrogated,  that  his  father  had  told  him 
what  to  say  in  the  police  court  (which  substantially  was  what 
he  testified  to  on  the  trial),  when  further  questioned  by  the 
counsel  for  the  defendant,  said  that  he  had  made  mistakes 
about  it  and  that  the  story  he  told  was  not  true.  The  unreli- 
ability of  his  testimony  was  thereafter  emphasized,  for  the 
learned  trial  judge  took  him  in  hand  and,  after  calling  his  at- 
tention to  the  contradictions  which  he  had  made,  gave  him  an 
opportunity  to  explain  them;  but  he  again  repeated  that  the 
statement  that  the  defendant  was  the  guilty  party  was  not  true, 
and  then  reasserted  that  his  father  told  him  to  tell  the  story 
which  he  had  told. 

It  shocks  one's  sense  of  justice  that  a  person  should  be  con- 
victed and  should  serve  a  long  term  in  prison  upon  testimony 
so  nnreliable,  inconsistent  and  contradictory.    The  weight  to  be 
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given  such  testimony  was  commented  upon  in  People  v.  Ledwon, 
153  N.  Y.  10,  wherein  the  principal  witness  was  a  weak^ 
ignorant  boy,  who  spoke  in  a  foreign  tongue,  and  who,  upon  the 
trial,  had  stated  that  on  a  former  occasion  he  had  given  false 
testimony,  and  it  was  said :  '^  Guilt  in  such  a  case  cannot  be 
established  beyond  a  reasonable  doubt  by  the  testimony  of  such 
a  witness,  who  is  evidently,  either  from  moral  or  mental  de- 
fects, irresponsible,"  and  the  judgment  of  conviction  for  that 
reason  was  reversed.  Although  in  the  case  at  bar  the  youth 
spoke  the  English  language,  having  been  bom  in  this  country, 
it  was  made  evident  that,  if  not  an  imbecile  or,  as  his  father 
said,  "  crazy,"  he  was  morally  and  mentally  irresponsible,  and 
that  upon  his  testimony,  uncorroborated  as  it  was  upon  the 
question  of  the  identity  of  the  person  who  committed  the  crime, 
a  conviction  should  not  be  allowed  to  stand. 

If,  however,  we  regard  him  as  sufficiently  sound  mentally  to 
entitle  his  testimony  to  be  credited  at  all,  and  as  sufficiently  in- 
telligent to  understand  the  nature  of  the  crime,  then  he  was  an 
accomplice  whose  uncorroborated  testimony  was  not  enough  to 
justify  a  conviction.  (Code  Crim.  Proc.  sea  399.)  The  re- 
spondent contends  that  "  the  Code  contains  no  specific  provision 
that  a  conviction  under  section  303  (Penal  Code)  cannot  be 
obtained  upon  the  unsupported  evidence  of  the  person  upon 
whose  body  the  act  of  sodomy  has  been  consummated,  and  in 
view  of  the  fact  that  such  specific  provision  is  made  with  re- 
gard to  the  crimes  of  abduction,  compulsory  marriage,  rape  and 
defilement  (section  283,  Penal  Code),  it  may  well  be  doubted 
whether  in  any  case  under  section  303  corroboration  is 
necessary." 

In  the  absence,  however,  of  such  specific  provision,  the  court 
should  follow  the  general  provisions  which  have  been  enacted  and 
legal  precedents.  As  pointed  out  by  the  defendant,  section  399 
of  the  Code  of  Criminal  Procedure  provides  that  "  A  conviction 
cannot  be  had  upon  the  testimony  of  an  accomplice,  unless  he 
be  corroborated  by  such  other  evidence  as  tends  to  connect  the   _ 
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defendant  with  the  commission  of  the  crime.''  And  it  has  been 
expressly  held  in  Begina  v.  Jellyman,  8  C.  &  P.  604 ;  34  E.  0. 
L.  916^  that>  '^  although  consent  or  nonconsent  is  not  material 
to  the  offense^  yet  as  the  wife,  if  she  consented,  would  be  an 
accomplice,  she  would  require  confirmation ;  and  so  it  would  be 
with  a  party  consenting  to  an  offense  of  this  kind  whether  man 
or  woman." 

The  learned  trial  judge  was  asked  to  charge  that  under  sec- 
tion 303  of  the  Penal  Code  the  complaining  witness  is  an  ac- 
complice, and  that  as  such,  no  conviction  should  be  had  upon 
his  testimony  unless  it  was  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the  commission  of  the 
crime,  which  requests  were  denied  and  the  defendant  excepted. 
TJl)on  these  requests,  we  think  the  dilemma  was  presented,  either 
that  the  complaining  witness  was  so  deficient  in  intelligence 
as  not  to  understand  the  nature  of  the  crime  or  the  bearing  of 
his  testimony,  in  which  case  he  was  not  such  a  competent  wit- 
nees  that,  upon  his  testimony  alone,  the  conviction  should  stand, 
or  else  that  he  was  mentally  competent,  in  which  event^  under- 
standing the  nature  of  the  crime,  he  was  capable  of  consenting, 
and  thus  became  an  accomplice,  which  required  that  to  sus- 
tain a  conviction  his  testimony  should  be  corroborated.  There 
is,  of  course,  the  additional  phase  that  without  being  entirely 
devoid  of  understanding  he  may  have  been  of  a  mind  so  weak 
that  he  did  not  oompr^end  what  he  was  doing  and,  therefore, 
did  not  consent;  but  that  would  present  a  question  of  fact  as 
to  whether  or  not  the  act  was  voluntary  on  his  part,  which 
would  have  required  the  submission  to  the  jury  of  the  question 
whether  or  not  he  was  an  accomplice  and  the  further  instruction 
that  if  the  jury  found  that  he  was,  then  corroboration  of  his 
testimony  was  necessary. 

It  is  true  that  a  request  in  form  embodying  this  last  phase 
was  not  made;  but  the  attention  of  the  court  was  distinctly 
called  to  the  point  that,  as  the  youth  was  allowed  to  testify  and 
the  prosecution  rested  mainly  upon  his  uncorroborated  testi- 
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mony,  and  he  was  thus  treated  as  one  who  had  sufficient  under- 
standing to  know  the  nature  of  the  act  when  it  was  oonsumr 
mated,  it  was  important  that  the  defendant's  rights,  vitally 
affected  as  they  were  by  the  testimony  of  such  a  witness,  should 
have  been  guarded  by  the  court 

We  do  not  overlook  certain  of  the  other  testimony  in  the  case 
bearing  upon  the  possibility  or  probability  that  the  defendant 
was  the  guilty  person ;  but,  upon  the  question  of  the  identity 
of  the  criminal,  we  have  only  the  words  of  this  half-witted 
youth  who,  in  one  breath  says  that  it  was  the  defendant,  and  in 
the  next  withdraws  this  statement  and  says  that  he  had  told  an 
untruth  when  he  said  that  it  was  the  defendant,  thus  prevent- 
ing any  reliance  being  placed  upon  his  testimony. 

Upon  the  whole  case  we  do  not  think  that  the  defendant's 
guilt  can,  upon  the  testimony,  be  said  to  be  established  beyond 
a  reasonable  doubt  and,  therefore,  as  said  in  the  case  to  which 
we  have  already  referred  of  People  v.  Ledwon  {supra) j  the 
defendant  was,  "  under  the  plain  provisions  of  the  statute,  en- 
titled to  have  the  jury  directed  by  the  court  to  acquit." 

The  judgment  accordingly  should  be  reversed  and  a  new  trial 
ordered. 

Van  Beunt,  P.  J.,  Ingraham  and  Hatch,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 


Court   of  Appeals. 

March  25,  1902. 

THE  PEOPLE  V.  JOHN  TRUCK 

(170  N.  Y.  Rep.  203.) 
1.  Appeal. 

Where  the  record  discloses  that  juror  number  one  was  not  chal- 
lenged by  either  party,  and  that  the  other  eleven  jurors  were  all 
duly  accepted  by  the  counsel  for  the  defendant,  it  presents  no  point 
of  law  for  the  consideration  of  the  Court  of  Appeals. 
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2.  Witness — ^Examination  of  Prisoneb  Claiming  to  be  Insane. 

The  practice  of  allowing  the  experts  for  the  people  and  to  the 
defense  to  make  examinations  of  the  prisoner  in  a  room  outside  of 
the  jail,  is  not  improper  as  compelling  him  to  be  a  witness  against 
himself. 

3-  Witness — Pbivileged   Communication — Husband   and   Wiitb — Penal 
Code,  Section  715. 

A  wife  is  not  incompetent^  under  section  715  of  the  Penal  Code, 
from  testifying  that  she  secreted  note  paper  and  envelopes  in  cloth- 
ing taken  to  him  in  prison,  and  that  she  afterwards  stamped  and 
mailed  the  letters,  and  it  was  afterwards  shown  that  the  letters 
were  written  and  signed  by  the  husband  of  a  third  person  as  a  con- 
fession of  having  committed  the  crime,  when  it  did  not  appear  that 
the  witness  was  informed  of  the  contents  of  the  letters  or  that  iShe 
was  aware  of  the  names  of  the  persons  to  whom  they  were  addressed. 

4.  Witness — Conversation   to   Show   Mental  Condition   at  Time   op 
Tbial. 

Testimony  of  a  witness  for  the  people  in  rebuttal,  as  to  the  defense 
of  insanity,  as  to  a  conversation  with  defendant,  in  which  the  latter 
charged  the  commission  of  another  crime  upon  a  third  person,  is  not 
improper  and  incompetent  as  being  an  attempt  to  prove  a  crime  not 
alleged  in  the  indictment,  where  the  examination  was  only  intended 
to  show  the  defendant's  mental  condition  at  the  time  of  such  con- 
versation, and  there  was  nothing  in  the  meeting  between  the  parties 
to  reflect  upon  the  defendant  in  connection  with  the  former  crime. 

6.  Handwbiting  Experts. 

Where  several  signatures  of  the  defendant  attached  to  papers 
executed  in  the  transaction  of  ordinary  business,  not  relating  to  the 
case,  are  proved  by  the  person  or  persons  who  saw  the  signatures 
written  by  the  defendant,  and  their  genuineness  is  not  attacked,  they 
may  properly  be  used  by  experts  in  comparison  to  determine  whether 
alleged  letters  of  a  third  party,  confessing  to  the  commission  of  a 
murder,  are  in  the  handwriting  of  defendant. 

6.  Submission  of  Facts  to  Jury. 

Where  the  trial  judge  stated  to  the  jury  that  he  could  not  under- 
take to  comment  upon  the  facts,  but  leave  them  for  their  considera- 
tion, and  no  request  was  made  for  the  submission  of  any  particular 
question  of  fact  to  the  jury,  an  exception  that  the  trial  judge  erred 
in  not  submitting  all  the  questions  of  fact  to  the  jury  will  not  be 
considered  on  appeal. 

7.  Hypothetical  Question. 

An  objection  to  the  form  of  hypothetical  question,  that  it  em- 
bodies facts  not  proven,  is  properly  overruled  where  all  the  facts 
objected  to  by  defendant's  counsel  have  been  stricken  out. 
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8.  Former  Testimony. 

Incompetent  evidence  before  a  coroner  of  one  accused  of  murder 
cannot  be  introduced  generally  on  his  cross-examination  at  the  trial. 
If  it  be  offered  for  the  specific  purpose  of  impeachment  or  contra- 
diction it  should  be  so  limited. 

9.  Medical  Expert. 

A  medical  expert  cannot  state  what  he  discovered  in  a  conversa- 
tion had  with  defendant  accused  of  murder,  as  to  hie  insanity.  He 
must  disclose  the  facts  on  which  he  bases  his  opinion. 

10.  Same. 

A  medical  expert  was  asked,  ''I  now  ask  you  whether,  assuming 

all  the  facts  discovered  by  you  on  your  different  examinations  of  the 

defendant,  and  to  which  you  have  testified,  and  assuming  those  facts, 

*was  he,  in  your  opinion,  on  the  14th  of  March,  1899,  at  the  time  of 

the  alleged  crime,  sane  or  insane,"  held  a  proper  question. 

11.  Charge  to  Jury. 

Where  the  judge  charged  the  jury,  "It  is  for  you  to  say  whether 
you  are  satisfied  from  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  killed  the  deceased.  If  you  do  so  find  it  will  not  be 
necessary  to  consider  the  other  defense  upon  which  the  defendant 
relies,''  it  is  not  prejudicial  to  the  defendant  where  he  further  said, 
''If  you  find  that  the  defendant  killed  W.  you  will  then  determine 
if  the  defendant  was  at  that  time  responsible  for  his  acta,"  which 
made  it  clear  that  the  judge  did  not  refer  to  the  defense  of  insanity 
as  the  "other  defense." 

Apfeal  from  a  judgment  of  the  Supreme  Court,  rendered 
at  a  Trial  Term  for  the  county  of  Cortland,  March  17,  1900, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  mur- 
der in  the  first  degree. 

Also  appeal  from  an  order  made  at  a  Trial  Term,  January 
13,  1902,  denying  defendant's  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  H.  McCrahon,  for  appellant 

Thomas  H.  Dowd,  District  Attorney  (Horace  L.  Bronson  of 
counsel),  for  respondent 
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Babtlbtt,  J. :  The  defendant  was  indicted  in  tlie  oaunty  of 
Cortland  for  the  crime  of  murder  in  the  first  degree  in  having 
caused  the  death  of  Frank  W.  Miller  on  the  14th  day 
of  March^  1899^  by  inflicting  injuries  causing  his  death.  The 
deceased  was  a  bachelor^  living  alone  on  his  farm  in  the  town 
of  Virgil,  Cortland  county,  and  was  last  seen  alive  by  his  mother 
about  six  o'clock  p.  m.  on  the  day  of  the  murder;  she  resided 
about  half  a  mile  from  the  house  of  her  son.  The  son,  return- 
ing home,  paid  his  mother  a  visit,  taking  supper  with  her.  She 
testified  that  he  left  her  house  not  later  than  six  o'clock  and  it 
might  have  been  half -past  five;  that  he  gave  as  a  reason  for 
hurrying  his  departure  that  he  had  to  do  his  "  diores." 

About  half-past  ten  that  evening,  a  witness,  driving  along 
the  highway,  about  half  a  mile  from  the  house  of  the  deceased, 
met  a  man  driving  a  gray  horse  hitched  to  a  wagon  with  yel- 
low running  gear,  in  the  direction  away  from  the  house;  wit- 
ness recognized  the  outfit  as  the  property  of  deceased,  but  did 
not  identify  the  man.  The  witness  was  well  acquainted  with 
deceased,  resided  in  the  neighborhood  and  was  familiar  with 
his  horses,  wagons  and  stable  property. 

A  half  hour  later,  about  eleven  o'clock,  another  witness 
vdth  his  wife,  driving  along  the  highway  approaching  the 
house  of  deceased,  discovered  it  to  be  on  fire.  He  came  as 
near  the  burning  structure  as  possible,  and  sought  by  calling 
aloud  to  arouse  the  deceased.  Failing  in  this,  he  drove  to  the 
house  of  a  neighbor  and  secured  assistanca  In  the  meantime 
the  fire  had  been  observed  by  neighbors  in  various  directions, 
and  a  number  of  them  assembled  in  the  yard,  but  the  house  was 
wrapped  in  flames  and  nothing  could  be  done  to  arrest  their 
progress. 

About  this  time  the  sides  of  the  house,  which  was  a  wooden 
structure,  were  burned  away  so  that  the  spectators  could  look 
into  the  bedroom  usually  occupied  by  the  deceased.  On  the 
floor  was  a  dark  object,  resembling  in  shape  a  human  body, 
which  seemed  to  be  wrapped  in  a  cloth  or  blanket.     The  bed- 
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room  floor  finally  gave  way  and  this  object  fell  into  the  cellar. 
After  the  fire  subsided,  this  muffled  form  was  removed  from 
the  ruins,  and  upon  a  careful  examination  thereof  by  the 
coroner  and  physicians  proved  to  be  the  partially  consumed 
body  of  the  deceased. 

While  the  fire  was  in  progress  several  of  the  neighbors 
entered  the  bam  of  the  deceased  and  ascertained  that  the  gray 
horse,  wagon  with  yellow  running  gear,  harness  and  other  ar- 
ticles of  personal  property  were  missing.  It  was  also  discovered 
at  that  time  that  the  cows  had  not  been  milked  in  the  early  even- 
ing, as  usual,  nor  had  the  stock  been  bedded  and  fed.  In  other 
words,  the  deceased  had  not  done  his  "  chores  "  that  night. 

The  autopsy  disclosed  that  death  was  caused,  not  by  fire,  but 
by  a  blow  on  the  back  part  of  the  head,  fracturing  the  skull. 
A  large  amount  of  medical  testimony  bearing  upon  this  fact  was 
given  by  the  People. 

It  would  not  be  profitable  to  recount  the  grewsome  facts  in  « 
detail,  upon  which  the  physicians  based  their  professional  judg- 
ment, that  the  deceased  was  slain  some  hours  before  the  break- 
ing out  of  the  fire  and  at  a  time  when  the  digestion  of  the 
last  supper,  eatefi  by  the  victim  at  his  mother's  board,  was 
arrested  in  its  early  stages. 

The  defendant  John  Truck  formerly  lived  in  the  neighbor- 
hood where  this  crime  was  committed,  but  several  years  before 
had  taken  up  his  residence  in  Homer,  Cortland  county, 
which  is  about  ten  miles  from  the  house  of  deceased.  He  was 
seen  on  the  13th  of  March,  1899,  near  the  house  of 
deceased  by  a  number  of  people,  and,  also,  on  the  14th 
of  March,  the  day  of  the  murder.  He  called  upon  deceased 
on  the  evening  of  the  13th  and  was  with  him  until  nearly 
midnight,  and  he  was  seen  on  the  premises  a  very  short  time 
before  deceased  must  have  arrived  home  after  leaving  the  house 
of  his  mother.  The  fact  of  the  defendant  having  been 
seen  so  frequently  in  this  neighborhood  during  the  forty-eight 
hours  prior  to  the  murder,  and  the  additional  circumstance  of 
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the  gray  horse  attached  to  the  wagon  of  the  deceased  having 
been  seen  driving  away  from  the  premises  within  half  an  hour 
before  the  fire  was  discovered,  led  to  fastening  suspicion  upon 
the  defendant  Thereupon,  the  oflScers  of  the  law  immedi- 
ately began  investigations,  and  were  soon  able  to  follow  the 
defendant  in  a  northeriy  direction  into  Onondaga  county,  and 
on  the  16th  of  March,  near  Tully  in  that  county,  he  was  ap- 
prehended, having  in  his  possession  the  horse,  wagon,  harness, 
whip,  clothing,  watch,  watch  chain,  a  jar  of  butter,  and  various 
other  articles  of  personal  property  taken  from  the  premises  of 
the  deceased. 

At  the  trial  the  defendant  was  not  sworn,  and  there  was  no 
attempt  on  the  part  of  the  defense  to  meet  this  array  of  facts. 
The  defense  was  insanity. 

The  trial  of  this  case  lasted  some  nineteen  days,  and  after 
the  People  had  proved,  with  great  detail,  the  facts  already 
briefly  narrated,  the  defendant  assumed  the  affirmative  and 
sought  to  establish  the  allegation  that  the  defendant  was  in- 
sana  In  the  first  place  a  large  number  of  witnesses  were  sworn, 
including  a  sister  and  several  other  relatives  of  the  defendant; 
also  a  number  of  farmers  for  whom  he  had  worked  at  different 
times  during  the  last  ten  or  fifteen  years  before  the  trial,  show- 
ing him  to  be  a  man  of  varying  moods  and  great  eccen- 
tricity. This  class  of  evidence,  which  was  very  lengthy,  dis- 
closed that  the  defendant  had  received  two  injuries  upon  hia 
head  in  boyhood,  and  that  his  conduct  throughout  life  had 
been  such  as  to  occasion  remark,  and  led  all  these  witnesses  to 
answer  the  general  question  as  to  how  his  actions  impressed 
them  as  being  rational  or  irrational,  that  they  deemed  them 
irrational 

The  defense  also  swore  two  distinguished  experts,  Dr.  Wil- 
liam A.  White  and  Dr.  Henry  T.  Dana,  who,  after  personal 
examinations  of  the  defendant,  and  in  answer  to  two  hypo- 
thetical questions,  one  of  which  embraced  the  history  of  the 
defendant  as  to  his  moods,  eccentricities  and  general  conduct, 
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and  the  other  set  forth  the  facts  proved  by  the  People  to  have 
occurred  within  forty-eight  hours,  more  or  less,  of  the  murder, 
gave  it  as  their  opinion  that  he  was  insane  and  did  not  know 
the  nature  or  quality  of  the  act  he  committed,  or  that  the  act 
was  wrong  at  the  time  he  killed  deceased. 

The  People,  in  answer  to  the  defendant's  proof  on  the  ques- 
tion of  insanity,  swore  a  large  number  of  witnesses  who  were 
familiar  with  the  defendant  in  one  way  or  another,  covering 
a  period  of  ten  or  fifteen  years  prior  to  the  homicide,  all  of 
whom  testified  in  substance  that  while  he  was  to  some  extent 
peculiar,  eccentric  and  moody,  they  did  not  deem  his  actions 
generally  as  irrational. 

The  People  also  placed  upon  the  witness  stand  two  dis- 
tinguished experts  upon  insanity.  Dr.  Henry  E.  Allison,  who 
had  been  connected  with  the  Willard  State  Hospital  or  Asylum 
for  the  Insane,  and  afterwards  was  medical  superintendent  at 
the  State  Asylum  for  Insane  Criminals  at  Auburn,  and  later 
was  with  the  institution  called  the  Matteawan  State  Hospital, 
to  which  were  removed  all  of  the  insane  criminals  from  Auburn. 

Also,  Dr.  Allen  MacLean  Hamilton,  who  resides  in  Ifew 
York  city,  is  a  specialist  in  the  diseases  of  the  mind  and  the 
nervous  system,  with  an  experience  of  twenty-five  years  as 
visiting  physician  to  the  insane  pavilion  at  Blackwell's  Island, 
has  been  the  ojQScial  or  consulting  physician  at  the  Hudson 
River  State  Hospital  at  Poughkeepsie,  and  of  the  insane  asylums 
at  New  York  city,  the  State  Asylimi  and  the  Manhattan  Asylum 
or  State  Hospital,  to  which  he  was  then  attached. 

These  experts,  after  examinations  of  the  defendant,  and 
basing  their  answers  on  the  facts  that  they  had  ascertained 
personally,  and  in  reply  to  several  hypotiietical  questions,  gave 
it  as  their  opinion  that  the  defendant  was  sane  on  the  14th 
day  of  March,  1899,  at  the  time  of  the  commission  of 
the  alleged  criminal  act,  and  that  he  was  not  laboring  under 
such  a  defect  of  reason  as  not  to  know  the  nature  or  quality  of 
the  act,  or  that  it  was  wrong. 
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It  remains  to  oonsider  -whether  any  of  the  exceptions  taken 
by  the  defendant  present  legal  error  calling  for  a  reversal. 
The  first  exception  relates  to  alleged  error  in  the  acceptance 
of  certain  jurors.  The  record  discloses  that  juror  No.  1 
was  not  challenged  by  either  party,  and  that  the  other  eleven 
jurors  were  all  duly  accepted  by  the  counsel  for  the  defendant 
There  is,  therefore,  no  point  of  law  presented  to  this  court  for 
its  consideration. 

The  second  exception  is  to  the  effect  that  the  taking  of  the 
defendant  by  the  sheriff  to  a  room  outside  of  the  jail,  and  the 
examination  of  him  by  the  experts  employed  by  the  People, 
was  improper  as  compelling  him  to  be  a  witness  against  him- 
self. This  practice  of  allowing  the  experts  for  the  People  and 
the  defense  to  make  examinations  of  the  prisoner,  as  to  his 
mental  condition,  is  the  ordinary  procedure  in  cases  where  the 
defense  of  insanity  is  interposed,  and  was  resorted  to  in  this 
case  by  the  defendant's  counsel. 

In  the  case  of  People  v.  Nino,  149  N.  T.  317,  it  was  held 
that  the  jury  were  entitled  to  the  facts  on  whidi  an  insanity 
expert  bases  his  opinion  as  to  the  defendant's  mental  condi- 
tion, and  when  those  facts  are  the  result  of  his  own  interviews 
with  the  defendant,  it  is  not  only  competent  but  necessary  that 
they  should  be  laid  before  them  in  a  case  where  it  is  asserted, 
as  in  the  case  at  bar,  that  a  defendant  had  been  continuously 
insane  from  a  period  prior  to  the  killing  and  up  to  the  time 
of  the  trial. 

The  third  exception  relates  to  the  evidence  of  one  Laura 
Chapman,  it  being  insisted  that  it  required  her  to  testify  to  a 
confidential  communication  between  herself  and  her  husband, 
the  defendant,  and  was  incompetent  under  section  715  of  the 
Penal  Code,  which  provides  that  neither  the  husband  nor  wife 
can  be  compelled  to  disclose  confidential  communications  made 
by  one  to  the  other  during  their  marriage. 

This  witness  claimed  to  be  the  wife  of  the  defendant,  and 
admitted  upon  the  stand  that  in  taking  clothing  to  him  in  the 
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jail,  prior  to  the  trial,  she  secreted  therein  note  paper  and  en- 
velopes. She  testified  that  on  the  occasion  of  one  of  her  visits 
the  defendant  handed  her  two  letters  sealed;  that  she  took 
them  with  her  on  leaving  the  jail  and  deposited  them  in  the 
post  ojffice  after  attaching  stamps  to  the  same.  This  evidence 
was  objected  to,  and  exception  duly  taken,  on  the  ground  that 
it  was  within  the  statutory  provision  as  to  a  confidential  com- 
munication made  by  the  husband  to  the  wife.  It  does  not  ap- 
pear in  the  testimony  of  the  alleged  wife,  or  in  any  other  man- 
ner, that  she  observed  to  whom  these  letters  were  addressed, 
or  that  she  had  any  knowledge  of  their  contents.  The  ma- 
teriality of  this  objection  is  apparent  as  it  was  proved  that 
during  the  time  the  defendant  was  confined  in  the  jail,  prior  to 
the  trial,  he  wrote  two  letters,  one  to  a  man  named  Witty  and 
the  other  to  one  Fassett,  signing  thereto  the  name  of  one  Beebe, 
these  letters  each  containing  the  alleged  confession  of  Beebe 
that  he  committed  the  murder  and  the  defendant  was  innocent- 
Experts  in  handwriting  were  placed  on  the  stand  by  the 
People,  who  having  before  them  genuine  standards  of  defend- 
ant's handwriting,  testified  that  these  letters  were  written  by 
him.  As  these  letters  were  strong  incriminating  evidence,  it 
was  of  great  importance  to  the  defendant  if  he  could  prevent 
the  proof  of  having  sent  letters  through  the  mail  while  he  was 
confined  in  the  jail  awaiting  trial. 

The  People,  in  order  to  meet  the  objection  that  the  receiving 
and  mailing  of  these  letters  involved  a  confidential  communica- 
tion, suspended  the  examination  of  Laura  Chapman  and  placed 
on  the  stand  a  woman  named  Mary  Truck,  who  testified  that 
she  married  the  defendant  seventeen  years  before  and  was  still 
his  wife.  The  cross-examination  brought  out  the  fact  that  she 
could  not  give  the  name  of  the  clergyman  who  performed  the 
marriage  ceremony,  or  scarcely  any  of  the  details  relating  to 
so  important  an  event  in  her  life ;  she  was  also  compelled  to  ad- 
mit that  she  had  contracted  an  alleged  marriage  within  two 
years  of  her  examination.    After  introducing  this  proof  Laura 
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Chapman  was  again  placed  upon  the  stand  by  the  People  and 
asked  about  receiving  and  mailing  two  letters.  The  objection 
was  still  insisted  upon,  but  the  learned  trial  judge,  while  char- 
acterizing this  proof  of  a  prior  marriage  as  "  very  shadowy  to 
say  the  least,"  admitted  the  evidence. 

It  may  be  that  the  testimony  of  this  alleged  first  wife,  stand- 
ing uncontradicted  by  the  defendant,  was  sufficient  to  show  that 
the  Chapman  woman,  who  claims  to  have  been  married  to  the 
defendant  long  after  the  alleged  first  marriage,  was  not  his 
legal  wife;  we  do  not  wish  to  be  understood  as  holding  other- 
wise. We  are  of  opinion,  however,  that  the  receiving  of  these 
letters  from  the  defendant  by  Laura  Chapman,  and  the  mail- 
ing of  them  at  his  request,  was  not  a  confidential  communication 
between  husband  and  wife,  as  it  does  not  appear  that  Laura 
Chapman  was  informed  of  the  contents  of  the  letters,  or  that  she 
was  aware  of  the  names  of  the  persons  to  whom  they  were  ad- 
dressed. The  bald  fact  that  she  deposited  two  letters  in  the 
post  office,  at  her  husband's  request,  does  not,  unsupported  by 
other  proof,  constitute  a  confidential  communication. 

The  fourth  exception  of  the  defendant  is,  in  substance,  that 
the  evidence  of  one  Richard  Sevenoaks  was  improper  and  in- 
competent, for  the  reason  that  it  was  an  attempt  on  the  part 
of  the  prosecution  to  prove  a  crime  not  alleged  in  the  indict- 
ment  and  forming  no  part  of  the  transaction  out  of  which  this 
case  arose. 

An  examination  of  the  record  shows  that  there  was  no  effort 
on  the  part  of  the  prosecution  to  prove  that  the  defendant  was 
improperly  connected  with  what  was  known  as  the  "Preble 
wreck ''  in  1896,  on  the  Delaware,  Lackawanna  &  Western  rail- 
road. The  witness  was  examined  by  the  People,  in  rebuttal, 
as  to  the  defense  oi  insanity,  and  the  sole  effort,  as  disclosed 
by  the  record,  was  to  show  his  mental  condition  at  the  time  of 
the  conversation.  At  this  interview  the  defendant  charged  the 
commission  of  the  crime  of  derailing  a  train  on  a  third  party, 
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and  there  wslq  nothing  in  the  meeting  between  Sevenoaks  and 
defendant  that  reflected  upon  the  latter  in  connection  with  the 
"  Preble  wreck" 

The  defendant  insists,  under  his  fifth  exoeption,  that  the 
handwriting  experts  were  incompetent  to  make  comparisons  of 
the  specimens  of  handwriting,  as  there  were  no  standards  to 
which  reference  could  be  made  for  the  purpose.  The  fact  is 
that  there  were  several  signatures  of  the  defendant  attached 
to  papers  executed  in  the  transaction  of  ordinary  business  not 
relating  to  this  case,  which  were  proved  by  the  person  or  per- 
sons who  saw  the  signatures  written  by  the  defendant  The 
genuineness  of  these  standards  was  not  attacked,  and  they  were 
properly  used  by  the  experts  in  determining  the  question 
whether  the  allied  letters  of  Beebe,  confessing  to  the  com- 
mission of  the  murder,  were  in  the  handwriting  of  the  defendant 
(People  V.  Molineux,  168  N.  T.  264.) 

The  sixth  exception  raises  the  point  that  the  trial  judge 
committed  an  error  in  not  submitting  all  the  questions  of  fact 
to  the  jury.  The  trial  judge,  after  an  able  charge  as  to  the 
law  of  the  case,  stated  to  the  jury  that  he  would  not  under- 
take to  comment  upon  the  facts,  but  leave  them  for  their  con- 
sideration. No  request  was  made  by  the  defense  that  he  sub- 
mit any  particular  question  of  fact  to  the  jury.  Several  re- 
quests were  made  by  defendant's  counsel  as  to  charging  propo- 
sitions of  law  which  were  substantially  adopted  by  tiie  court 

The  next  exception  relates  to  the  ruling  of  tiie  trial  judge, 
upon  objection  made  to  the  form  of  the  hypothetical  question 
framed  by  the  counsel  for  the  People,  as  embodying  facts  not 
proven. 

The  court  required  the  defendant's  counsel  to  indicate  such 
alleged  facts,and  this  being  done,  the  question  was  amended 
by  striking  them  out  The  defendant's  counsel  in  this  con- 
nection said :  "  One  important  fact  is  that  the  question  only 
assumes  a  bare  statement  of  a  very  few  of  the  facts  in  the 
case."    The  court  replied :  "  I  do  not  understand  that  the  rule 
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requires  them  to  state  all  the  evidence  in  the  case.  I  do  not 
recollect  any  facts  stated  in  the  question  upon  which  there  has 
not  been  proof  given.  If  you  think  of  any  we  will  strike  it 
out"  The  defendant's  counsel  then  said :  "  I  think  the  im- 
portant ones  have  been  called  attention  to."  The  court  then 
overruled  the  objection  and  the  question  was  answered.  This 
ruling  was  clearly  correct. 

There  are  a  few  other  exceptions  to  which  the  defense  called 
attention.  William  Bloomer  was  a  witness  for  the  People  and 
under  cross-examination  this  question  was  asked  him :  "  You 
testified  before  the  coroner  that  he  appeared  absentrminded, 
didn't  you  ?"  The  People  objected  to  this  as  incompetent  and 
improper  and  calling  for  the  conclusion  of  the  witness.  The 
court  said :  "  The  question  is  what  he  swore  to  on  the  former  oc- 
casion." The  People's  counsel  replied:  "It  was  incompetent 
evidence  if  given  there,  and  they  cannot  get  it  in  here  if  it  is 
incompetent  He  is  not  competent  to  give  or  to  express  an 
opinion,  and  they  cannot  ask  him  his  opinion  here,  and  cannot 
prove  that  he  swore  somewhere  else,  that  involves  any  opinion." 
The  court  thereupon  sustained  the  objection  and  the  defense 
excepted.  A  witness  may  state  whether  the  actions  of  a  person 
impressed  him  as  rational  or  irrational,  but  can  go  no  further. 
Incompetent  evidence  before  a  coroner  cannot  be  introduced 
generally  at  the  trial.  If  it  be  oflFered  for  the  specific  purpose 
of  impeachment  or  contradiction  it  should  be  so  limited.  The 
ruling  presents  no  error. 

Dr.  White,  one  of  the  experts  for  the  defendant,  was  asked 
this  question :  "  State  what  you  discovered  in  the  conversation 
you  had  with  the  defendant?"  This  was  objected  to  on  the 
ground  that  the  witness  had  not  disclosed  the  fact  upon  which 
he  was  called  upon  to  base  his  opinion.  This  objection  was 
properly  sustained ;  the  witness  should  have  disclosed  the  facts 
on  which  he  based  his  opinion. 
Vol.  XVI— 23 
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Dr.  Hamilton,  one  of  the  experts  for  the  People,  was  asked 
this  question :  "  I  now  ask  you  whether,  assuming  all  the  facts 
discovered  by  you  on  your  different  examinations  of  the  de- 
fendant, and  to  which  you  have  testified,  and  assuming  those 
facts,  was  he,  in  your  opinion,  on  the  14tli  of  March,  1899, 
at  the  time  of  the  commission  of  the  alleged  crime,  sane 
or  insane  ?"  The  doctor  answered,  "  I  believe  him  to  have  been 
sane."  Thereupon,  the  defendant's  counsel  said :  "  I  make  the 
same  objection  to  the  question  as  when  put  to  the  other  witnessL 
The  Court:  Same  ruling.  Exception  taken  by  defradant"  This 
objection  was  made  after  the  answer  was  given,  but  as  the  court 
ruled  upon  it>  it  may  be  regarded  as  properly  before  us.  We  are 
of  opinion  that  as  this  general  question  limited  the  expert  to 
assuming  only  these  facts  to  which  he  had  testified,  it  was,  there- 
fore, proper. 

There  are  several  other  exceptions  which  we  have  examined, 
but  find  in  them  no  reversible  error. 

Our  attention  has  been  called  to  a  few  sentences  In  the  diarge 
of  the  trial  judge  to  the  jury  which  are  said  to  lack  clearness 
and  may  have  prejudiced  the  defendant.  The  brief  points  out 
no  exception  raising  this  point,  nor  have  we  been  able  to  find 
it  in  the  record,  but,  nevertheless,  we  will  treat  the  question 
as  before  us.  The  following  is  the  portion  of  the'  charge 
criticised :  "  It  is  insisted  on  the  part  of  the  People  that  the 
evidence  shows  that  the  defendant  went  to  the  house  of  the 
deceased  and  killed  him  in  pursuance  of  a  resolution  wholly  and 
completely  formed  several  days  before  he  committed  the  act; 
that  Miller  was  killed  by  violence  and  that  that  appeared  from 
the  condition  of  the  body  and  by  the  break  in  the  skull ;  and 
by  the  fact  that  the  defendant  had  in  his  possession  numerous 
articles  of  personal  property  belonging  to  the  deceased,  imme- 
diately after  the  crime  was  committed ;  and  it  is  also  claimed 
that  it  appears  from  the  letters  that  were  introduced  in  ev- 
idence and  from  other  facts  that  have  been  fully  discussed  br 
the  counsel  for  the  people. 
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"  It  is  for  you  to  say  whether  you  are  satisfied  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant  killed 
the  deceased.  If  you  do  so  find  it  will  not  be  necessary  to 
consider  the  other  defense  upon  which  the  defendant  relies.^' 

The  counsel  for  the  defendant  ends  his  quotation  from  the 
charge  at  this  point  The.  next  sentence  should  have  been 
quoted  in  order  to  ascertain  the  precise  meaning  of  the  trial 
judga  It  reads  as  follows:  "  If  you  find  that  the  defendant 
killed  Frank  W.  Miller,  you  will  then  determine  if  the  defend- 
ant was  at  that  time  responsible  for  his  acts." 

This  last  sentence  makes  it  perfectly  clear  that  the  trial 
judge  did  not  refer  to  the  defense  of  insanity  when  he  told 
the  jury  that  in  a  certain  contingency  it  would  "  not  be  neces- 
sary to  consider  the  other  defense  upon  which  the  defendant 
relies.''  While  this  portion  of  the  charge  lacks  deamess,  it 
is  quite  obvious  that  the  "  other  defense  "  referred  to  was  the 
alleged  failure  of  the  People  to  establish  deliberation  and  pre- 
meditation. 

The  trial  judge,  while  not  referring  to  another  felony  by 
name,  rehearsed  facts  to  the  jury  showing  that  the  motive  of 
the  crime  was  burglary.  If  the  jury  found  these  facts  the 
questions  of  deliberation  and  premeditation  were  out  of  the 
case. 

This  portion  of  the  charge,  read  as  a  whole,  did  not  preju- 
dice the  defendant  The  jury  were  fully  authorized  by  the 
facts  in  finding  that  the  defendant  killed  the  deceased  while 
engaged  in  the  commission  of  another  felony.  They  were  also 
given  to  distinctly  understand  that  the  defense  of  insanity  was 
to  be  duly  considered. 

It  remains  to  examine  the  appeal  from  the  order  denying 
the  motion  made  by  defendant  for  a  new  trial.  The  notice 
of  motion  contains  twelve  distinct  grounds  upon  which  the  new 
trial  was  asked,  including  the  general  ground  that  justice  re- 
quires the  motion  should  be  granted.  The  discussion  of  the 
appeal  from  the  judgment,  in  this  opinion,  is  a  sufficient  answer 
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to  the  motioii  for  a  new  trial^  as  the  latter  raises  no  additional 
points. 

In  the  course  of  a  lengthy  trial  many  witnesses  were  sworn, 
and  the  case  of  the  People  was  impressively  supplemented  by 
the  silent  testimony  of  unchanging  physical  laws  and  a  net- 
work of  circumstantial  evidence,  bringing  out  with  startling 
distinctness  a  terrible  triple  crime,  involving  murder,  arson 
and  burglary,  witnessed  by  no  human  eye.  Assuming,  as  we 
must,  that  this  defendant  was  sane  when  he  committed  this 
deed,  justice  requires  that  she  should  suflFer  the  extreme  penalty 
of  the  law. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

Pabkeb,  Ch.  J.,  Gray,  O'BBiBisr,  Haight,  Cuixeit  and 
Webneb,  JJ.,  concur. 

Judgment  and  order  affirmed. 


Sapreme  Court— Special  Term— New  York    Covnty. 

March,  1902. 

THE  PEOPLE  EX  EEL.  JOHN  A.  VOELPEL  v.  THE 
WAEDEN  OF  THE  CITY  PRISON  AND  WM.  H. 
OLMSTEAD,  CITY  MAGISTRATE. 

(37  Misc.  645.) 

1.  Cebtiorabi — Jurisdiction  to  Commit — Code  Civil  Pboceduse,  Sec- 
tion 208. 

The  office  of  a  writ  of  certiorari  in  a  case  of  a  charge  of  homicide 
is  solely  for  the  purpose  of  ascertaining  if  the  magistrate  has  juris- 
diction to  commit  the  prisoner.  If  he  has,  the  writ  must  be  dis- 
missed where  it  is  conceded  that  the  crime  was  committed,  the  court 
must  merely  determine  whether  the  evidence  was  of  such  a  character 
as  to  justify  the  magistrate  in  believing  the  relator  guilty,  and  the 
rule  is  not  changed  by  the  fact  that  the  evidence  was  circumstantial. 

RETUBlfr  to  a  writ  of  certiorari. 
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Cantor,  Adams  &  Mclntyre,  for  relator. 

Wm.  Travera  Jerome,  District  Attorney,  for  respondents. 

Greenbaum,  J. :  The  return  to  the  writ  of  certiorari  to  in- 
quire into  the  cause  of  the  detention  of  the  above-named  relator, 
shows  that  one  of  the  city  magistrates  entertained  a  charge  of 
homicide  against  the  relator  upon  the  sworn  complaint  of  a 
police  officer  and  that,  upon  an  examination  of  numerous  wit- 
nesses called  upon  behalf  of  the  people,  the  relator  was  held 
without  bail  upon  said  charge,  to  await  the  action  of  the  grand 

The  return  is  accompanied  by  a  copy  of  the  testimony  of 
numerous  witnesses  called  upon  the  examination.  The  office  of 
a  writ  of  certiorari  in  a  case  of  this  character  is  solely  for  the 
purpose  of  ascertaining  if  the  magistrate  had  jurisdiction  to 
commit  the  prisoner.  If  the  court  finds  that  the  magistrate 
had  jurisdiction,  then  the  force  of  the  writ,  so  far  as  the  pris- 
oner is  concerned,  is  spent  and  it  must  be  dismissed. 

In  a  case  where  it  appears  "  that  the  relator  is  detained  by 
virtue  of  a  valid  judgment  of  a  conviction  by  a  magistrate  or 
court  having  jurisdiction  of  the  crime  charged  and  authority  to 
impose  the  punishment  inflicted,  the  writ  must  be  dismissed." 
(People  ex  rel.  Fleischman  v.  Fox,  34  Misc.  Rep.  84;  People 
ex  rel.  Edwards  v.  Crane,  N.  T.  L.  J.,  April  1,  1902,  p.  8.) 

To  determine  if  the  relator  is  justly  detained,  it  must  first 
appear  that  a  crime  has  been  committed  and  secondly  that  there 
LS  "  sufficient  cause  to  believe  the  defendant  guilty  thereof." 
(Code  Crim.  Pro.,  sec.  208.) 

In  this  case,  it  is  conceded  that  the  crime  of  the  murder  of 
Kate  Voelpel,  the  mother  of  the  relator,  was  committed. 

It  therefore  becomes  only  necessary  to  ascertain  if  the  ev- 
idence before  the  magistrate  was  such  as  to  justify  him  in  be- 
lieving the  relator  guilty  of  the  crime  charged.  If  there  was 
any  evidence  before  the  magistrate  that  the  crime  was  com- 
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mitted  by  the  defendant,  jurisdiction  was  established.  (People 
ex  rel.  Bungart  v.  Wells,  57  App.  Div.  140,  151.  See,  also. 
People  ex  reL  Fleischman  v.  Fox,  supra;  Matter  of  Henry,  13 
Misc.  Eep.  734,  736.) 

It  should  also  be  remembered,  to  quote  from  the  Bungart 
case,  supra  (p.  151),  that  "  The  function  of  the  court  is  not 
to  review  the  preliminary  examination  in  order  to  decide  tte 
question  anew,  or  to  supplant  the  examination  of  the  magLa- 
trate  by  its  own  examination,  but  to  ascertain  whether  the 
magistrate  had  jurisdiction  to  commit  the  prisoner."  This 
brings  us  to  the  consideration  of  the  evidence  before  the  magis- 
trata  I  have  carefully  read  all  the  testimony  adduced  before 
him  and  considered  the  arguments  of  the  learned  counsel  of  the 
relator,  and  I  have  no  hesitancy  in  expressing  my  opinion  that 
there  was  enough  evidence  to  warrant  the  magistrate  in  be- 
lieving the  relator  guilty  of  the  crime  charged. 

This  court  has  no  power  here,  nor  is  it  called  upon  to  deter- 
mine if  the  evidence  is  suflBcient  to  commit.  It  must  merely 
determine  whether  the  evidence  was  of  such  a  character  as  to 
justify  the  magistrate  in  believing  the  relator  guilty.  It  is 
true  that  the  evidence  here  is  wholly  circumstantial.  But  it 
requires  no  citation  of  authorities  in  support  of  the  proposition 
that  circumstantial  evidence  is  a  high  form  of  evidence  and 
may  not  be  disregarded  by  the  court  While  many  of  the  cir- 
cumstances taken  by  themselves  may  be  consistent  with  inno- 
cence, it  by  no  means  follows  that  all  the  circumstances  taken 
together  would  not  justify  the  magistrate  in  believing  the  re- 
lator guilty. 

Tte  return  shows  that  the  proceedings  were  deliberate.  This 
court,  while  jealously  r^arding  the  rights  of  the  individual, 
must  also  be  zealous  in  behalf  of  the  lives  and  property  of  the 
people.  The  due  and  orderly  administration  of  the  criminal 
law  by  sworn  oflSoers  of  the  law,  administered  by  magistrates' 
courts  in  the  discharge  of  a  duty,  uninfluenced  by  any  evident 
bias  or  prejudice,  should  not  be  interfered  with  by  liiis  courts 
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except  in  a  case  where  it  clearly  appears  tbat  the  court  had  no 
jurisdiction  or  that  a  mere  pretense  of  jurisdiction  is  asserted, 
for  the  purpose  of  jeopardizing  the  liberty  of  the  individual. 

Believing  as  I  do,  that  the  magistrate  had  jurisdiction^  and 
that  the  orderly  administration  of  justice  will  safeguard  all 
the  rights  of  the  relator,  I  have  concluded  to  dismiss  the  writ. 

Writ  dismissed.  • 


Supreme  Court— Special  Term^  Kings  County. 

March,  1902. 

MATTER   OF   LAMBERT   NEWKIRK 

(37   Misc.   404.) 

1.  DiSOBDEBLT   PeBSON    CaNNOT   BE  HELD   UNDER   Ck)MMITM£NT   FOB   "  DlS- 

OBDEBLT  Conduct." 

There  is  no  such  criminal  offense  in  the  Penal  Code  or  other  general 
law  of  the  State  as  "disorderly  conduct/'  and  that  charge  by  police 
officers  and  the  holding  of  persons  under  such  charge  by  magistrates, 
except  in  certain  casear  which  may  be  kept  alive  by  section  1610  of 
the  N.  Y.  City  Charter,  is  an  abuse  and  oppression,  and  renders  the 
officer  and  magistrate  liable  for  false  imprisonment. 

2.  Same — Habeas  Cobpus. 

A  return  to  a  writ  is  defective  in  stating  that  relator  was  held 
for  "disorderly  conduct,"  but  where  the  warrant  of  commitment 
was  of  a  "  disorderly  person "  it  will  hold  a  defendant  who  is 
charged  with  abandoning  his  wife  without  adequate  support. 

Issue  raised  by  demurrer  to  a  return  to  a  writ  of  habeas 
corpus  by  the  warden  of  the  Kings  County  Penitentiary. 

Towns  &  McCrossin,  for  relator. 

Alexander  McKinny,  opposed. 
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Gaynob^  J. :  The  return  is  defective  in  saying  that  the  re- 
lator is  held  after  oonviction  under  a  warrant  of  commitment 
of  a  magistrate  for  "  disorderly  conduct"  There  is  no  such 
criminal  offense  in  the  Penal  Code  or  other  general  law  of  the 
State  as  "  disorderly  conduct"  Nor  is  any  such  offense  de- 
fined in  the  city  charter,  so  far  as  I  can  find,  though  the  jiiraae 
is  loosely  used  there  (sec  707  et  seq.).  In  the  diarter  of  the 
old  city  of  New  York,  however  (Consolidation  Act,  L.  1882, 
ch.  410),  driving  or  riding  a  horse  through  the  streets  faster 
than  five  milee  an  hour  is  made  a  criminal  offense  there  called 
"  disorderly  conduct "  (sec.  1448),  and  in  another  section  (sec 
1468)  an  offense  there  called  "  disorderly  conduct  that  tends 
to  a  breach  of  the  peace  "  is  defined  to  be  (1)  suffering  an  un- 
muzzled ferocious  or  vicious  dog  to  be  at  large,  (2)  the  plying 
of  her  vocation  in  the  street  by  a  common  prostitute  "  to  the 
annoyance  of  the  inhabitants  or  passers  by,"  and  (3)  "  any 
threatening,  abusive  or  insulting  behavior  with  intent  to  pro- 
voke a  breach  of  the  peace  or  whereby  a  breach  of  the  peace 
may  be  occasioned."  These  provisions  may  be  kept  in  life  by 
section  1610  of  the  present  charter.  I  am  not  aware  of  any 
other  statutory  provision  creating  an  offense  of  "  disorderly 
conduct"  The  charge  of  "  disorderly  conduct "  by  police  offi- 
cers, and  the  holding  of  persons  under  such  charge  by  magis- 
trateSj  except  in  the  foregoing  cases,  and  then  only  when  the 
particular  acts  constituting  the  offense  are  set  out  in  the  com- 
plaint or  information,  is  an  abuse  and  oppression,  and  renders 
the  officer  and  the  magistrate  liable  to  an  action  for  false  im- 
prisonment It  is  a  loose  charge  which  standing  alone,  i.  e., 
without  a  statement  of  the  acts  alleged  to  constitute  it,  may 
mean  anything  a  policeman  or  magistrate  may  wish,  and  has 
been  very  generally  resorted  to  in  the  city  of  New  York  (where 
most  abuses  against  individual  rights  originate),  against  per- 
sons who  are  guilty  of  no  criminal  offense,  but  whom  some 
policeman  or  other  person  wishes  to  annoy  and  oppress  by 
arrest  and  imprisonment      It  is  unfortunate  that  such  a  loose 
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phrase  has  any  statutory  sanction.  It  is  dangerous^  in  that  it 
aflEords  room  for  false  arrests  and  oppression,  especially  of 
those  whose  rights  and  liberties  ought  to  be  jealously  guarded, 
namely,  the  weak,  uninfluential  and  friendless,  whose  proteo- 
tion  should  be  the  chief  aim  of  government 

On  looking  from  Uie  return  to  the  warrant  of  commitment, 
however,  I  find  that  the  relator  is  therein  held  as  being  a 
'*  disorderly  person,"  which  is  a  very  different  thing.  The 
statutes  carefully  defined  who  "  disorderly  persons  "  are,  viz.» 
persons  who  abandon  their  wives,  fortunetellers,  jugglers,  cer- 
tain kinds  of  gamblers,  and  the  like  (Code  Crim  Proa,  sec. 
399;  City  Charter,  sec  686),  and  this  commitment  fully  sets 
out  the  statutory  dereliction  which  makes  this  relator  a  dis- 
orderly person,  i.  e.,  he  has  abandoned  his  wife  without 
adequate  support. 

The  writ  is  dismissed. 


Supreme  Court — Appellate  Division— Third  Department. 

March,  1902. 

THE  PEOPLE  V.  MAEY  JOHNSON. 

(70  App.  Div.  308.) 

1.  AbSON — ClBCUMSTAlTTIAI.  Evn>E170E. 

To  justify  a  conviction  upon  circumstantial  evidence  the  circum- 
atances  must  not  only  point  to  guilt,  but  must  also  be  absolutely 
inconsistent  with  innocence. 

2,  Same. 

Where  the  only  circumstances  -  developed  upon  a  trial  for  arson 
are  that  defendant  falsely  stated  before  the  sheriff's  jury  that  she 
had  never  been  known  by  another  name;  that  she  bought  a  certain 
property  paying  a  fair  price  for  it ;  that  she  moved  in  a  quantity  of 
furniture  and  insured  it;  that  she  asserted  that  she  discovered  the 
fire  in  the  kitchen,  when  in  fact,  it  was  in  the  room  adjoining;  that 
she  claimed  to  have  given  an  immediate  alarm,  where  as  there  was 
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proof  that  another  gave  it,  and  that  after  the  fire  was  well  under 
way  something  on  fire  dropped  down  the  elevator  shaft  which  was 
not  easily  extinguished,  there  being  packages  of  drugs  in  the  house, 
does  not  furnish  proof  sufficient  to  establish  beyond  a  reascHiable 
doubt  that  the  fire  was  of  incendiary  origin. 

Appeal  by  the  defendant^  Mary  Johnson,  from  a  judgment 
of  tihe  County  Court  of  Tioga  county  in  favor  of  the  plaintiff, 
entered  in  tihe  ofBoe  of  the  clerk  of  the  county  of  Tioga  on  Ae 
10th  day  of  December,  1901,  upon  the  verdict  of  a  jury  con- 
victing her  of  the  crime  of  arson  in  the  second  degree,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  10th  day  of 
December,  1901,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Martin  S.  Lynch,  for  the  appellant 

Oscar  B.  Glezen,  for  the  respondent 

FuBSMAN,  J. :  The  indictment  charges  that  on  July  4,  1900, 
at  Newark  Valley,  in  the  county  of  Tioga,  the  defendant  wil- 
fully and  feloniously  set  fire  to  and  burned  in  the  night  time 
a  dwelling  house  then  owned  and  occupied  by  her,  in  which  at 
the  time  there  was.no  human  being  except  herself,  and  that 
Radford  aided  and  abetted  the  commission  thereof  by  procui^ 
ing  certain  policies  of  insurance  to  be  issued  upon  the  dwelling 
house,  and  by  directly  and  indirectly  counseling,  etc.,  the  de- 
fendant to  commit  the  same.      Stated  in  full,  the  proof  made 
by  the  prosecution  at  the  trial  is  this:  The  defendant  had  lived 
with  Radford  at  a  boarding  house  in  Buffalo  as  his  wife;  in 
December,  1898,  one  Curry  transferred  to  the  defendant,  then 
known  as  Ellen  Grey,  some  real  estate  and  furniture  in  Buffalo, 
and  afterwards  Curry  sold  it  to  Radford.      The  defendant  pur- 
chased the  house  in  Newark  Valley  in  February,   1900,  for 
which  she  paid  in  money  and  property  about  four  thousand 
dollars  ($4,000)  ;  she  bought  it  through  Radford  from  Meyers; 
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the  conveyance  to  her  was  expressly  subject  to  two  mortgages, 
one  for  two  thousand  dollars  ($2,000)  and  the  other  for  four 
thousand  dollars  ($4,000),  thus  making  the  entire  purchase 
price  about  ten  thousand  dollars  ($10,000).  On  the  11th  day 
of  June,  1900,  she  procured  a  policy  of  insurance  on  the  house 
for  three  thousand  dollars  ($3,000),  payable  to  the  Grerman 
Bank  of  Buffalo,  the  then  holder  of  one  of  the  mortgages,  and 
July  19,  1899,  a  policy  of  insurance  for  "  not  exceeding  three 
thousand  dollars"  ($3,000),  loss  payable  to  Eadford  as  sec- 
ond mortgagee  (this  policy  was  for  one  year,  and  was  on  the 
5th  of  May,  1900,  assigned  by  Radford).  The  house  burned 
was  the  best  in  Newark  Valley,  and  although  it  cost  about 
sixteen  thousand  dollars  ($16,000)  to  build  and  was  in  excel- 
lent repair,  owing  to  the  fact  that  there  was  no  market  for 
such  property  in  Newark  Valley  it  was,  in  the  opinion  of  some 
witnesses,  worth  no  more  than  four  thousand  dollars  ($4,000). 
After  the  purchase  the  defendant  received  and  placed  in  it 
three  consignments  of  second-hand  furniture,  including  an 
organ  and  a  number  of  pictures,  and  also  a  quantity  of  drugs 
in  boxes. 

Among  the  furniture  was  that  bought  from  Curry,  and  the 
whole  was  sufficient  to  properly  furnish  a  house  of  this  char- 
acter. One  witness  for  the  prosecution  (Pierson)  testified 
that  he  helped  carry  about  one-half  a  carload  of  furniture  into 
the  house  and  that  it  was  new.  After  the  arrival  of  the  furni- 
ture, and  on  the  11th  day  of  June,  1900,  the  defendant  pro- 
cured a  policy  of  insurance  for  one  thousand  dollars  ($1,000) 
covering  household  furniture,  jewelry,  wearing  apparel,  pic- 
tures and  many  other  things,  and  on  the  16th  day  of  June 
another  policy  covering"  the  same  property  for  one  thousand 
five  hundred  dollars  ($1,500).  All  the  property  specified  in 
the  proofs  of  loss  was  in  the  house  when  it  burned.  Made  a 
compulsory  witness  before  a  sheriff's  jury,  the  defendant  testi- 
fied that  she  had  never  lived  under  any  other  name  than  Mary 
Johnson.      She  testified  that  she  first  discovered  the  fire  in  the 
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kitchen,  and  tlie  prosecution  gave  evidence  that  the  fire  was 
not  in  the  kitchen  but  in  the  elevator,  or  a  room  off  the  kitchen. 
She  testified  that  on  discovering  the  fire  she  ran  to  the  "  fire 
hall,"  a  few  rods  distant,  screaming,  and  concerning  this  the 
prosecution  gave  evidence  that  the  first  alarm  was  given  by  a 
man  named  Halliday.  The  prosecution  also  gave  evidence 
that  after  the  fire  had  been  burning  a  considerable  time  some- 
thing dropped  down  the  elevator  shaft  which  water  did  not  ex- 
tinguish, though  the  chemical  engine  did.  This  constituted 
the  evidence  of  the  prosecution.  It  is  a  settled  principle  of 
criminal  law  that  to  justify  a  conviction  upon  circumstantial 
evidence,  the  circumstances  must  not  only  point  to  guilt,  but 
must  also  be  absolutely  inconsistent  with  innocence.  The  in- 
ference of  guilt  must  be  the  only  one  that  can  reasonably  be 
drawn  from  the  facts.  (Poole  v.  People,  80  N.  Y.  646 ;  Peo- 
ple V.  Harris,  136  id.  423.)  Analyzed  and  applied  to  the  in- 
quiry whether  there  was  sufficient  proof  to  justify  this  con- 
viction, the  evidence  is  this:  The  defendant's  true  name  is 
Mary  Johnson ;  she  falsely  stated  before  the  sheriff's  jury  that 
she  had  never  been  known  by  any  other  name.  This  was 
wholly  immaterial  upon  the  question  of  her  guilt,  and  is  easily 
accounted  for  upon  grounds  quite  consistent  with  innocence. 
She  bought  the  property  in  Newark  Valley  and  paid  a  fair 
price  for  it.  She  had  it  insured  as  collateral  to  two  mortgages 
already  existing  upon  it,  one  of  which  was  held  by  Radford 
with  whom  she  had  lived  as  his  wife,  but  Radford  had  parted 
with  his  policy  before  the  fire,  and  had,  therefore,  no  interest 
in  the  destruction  of  the  property.  She  moved  into  it  a  quan- 
tity of  furniture  sufficient  to  furnish  it  throughout,  and  insured 
this  for  two  thousand  five  hundred  dollars  ($2,500),  but  this 
furniture  was,  concededly,  all  in  the  house  at  the  time  of  the 
fire,  and  there  is  no  proof  worthy  of  the  name  that  it  was  not 
fully  worth  the  amount  for  which  it  was  insured.  She  asserted 
that  she  discovered  the  fire  in  the  kitchen,  when  in  fact  it  was 
in  a  small  room  or  shaft  adjoining  the  kitchen,  a  mistake  easily 
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made  in  the  hurry  and  excitement  of  the  moment  She  stated 
that  she  gave  an  immediate  and  first  alarm,  whereas  others 
thought  it  was  given  by  a  man  named  Halliday.  After  the 
fire  was  well  under  way  something  on  fire  dropped  down  the 
elevator  shaft  which  was  not  easily  extinguished,  but  there 
were  two  packages  of  drugs  in  the  house,  the  nature  of  which 
is  unknown,  which  may  have  caused  this.  On  this  proof  was 
the  defendant  justly  convicted?  We  think  not  There  was 
barely  enough  to  excite  suspicion,  but  by  no  means  enough  to 
establish  beyond  a  reasonable  doubt  that  the  fire  was  of  in- 
cendiary origin,  or  to  overcome  the  presumption  of  innooenoe 
with  which  the  law  clothes  the  accused.  Every  material  cir- 
cumstance proved  is  as  consistent  with  innocence  as  with 
guilt,  and  taken  as  a  whole  falls  far  short  of  proving  that  this 
was  an  incendiary  fira  There  was  nothing  to  be  gained  by  it 
to  either  Eadford  or  the  defendant  It  seems  to  us  that  she 
was  accused,  tried  and  convicted  upon  a  mere  suspicion  that 
because  she  had  led  to  some  extent  an  immoral  life,  and  had 
sustained  at  one  time  improper  relations  with  Badford  she 
must  be  guilty  of  the  crime  charged.  But  the  law  requires 
that  the  evidence  of  guilt  in  a  criminal  case  shall  be  dear  and 
decisive,  leaving  no  reasonable  doubt  in  the  mind,  -first,  that  a 
crime  had  been  committed,  and,  second,  that  the  accused  com- 
mitted it  It  will  not  do  to  convict  upon  a  mere  possibility. 
The  proof  must  be  convincing  and  unexplainable  upon  any 
theory  consistent  with  innocence.  We  do  not  think  that  such 
was  the  case  here,  and,  therefore,  conclude  that  the  judgment 
of  conviction  must  be  reversed  and  the  defendant  discharged. 

All  concurred,  except  Smith,  J.,  dissenting;  Parker,  P.  J., 
not  voting. 

Judgment  of  conviction  reversed  and  defendant  discharged. 
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Supreme   Court— Appellate   DivisipH— First   Department. 

March,  1902. 

THE  PEOPLE  V.  MAEK  SCHLESINGER 

(70  App.  Div.  199.) 
Assault — Cuaboe  to  Juby. 

Upon  the  trial  of  a  charge  of  assault,  the  tefitimony  of  the  wit- 
nesses for  the  people  tended  to  establish  that  defendant,  a  city  in- 
spector, went  with  a  fellow  inspector  to  a  certain  store  to  remove 
incumbrances  from  the  sidewalk,  that  as  Scott,  an  employee,  came 
out  of  the  store  the  inspectors  undertook  to  take  away  a  bag  which 
he  carried,  knocked  him  down  and  seriously  injured  him.  The  de- 
fendants testified  that  as  Scott  came  out  he  undertook  to  seise  a 
leather  bag  which  they  were  removing  from  the  sidewalk,  and  in  so 
doing  slipped  and  fell.  After  the  jury  had  retired  in  answer  to  an 
inquiry  from  a  juror  as  to  whether  if  defendants  pushed  Scott  aside, 
and  in  so  doing  he  fell,  it  might  not  be  considered  an  accident,  the 
court  responded  "  I  said  to  find  him  guilty  you  must  find  that  it 
was  wilful  and  wrongful."  Again  to  the  question,  "If  it  was  done 
by  accident,"  the  court  answered  "  Oh,  the  law  does  not  punish  people 
criminally  for  accidents,"  and  again  to  the  question,  "  Suppose 
Scott  interfered  with  him  in  his  duties  and  he  pushed  him  and  he 
fell,"  the  court  replied  *'  Any  unlawful  touching  of  a  person,  if  done 
wilfully  and  wrongfully,  is  an  assault.  If  I  put  the  tip  of  my  finger 
upon  you,  wilfully  and  wrongfully,  that  is  an  assault."  Held,  while 
not  erroneous  it  was  misleading  and  may  have  resulted  to  the  great 
prejudice  of  defendant,  and  entitled  him  to  a  new  trial. 

Appeal  by  the  defendant,  Mark  Schlesinger,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace,  in  and 
for  the  city  and  county  of  New  York,  in  favor  of  the  plaintiflF, 
entered  in  the  oflSce  of  the  clerk  of  said  court  on  the  27th  day 
of  October,  1899,  upon  the  verdict  of  a  jury  convicting  the 
defendant  of  the  crime  of  assault  in  the  second  degree. 

William  F.  Howe,  for  the  appellant. 

Howard  S.  Gans,  for  the  respondent 

McLaughlin,  J. :   The  defendant  appeals  from  a  judgment 
of  conviction  of  the  crime  of  assault  in  the  second  degree  and 
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for  whidi  he  has  beem  sentenced  to  serve  a  term  of  one  year  in 
the  penitentiary. 

The  facts  charged  in  the  indictment  as  constituting  the  crime 
for  which  he  has  been  convicted  are,  in  substance,  that  on  the 
20th  of  October,  1896,  he  wilfully  and  wrongfully  inflicted 
grievous  bodily  harm  upon  one  William  Scott,  by  striking  him, 
throwing  him  down,  and  beating  him. 

At  the  trial  there  was  sharp  conflict  of  testimony  between 
the  witnesses  offered  on  the  part  of  the  People  and  those  offered 
on  the  part  of  the  defendant  The  testimony  of  the  witnesses 
on  the  part  of  the  former  tended  to  establish  that  at  the  time 
stated  in  the  indictment,  the  defendant,  then  an  inspector  in 
the  bureau  of  incumbrances  of  the  city  of  New  York,  went,  by 
the  direction  of  his  superior  officer,  to  a  trunk  and  leather  store 
kept  by  one  David  A.  Doyle,  at  Nos.  1  and  2  Vesey  street,  in 
that  city,  for  the  purpose  of  removing  and  taking  away  what- 
ever merchandise  mi^t  be  found  in  front  of  the  store,  upon 
the  sidewalk,  in  violation  of  certain  ordinances  of  the  city; 
that  the  defendant  was  accompanied  by  one  Clark,  also  o 
inspector  in  the  bureau  of  incumbrances ;  that  as  the  defendant 
and  Clark  approached  the  store,  one  Scott,  an  employee  therein, 
came  out  of  tl^  store  with  a  leather  traveling  bag,  which  he, 
by  the  direction  of  his  employer,  was  taking  to  a  factory  for 
the  purpose  of  having  it  repaired ;  that  as  he  met  the  defendant 
and  Clark,  they  took  hold  of  him  and  undertook  to  forcibly 
take  the  bag  from  him,  and  that  in  the  altercation  which  fol- 
lowed, the  defendant  knocked  Scott  down,  and  in  doing  so,  or 
thereafter  beating  him,  inflicted  very  serious  injuries  upon 
him. 

While  the  testimony  on  the  part  of  the  defendant  tended  to 
establish  that  the  latter  was  not  the  cause  of,  or  responsible  for 
the  injuries  to  Scott,  so  far  as  such  testimony  related  to  Soott^s 
injuries,  it  was  substantially  to  the  effect  that,  as  Scott  came 
out  of  the  store,  he  attempted  to  seize  one  of  the  leather  bags 
which  the  defendant  was  removing  from  the  sidewalk  and  was 
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about  to  take  away,  and  that  in  doing  so  he  slipped  and  fell  to 
the  sidewalk,  and  in  this  way  sustained  his  injuries;  that  he  did 
seize  one  of  such  bags,  and  that  the  defendant  and  Clark  atr 
tempted  to  forcibly  take  it  from  him,  but  that  no  unneoessary 
force  was  used.  There  was  no  dispute  but  what  Scott,  at  the 
time,  was  very  seriously  injured. 

This  was  the  situation  at  the  close  of  all  the  testimony,  and 
the  ease  was  submitted  to  the  jury  with  instructions,  in  sub- 
stance, that  if  they  found  that  the  testimony  of  the  witnesses 
of  the  People  was  the  correct  version  of  the  transaction,  then 
it  could  find  the  defendant  guilty  of  the  crime  charged  in  the 
indictment,  while,  on  the  other  hand,  if  the  testimony  of  the 
defendant  and  his  witnesses  was  true,  then  the  defendant  waa 
entitled  to  an  acquittal.  The  charge  was  eminently  fair  to 
both  sides,  as  is  evidenced  by  the  fact  that  no  exceptions  were 
taken  to  it^  and  we  should  affirm  this  judgment  were  it  not  for 
the  instructions  given  to  the  jury  after  they  had  entered  upon 
their  deliberations.  Some  time  after  the  jury  had  retired,  tho 
following  inquiry  was  sent  to  the  court:  "Will  your  Honor 
please  inform  the  jury  that,  if  Mr.  Schlesinger  pushed  Scott 
aside  and,  in  doing  so,  he  fell  and  received  the  injury,  whether 
this  can  be  considered  an  accident  and  not  anfiassault  ?"  To 
which  the  court — ^the  jury  having  returned  to  the  court  room — 
responded :  "  I  said  to  find  him  guilty  you  must  find  tiat  it 
was  wilful  and  wrongful."  Thereupon  the  ninth  juror  in- 
quired :  "  If  it  was  done  by  accident  ?"  And  the  court  an- 
swered, "  Oh,  the  law  does  not  punish  people  criminally  for 
accidents."  And  again  the  ninth  juror  inquired :  "  Suppoe- 
ing  Scott  interfered  with  him  in  his  duties,  and  he  pushed 
him  aside  and  he  fell  ?"  To  which  the  court  replied :  "  Any 
unlawful  touching  of  a  person,  if  done  wilfully  and  wrong- 
fully, is  an  aaeault  If  I  put  the  tip  of  my  finger  upon  you, 
wilfully  and  wrongfully,  that  is  an  assault"  While  this  in- 
struction, in  the  abstract,  was  not  erroneous^  it  was  misleading 
and  by  reason  thereof  may  have  resulted  to  the  great  p<rejudioe 
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of  the  defendant.  It  did  not  answer  the  inquiry,  or  give  the 
jury  a  correct  idea  of  the  legal  principle  to  be  applied  in  case 
ihey  found  that  Scott  interfered  with  the  defendant  in  the  dis- 
charge of  his  duties.  The  defendant,  of  course,  not  only  had 
the  right,  as  it  was  his  duty,  to  remove  the  obstructions  from 
the  sidewalk,  but  also  to  keep  possession  of  the  things  removed 
until  the  same  had  been  deposited  in  the  place  provided  by  the 
city  (Scott  V.  Mayor,  27  App.  Div.  240),  and  if  any  one  in- 
terfered with  him  in  the  discharge  of  that  duty,  either  in  re- 
moving or  in  keeping  possession  of  the  things  removed^  he  was 
justified  in  using  sufficient  force  to  prevent  such  interference, 
and  the  court  in  answering  the  inquiry  should  have  so  in- 
structed the  jury. 

We  are  of  the  opinion,  therefore,  that  justice  requires  that  a 
new  trial  should  be  had.  The  judgment  of  conviction  is,  there- 
fore, reversed,  and  a  new  trial  ordered. 

Van  Bbunt,  P.  J.,  O'Beien,  Inqbaham  and  Hatch,  JJ., 
ooncurred. 

Judgment  reversed  and  new  trial  ordered. 


Supreme  Court— Special  Term^  New  York. 

April,  1902. 

THE  PEOPLE  V.  GEORGE  E.  MUERAT. 

(37  Misc.  687.) 
PxjBLio   Officeb — ^Wilful   Neglect   of   Duty   by    Inspegtob  '  of   Cou- 

BUSTIBLES. 

The  Greater  New  York  Charter  vests  the  whole  gOTemmenty 
management  and  direction  of  the  fire  department  in  the  fire  commis- 
sioners as  the  one  responsible  head  and  executive  officer  who  should 
have  power  to  select  heads  of  bureaus  and  assistants  who  should 
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be  under  his  control,  and  an  indictment  accusing  an  inspector  of 
combustibles,  the  head  of  a  bureau,  for  having  wilfully  omitted  to 
use  proper  and  reasonable  means  to  restrain  the  violation  of  tha 
laws  of  the  State  relative  to  the  storage  and  keeping  of  dynamite 
and  other  combustibles,  and  of  having  wilfully  permitted  unlawfdl 
quantities  of  dynamite  and  other  explosives  to  be  kept  on  Park 
avenue  in  said  city,  is  demurrable  as  not  stating  facts  constituting 
a  crime,  there  being  no  allegation  in  the  indictment  that  this  was 
part  of  the  duty  assigned  to  defendant. 

Demubssb  to  indictment. 

Dittenhoefer,  Gerber  &  James  (A.  J.  Dittenhoefer,  of  ooun- 
ael),  for  demurrer. 

William  Travers  Jerome,  District  Attorney,  for  People^ 
opposed. 

Lyon^  J. :  The  indictment  aocuses  tlie  defendant  of  having 
wilfully  omitted,  as  inspector  of  combustibles,  to  perform  tie 
duty  imposed  upon  him  by  law  of  using  proper  and  reaflonable 
means  to  have  inspected  places  within  the  city  of  New  ToA 
where  blasting  was  being  done  and  explosives  were  being  kept^ 
and  of  having  wilfully  omitted  to  use  proper  and  reasonable 
means  to  restrain  the  violation  of  the  laws  of  the  State  relative 
to  the  stovage  and  keeping  of  dynamite  and  other  combustibles, 
and  of  having  wilfully  permitted  unlawful  quantities  of  dyna- 
mite and  other  explosives  to  be  kept  on  Park  avenue  in  said  city. 

The  defendant  demurs  to  the  indictment  upon  the  ground 
(1)  that  the  facta  stated  in  the  indictment  do  not  constitute  a 
crime;  (2)  that  the  indictment  does  not  conform  subsantially 
to  ^e  requirements  of  sections  275  and  276  of  the  Code  of 
Criminal  Procedure. 

The  defendant  does  not  question  the  correctness  of  the  state- 
ment in  People  v.  Herlihy,  66  App.  Div.  634,  that  every  public 
officer  upon  whom  a  duty  is  imposed  is  bound  to  perform  that 
duty,  and  that  for  a  wilful  omission  so  to  do  an  indictment  will 
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lie,  but  the  defendant  bases  his  first  ground  of  demurrer  upon 
the  olaim  that  ihe  law  imposed  upon  him  no  such  duty  as  the 
indictment  diarges  him  with  having  wilfully  omitted  to 
perform. 

The  Greater  New  York  charter  provides  (section  720)  for 
tiie  appointment  of  a  fire  oommissioner  who  shall  be  the  head 
of  the  fire  department,  and  who  (section  724)  '^  shall  possess 
and  exercise  full  and  exclusively  all  powers,  and  perform  all 
duties  for  the  government)  management,  maintenanoe  and  di- 
rection of  the  fire  department  of  the  city,  and  the  premises  and 
properly  thereof/'  The  charter  also  provides  (section  727) 
that  '^  The  fire  oommissioner  shall  have  power  to  organize  the 
fire  department  in  such  bureaus,  as  may  be  convenient  and 
necessary,  for  the  performance  of  the  duties  imposed  upon 
him.  One  bureau  shall  be  charged  with  the  duty  of  prevent- 
ing and  extinguishing  fires  and  of  protecting  property  from 
water  used  at  fires,  the  principal  officer  of  which  shall  be  called 
the  '  chief  of  department'  Another  bureau  shall  be  charged 
with  the  execution  of  all  laws  relating  to  the  storage,  sale  and 
use  of  combustible  materials,  the  principal  officer  of  which 
shall  be  oalled  *  inspector  of  combustibles.'  "  Another  bureau 
shall  be  charged  with  the  investigation  of  the  origin  and  cause 
of  fires,  etc. 

The  charter  also  provides  (section  728) :  "  The  fire  oom- 
missioner shall  have  power  to  select  heads  of  bureaus  and  as- 
sistants .  .  .  and  they  shall  at  all  times  be  under  the 
control  of  the  fire  oommissioner,  and  shall  perform  such  duties 
as  may  be  assigned  to  them  by  him,  under  such  names  or  titles 
as  he  may  confer,"  and  (section  731)  authorizes,  empoweoni 
and  especially  charges  the  fire  oommissioner  with  the  duty  of 
enforcing  the  several  provisions  of  chapter  15  of  the  charter, 
title  3  of  which  relates  in  part  to  the  manufacture,  sale  and 
storage  of  explosives. 

The  charter  further  provides  (section  771)  that  the  fire  com- 
missioner and  his  officer  or  agents,  under  the  direction  of  the 
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oommissioner,  are  empowered  at  any  and  all  timee  to  enter 
into  and  examine  all  buildings  .  .  .  and  placee  where  any 
merchandise^  gunpowder  ...  or  other  combustible  ma- 
terials may  be  lodged,  for  the  purpose  of  ascertaining  all  vio- 
lations of  any  provisions  of  the  charter,  and  upon  finding  that 
any  of  them  are  defective  or  dangerous,  or  that  a  violation  of 
the  charter  exists,  may  deliver  a  written  or  printed  notice  to 
remove  the  same,  and  in  case  of  neglect  or  refusal  of  the  oc- 
cupant or  possessor  of  such  combustible  materials  to  remove  the 
same  in  the  manner  directed  by  the  said  commissioner  in  such 
notice,  Uie  party  offending  shall  pay  a-  fine. 

From  the  foregoing  references  to  the  charter  it  appears  that 
it  was  the  intention  upon  the  reorganization  of  the  fire  depart- 
ment by  the  Greater  New  York  charter  to  vest  the  whole 
government,  management  and  direction  of  the  fire  department 
in  the  fire  commissioner  as  the  one  responsible  head  and  execu- 
tive officer  who  should  have  power  to  select  heads  of  bureaus 
and  assistants,  who  should  at  all  times  be  under  the  control  of 
the  fire  commissioner  and  who  should  perform  such  duties  as 
might  be  assigned  to  them  by  him. 

The  law  which  authorized  the  creation  of  the  bureau  and 
charged  the  bureau  with  the  execution  of  all  laws  relative  to  the 
storage,  sale  and  use  of  combustible  materials  limited  the  de- 
fendant to  the  performance  of  such  duties  of  the  bureau  as  he 
should  be  assigned  to  perform  by  the  fire  commissioner. 

It  is  not  claimed,  and  there  is  no  allegation  in  the  indictment 
to  the  effect  that  the  duty  assigned  to  the  defendant  by  the  fire 
commissioner  was  that  of  inspecting  places  in  the  city  where 
blasting  was  being  done  and  explosives  were  being  kept^  and  of 
using  means  to  restrain  the  violation  of  the  laws  of  the  State 
relative  to  the  storage  and  keeping  of  explosives.  For  aught 
that  appears  the  duty  assigned  to  the  defendant  by  the  fire 
commissioner  may  have  been  clerical  only,  while  the  duty  of 
such  inspection  and  of  restraining  the  violation  of  the  law  as  to 
the  storage  and  use  of  explosives  may  have  been  assigned  to 
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one  or  more  aseistants.  In  fact>  it  may  well  be  claimed  in  the 
absence  of  an  allegation  that  the  defendant  failed  to  carry  out 
the  directions  of  the  fire  commissioner,  or  to  perform  the  duties 
assigned  to  him  by  the  fire  commissioner,  that  he  did  in  fact 
perform  all  the  duties  assigned  to  him  by  the  fire  commis- 
sioner, and  that  the  duty  of  such  inspection  and  of  restraining 
the  violation  of  law  as  to  the  storage  and  use  of  explosiyes  was 
not  among  such  duties. 

I  conclude,  therefore,  that  as  to  the  first  ground  stated  the 
demurrer  should  be  allowed,  but,  being  of  the  opinion  that  the 
objection  on  which  the  demurrer  is  allowed  may  be  avoided 
in  a  new  indictment  in  case  the  duty  was  assigned  to  the  de- 
fendant by  the  fire  commissioner  of  inspecting  places  within  the 
city  of  New  York  where  blasting  was  being  done  and  explo- 
sives were  being  kept,  or  of  restraining  the  violation  of  the  laws 
of  the  State  relative  to  the  storage  or  keeping  of  dynamite  or 
other  combustibles,  I  direct  that  the  district  attorney  may  re- 
submit the  case  to  another  grand  jury. 

In  view  of  the  allowance  of  the  demurrer  upon  the  groimd 
first  stated,  it  is  unnecessary  to  pass  upon  the  sufficiency  of  the 
indictment  upon  the  ground  that  the  indictment  does  not  con- 
form substantially  to  the  requirements  of  sections  275  and  276 
of  the  Code  of  Criminal  Procedura  It  is,  however,  proper  to 
observe  that  this  indictment  is  substantially  in  the  form  of  tlir 
indictment  in  the  People  v.  Herlihy,  above  cited,  which  was 
held  to  be  not  defective.    The  demurrer  is  allowed. 

Demurrer  allowed. 
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Supreme  Court— Special  Term^  New  York/ 

April,  1902. 

THE  PEOPLE  EX  REL.  DAVID  FRIEDMAN  v.  THE 
WARDEN  OF  THE  CITY  PRISON  AND  ROBERT  O. 
CONNELL,  CITY  MAGISTRATE. 

(37   MiBC.   676.) 

Wabrani^-John  Dob — Godb  Cbim.  Pboo.,  Sec.  152. 

Section  152  of  the  Code  of  Criminal  Procedure  is  broad  enough  to 
cover  a  case  where  a  warrant  directed  the  officer  to  arrest  "  John  Doe^ 
the  name  Doe  being  fictitious,  true  name  unknown,  but  whom  de- 
ponent can  identify/'  and  the  real  name  of  relator  was  David 
Freedman. 

Habkar  gobfus  proceedings. 

Benjamin  F.  Spellman,  for  relator. 

Wnu  Travers  Jerome^,  District  Attorney;  Henry  G.  Gray, 
Deputy  Assistant  District  Attorney,  for  respondents. 

Blakchabd^  J. :  The  warrant  in  this  case  directs  the  dfioer 
to  arrest  ^'  John  Doe,  the  name  Doe  being  fictitious,  true  name 
unknown,  but  whom  deponent  can  identify,"  and  the  relator 
asks  to  be  discharged  on  the  ground  that  the  warrant  fails  to 
designate  the  name  ^^  John  "  as  being  fictitious  as  weU  as  tfad 
name  "  Doe,"  the  real  name  of  the  relator  being  David  Fried- 
man. Section  152  of  the  Code  of  Criminal  Procedure  pro- 
vides that  the  warrant  must  specify  the  name  of  the  defendant^ 
or,  if  it  be  unknown  to  the  magistrate,  the  defendant  may  be 
designated  therein  by  any  name.  I  am  of  opinion  that  the 
language  of  section  152  referred  to  is  broad  enough  to  cover 
the  case  at  bar,  and  the  language  of  Justice  Fbeedman^  in  the 
case  of  People  ex  rel.  Joseph  v.  Jerome,  34  Misa  Rep.  675, 
seems  to  be  in  point,  wherein  he  states:  "  Under  our  present 
system  of  criminal  jurisprudence  the  methods  by  which  a  crim- 
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inal  is  brought  before  a  oommittiiig  magistrate  and  charged 
with  tlie  oonunisBion  of  a  crime  are  not  very  material^  if  sncih 
methods  substantially  conform  to  law  and  the  defendant  is  not 
prerjudioed  in  some  substantial  right  thereby."  There  is  noth- 
ing in  the  return  before  me  to  indicate  that  any  substantial 
right  of  the  relator  has  been  violated.  The  writ  must  be  dis- 
missed and  the  prisoner  remanded. 
Writ  dismissed^  prisoner  remanded. 


Sapreme  Court— Appellate  Division— Third  Department. 

April,  1002. 

THE  PEOPLE  V.  DAVID  CANTOR. 

(71  App.  Div.  185.) 

1.  Manslaughter — Self-Defense — Penal  Code,  Segs.  26,  205. 

In  order  to  prove  the  justification  of  killing  in  self-defense,  which 
the  law  contemplates,  it  is  not  necessary  to  establish,  that  in  fact, 
great  personal  injury  would  have. been  actually  inflicted.  The  defend* 
ant  has  the  right  to  act  upon  appearances,  and  if  they  were  of  such 
a  character  as  to  furnish  a  reasonable  ground  for  believing  such 
danger  to  be  imminent,  he  is  justified  in  acting  upon  such  appear- 
ances, and  will  be  excused  for  his  act. 

2.  Same — Burden  of  Proof. 

The  burden  is  upon  the  people  throughout  the  trial  to  establish  the 
crime  charged  beyond  a  reasonable  doubt,  and  if  upon  the  whole 
case,  considering  all  the  testimony  given  by  the  defendant,  there  arises 
a  reasonable  doubt  of  the  defendant's  guilt,  he  becomes  entitled  to 
an  acquittal. 

3.  Same — Charge  to  Jurt. 

Where  the  charge  is  such  that  the  jury  must  have  received  the 
impression  that  the  burden  of  justifying  the  act  rested  upon  the 
defendant  and  that  it  was  not  sufficient  that  the  defense  raised  a 
reasonable  doubt  of  the  guilt  of  the  defendant  of  the  crime  charged, 
it  is  prejudicial  to  the  rights  of  defendant. 
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Appeal  by  the  defendant^  David  Cantor,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peaoe  in  and  for  the  city 
and  county  of  New  York,  entered  on  the  19th  day  of  April, 
1901,  upon  the  verdict  of  a  jury  convicting  the  defendant  of 
the  crime  of  manslaughter  in  the  first  degree,  and  also  from 
an  order  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes,  and  from  an  order  denying  his  motion  in 
arrest  of  judgment 

E.  M.  Moore,  for  the  appellant 

Howard  S.  Gans,  for  the  respondent 

Hatch,  J.:  The  defendant  was  indicted  for  the  crime  of 
manslaughter  in  the  first  degree,  and  upon  a  trial  was  con- 
victed of  the  offense  charged  in  the  indictment  and  was 
sentenced  to  imprisonment  in  the  State  prison  at  hard  labor 
for  a  term  of  ten  yearsw  The  evidence,  as  disclosed  by  the 
prei98nt  record,  shows  that  the  case  presented  a  fair  question 
of  fact  as  to  whether  the  defendant  was  not  justified  in  com- 
mitting the  act  for  which  he  was  indicted  and  convicted. 
Under  such  drcumstanoes  it  became  the  duty  of  the  trial  court 
to  protect  the  defendant  in  every  right  which  the  law  has  fur- 
nished^ for  his  protection,  and  to  see  that  he  had  the  full  benefit 
of  every  matter  tending  to  show  exculpation  for  the  commission 
of  the  act  It  also  beoomes  the  duty  of  this  court,  in  review  of 
the  trial,  to  scrutinize  the  record  with  care  in  order  Ihat  it  may 
see  that  the  defendant  has  had  the  full  measure  of  benefit 
secured  to  him  by  the  law.  To  this  end  we  have  carefully 
examined  the  whole  of  the  testimony  and  the  proceedings  had 
upon  the  trial.  The  act  charged,  constituting  the  crime,  was 
the  shooting  of  one  O'Hara  with  a  pistol  on  the  night  of  the 
5th  of  January,  1901.  It  was  conceded  upon  the  trial  that 
upon  that  night  the  defendant  shot  O'Hara  with  a  pistol,  in- 
flicting a  wound  from  which  he  subsequently  died.      The  de- 
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fense  interposed  was  that  of  excuse  and  justification.  In  order 
that  such  defense  should  prevail  it  became  necessary  to  have  it 
appear  that  the  act  was  accidental,  or  that  it  was  done  in  self- 
defense,  and  that  the  circumstancee  were  such  that  the  de- 
fendant had  reasonable  ground  to  apprehend  some,  great  injury 
to  his  person  by  the  deceased  at  the  time  when  he  committed 
the  act  resulting  in  death,  or  that  he  was  in  imminent  danger 
of  receiving  irreparable  personal  injury  at  the  hands  of  the 
person  whom  he  killed*  (Penal  Code,  sees.  26,  205.)  In 
order  to  prove  the  justification  which  the  law  contemplates,  it 
is  not  necessary  to  establish  that,  in  fact^  great  personal  injury 
would  have  been  actually  inflicted.  The  defendant  had  the 
right  to  act  upon  appearances^  and  if  they  were  of  such  a  char- 
acter as  to  furnish  a  reasonable  groimd  for  believing  such  dan- 
ger to  be  imminent^  he  was  justified  in  acting  upon  such  ap- 
pearances, and  will  be  excused  for  his  act  (Shorter  v.  People, 
2  K  Y.  193 ;  Evers  v.  People,  3  Him,  716 ;  People  v.  Kennedy, 
159  N.  Y.  346.) 

It  was  established  upon  the  trial  that  the  defendant  con- 
ducted a  pool  and  billiard  room  at  No.  2680  Broadway,  in  the 
city  of  New  York;  that  cigars  and  cigarettes  were  sold  upon 
the  premises,  but  no  liquor  was  kept  or  sold  in  the  place,  and 
that  the  business  was  conducted  in  a  respectable  and  law-abid- 
ing manner  by  the  defendant  It  was  also  established  without 
dispute  that  on  the  night  in  question  one  Teatom  and  the  de- 
ceased, O'Hara,  visited  the  defendant's  place,  arriving  there 
about  twenty  minutes  before  twelve  o'clock;  that  Teatom  ap- 
plied to  the  defendant  for  permission  to  play  a  game  of  pool 
and  that  the  defendant  refused  such  permission,  stating  that  it 
was  too  near  closing  time,  and  that  in  obedience  to  a  direction 
by  the  police  authorities  he  must  close  his  place  at  twelve 
o'clock.  The  defendant  at  this  time  was  engaged  in  playing 
pool  with  another  person,  and  he  announced  to  those  in  the 
room,  of  whom  there  were  twenty-five  to  thirty  persons,  that 
the  game  then  in  progress  was  the  last  that  could  be  played. 
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Teatom  was  aoDiewliat  under  the  influeace  of  liqaor^  and  in- 
stead of  oomplying  with  tlie  defendant's  refusal  to  permit  him 
to  play^  be  went  to  one  of  the  tables  where  an  open  game  waa 
in  progress  and  asked  permission  of  the  players  to  join  in  it 
Permission  was  given^  as  Teatom  says,  by  the  players,  and  he 
procured  a  cue  intending  to  join  in  the  gama  The  defendant 
tiiereupon  interfered,  and  attempted  to  eject  Teatom  and  the 
deceased  from  the  room.  A  contest  followed  in  which  both 
Teatom  and  the  deceased  participated  and  they  inflicted  upon 
the  person  of  the  defendant  severe  punishment  The  proof 
given  as  to  the  character  of  this  contest  was  in  many  respects 
somewhat  contradictory  and  quite  confusing,  but  it  clearly 
appears  that  the  defendant  received  severe  injuries  at  the  hands 
of  the  deceased  and  Teatom,  and  tliat  the  affray  was  continued 
from  its  commencement  down  to  the  time  of  th.e  shooting.  At 
that  particular  moment  just  what  was  the  attitude  of  the  re- 
spective parties  is  not  made  clearly  and  satisfactorily  to  appear. 
Some  of  the  witnesses  say  that  the  deceased  and  Teatom  were 
at  the  door  evidently  about  to  leave  the  room,  and  that  the 
defendant  fired  the  pistol  when  the  deceased  was  some  feet  away 
from  him;  other  witnesses  testify  that  the  deceased,  at  the 
time  when  the  shot  was  fired,  stood  over  the  defendant^  who 
was  then  partially  down  upon  the  floor,  and  that  the  attitude 
of  the  deceased  was  one  which  threatened  the  defendant  with 
further  pimishment. 

It  is  clearly  evident  from  the  whole  of  the  testimony  that 
the  defendant,  at  the  time  in  question,  was  conducting  his  busi- 
ness in  a  lawful  manner  and  was  in  nowise  interfering  with 
the  deceased  or  Teatom.  At  the  time  these  men  entered  the 
room  the  hour  for  closing  was  near  at  hand,  and  defendant  did 
what  it  was  his  lawful  right  to  do,  refused  their  application  to 
play  pool  and  gave  the  reason  why  it  could  not  be  permitted. 
Disregarding  this  refusal,  and  in  defianxse  of  it,  they  attempted 
to  play,  and  the  defendant,  still  acting  within  his  legal  right, 
sought  to  prevent  their  playing  and  to  remove  them  from  the 
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room.  He  had  the  right  to  require  that  they  should  leave,  and, 
if  they  refused,  to  use  such  force  as  was  neoeesary  to  eject  them. 
From  all  that  appears,  it  is  evident  that  this  is  what  he  atr 
tempted  to  do.  The  deoeased  and  Teatom,  in  violation  of  law, 
resisted  the  commands  to  leave  and  made  an  unwarranted  as- 
sault upon  the  defendant,  an  assault  of  such  a  character  as 
inflicted  upon  him  quite  severe  injuries.-  It  is  evident  that 
this  contest  was  continuous  from  the  beginning  to  the  end,  and 
the  jury  would  have  been  justified  in  finding  that  St  the  time 
when  the  fatal  shot  was  fired  the  assault  by  Teatom  and  O^Hara 
upon  the  defendant  was  still  progressing,  and  that  in  view  of 
all  the  circumstances  there  was  reasonable  ground  for  appre- 
hension that  he  would  suffer  great  bodily  harm  unless  he  did 
something  to  cause  his  assailants  to  desist  from  their  attach. 
Of  course  upon  all  of  the  testimony  the  jury  were  authorized 
to  find  that,  from  all  the  surrounding  circumstances,  the  de- 
fendant was  at  no  time  in  sudi  a  position  of  danger  &s  would 
justify  a  belief  or  furnish  reasonable  ground  therefor  that  he 
would  suffer  either  great  bodily  harm  or  serious  injury,  and 
was,  therefore,  not  warranted  in  taking  human  life. 

In  view,  however,  of  the  fact  that  up  to  the  time  of  the  shootr 
ing  the  defendant  had  acted  clearly  within  his  legal  rights  and 
that  Teatom  and  O'Hara  were  guilty  of  an  unlawful  act  and 
were  the  aggressors  throughout  the  whole  proceeding,  the  de- 
fendant becomes  entitled  to  have  his  acts  scrutinized  with  care 
and  to  be  given  the  benefit  of  every  circumstance  and  reasonable 
doubt  of  which  the  case  permits.  And  if,  upon  all  the  testi- 
mony, a  reasonable  doubt  is  presented  of  his  right  to  believe 
that  he  was  in  great  danger  of  bodily  harm,  he  was  entitled  to  the 
benefit  of  such  doubt  and  to  have  the  same  clearly,  fully  and 
accurately  presented  for  consideration  by  the  jury.  We  are 
quite  aware  that  the  taking  of  human  life  is  a  matter  of  such 
serious  import  that  there  must  always  exist  full  justification 
for  the  act,  but  it  is  equally  true  that  a  person  taking  human 
life,  which  may  be  justified   dependent  upon  how  such  cir- 
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cumjstanoes  are  viewed,  ia  entitled  to  the  benefit  fairly  and  fully 
of  every  exculpating  circumdtancei  It  has  sometimes  beem 
said  that  the  defense  of  justification,  where  the  taking  of 
human  life  is  established,  is  a  burden  placed  upon  the  person 
responsible  therefor.  Yet  this  is  not  an  entirely  accurate  state- 
ment of  the  law.  The  burden  is  upon  the  People  throughout 
the  trial  to  establish  the  crime  charged  beyond  a  reasonable 
doubt,  and  if  upon  the  whole  case,  considering  all  the  testimony 
given  by  the  prosecution  and  by  the  defendant^  there  arises  a 
reasonable  doubt  of  the  defendant's  guilt,  he  becomes  entitled 
to  an  acquittal ;  and  this  doubt  applies  to  the  question  of  justi- 
fication as  well  as  to  every  other  question  which  is  essential  to 
be  proven  in  order  to  establish  the  conmiission  of  the  crime  as 
charged.  (People  v.  Shanley,  49  App.  Div.  56;  People  v. 
Eq^ki,  67  id.  91 ;  People  v.  Willett,  36  Hun,  500.) 

In  view,  therefore,  of  the  law  and  the  rights  of  the  defendant 
thereunder,  it  becomes  necessary  to  examine  the  charge  of  the 
learned  trial  court  upon  this  subject  In  this  respect,  the 
court  said :  "  If  this  defendant  killed  O'Hara,  as  I  understand 
from  the  uncontradicted  evidence,  as  well  as  the  admissions  of 
the  defendant's  counsel  that  he  did,  he  is  criminally  liable  for 
that  act,  unless  you  gentlemen  come  to  the  conclusion,  from  all 
the  evidence  in  the  case,  that  he  was  legally  justifiable  or  ex- 
cusable in  doing  it."  And  again,  "  it  being  conceded  that 
O'Hara  is  dead  and  that  this  defendant  killed  him,  was  his  act 
justified  or  excusable  before  the  law  ?  If  you  come  to  the  con- 
clusion that  he  was  neither  legally  justifiable  nor  excusable, 
he  is  then  guilty  of  a  criminal  homicide."  After  defining 
manslaughter  in  the  first  and  second  degrees  the  court  said: 
"  If  you  should  conclude  that  he  is  guilty,  upon  the  evidence, 
beyond  a  reasonable  doubt,  of  manslaughter  in  the  first  degree, 
your  verdict  will  be  guilty  as  charged  in  the  indictment.  .  .  . 
Now,  as  I  said  before,  gentlemen  of  the  jury,  if  this  defendant, 
before  the  law,  was  not  excusable  or  justifiable  in  killing  the 
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deceased  he  is  clearly  guilty  of  one  of  those  degrees  of 
homicide;  there  is  no  escaping  it" 

The  court  then  defined  to  the  jury  the  question  of  excusable 
and  justifiable  homicide,  saying:  "  Now  we  come  to  justifiable 
homicide,  which  you  have  frequently  heard  alluded  to  during 
this  trial,  and  which  coimsel  for  the  defendant,  if  I  remember 
correctly,  stated  was  their  defense.  In  other  words,  the  de- 
fendant says,  ^  yes,  I  did  kill  the  deceased,  and  before  the  law 
I  was  justified  in  killing  him.'  Therefore,  you  must  imder- 
stand  that  you  are  the  judges  as  to  whether  he  was  justifiable 
or  not  You  are  the  ultimate  judges  to  listen  to  all  the  evi- 
dence, and  you  are  to  determine  as  to  whether  or  not  he  was 
justified  before  the  law  in  taking  this  human  life." 

The  court  then  defined  "justifiable  homicide,"  stating,  so 
far  as  is  presentJy  important:  "  It  is  an  inherent  right  belong- 
ing to  every  individual,  under  certain  circumstances^  to  take 
the  law  in  his  own  hands;  but  the  organic  law  steps  in  and 
says  what  those  circumstances  are  which  justify  him  in  taking 
it  He  may  do  it,  '  when  there  is  reasonable  ground  ' — ^mark 
the  words — *  when  there  is  reasonable  ground  to  apprehend  a 
design  on  the  part  of  the  person  slain  to  take  his  life  or  to  do 
him  some  great  personal  injury.'  The  keystone,  the  keynote, 
of  the  law  of  self-defense  is  necessity,  real  or  apparent 
Whether  there  is  necessity  or  not  is  the  question  which  you 
gentlemen  are  to  determine  from  all  of  the  circumstances  in 
this  casa  A  man  may  repel  force  by  force,  but  he  must  not 
use  unnecessary  forca  The  force  must  be  measured  by  the 
real  or  apparent  necessity.  ...  In  this  case,  therefore, 
gentlemen  of  the  jury,  it  seems  to  me  that  that  is  a  very  im- 
portant fact  for  you  to  determine;  whether  you  come  to  the 
conclusion,  from  all  the  evidence  in  this  case,  that  the  defend- 
ant had  reasonable  ground  to  believe  that  his  own  life  was  in 
danger,  or  there  was  some  great  personal  injury  threatening 
him  which  was  imminent  of  being  put  to  immediate  execution. 
-     .     .     Tou  are  the  ultimate  judges  of  the  necessity,  and  the 
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defendant  cannot  state,  ^  I  thought  I  was  in  dangeo*/  and  malu. 
that  the  end  of  the  casa  .  .  .  You  are  the  ultimate  judgesy 
and  you  are  to  determine  whether  or  not  the  circumstanoes  in 
this  case;  as  you  shall  find  thesn,  reasonably  justified  this  de- 
fendant in  having  a  reasonable  belief  that  his  own  life  was  in 
danger  or  that  some  personal  injury  threatened  him. 

'^  If  you  come  to  the  conclusion  from  all  the  evidence  in  this 
case  that  he  had  a  right  to  apprehend  such  a  design  as  I  have 
stated;  and  that  he  used  no  more  force  than  was  necessary  in 
repelling  the  force  that  was  brought  against  him,  then  he  is 
clearly  not  guilty ;  but^  if  on  the  contrary,  you  believe  that  he 
went  beyond  the  necessities  of  the  occasion ;  that  he  used  more 
force  than  was  necessary,  and  that  he  had  no  reasonable  ground 
to  believe  that  either  there  was  a  design  to  take  his  life  or  to 
inflict  serious  bodily  injury  upon  him,  then  he  had  no  right  to 
kill  this  person."  And  again,  "  If  you  think,  under  all  the 
circumstances,  that  he  was  justified  in  taking  this  man's  life, 
before  the  law,  as  I  have  defined  it  to  you,  or  that  he  was  ex- 
cusable in  doing  so,  acquit  him ;  that  ends  it;  but  if  you  do  not 
think  that  he  was  excusable  in  doing  so  or  justifiable,  I  know 
that  you  will  perform  your  duty." 

Upon  the  subject  of  reasonable  doubt  the  court  charged : 
"  Now,  a  word  with  reference  to  the  question  of  reasonable 
dojibt  Keasonable  doubt,  as  I  have  frequently  said  to  juries, 
in  my  judgment^  is  best  defined  by  the  words  themselves 
'  reasonable  doubt*  The  term  does  not  mean  an  unreasonable 
doubt  It  does  not  mean  a  speculative  doubt.  It  does  not 
mean  a  doubt  which  you  can  find  outside  of  the  evidence  of  the 
case.  Therefore,  reasonable  doubt;  as  I  always  say  to  a  jury, 
is  a  doubt  which  is  reasonable  and  twelve  intelligent  men  oome 
to  upon  the  evidejice.  The  only  lamp  which  you  have  to  guide 
you,  or  the  principal  one,  is  the  testimony  in  the  ease;  and  if 
you,  gentlemen,  on  reviewing  the  evidence  carefully  and  con- 
scientiously, can  conscientiously  say,  *  Well,  I  have  a  reason- 
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able  doubt^  on  the  e^ideuoe,  as  to  whether  this  man  is  gailty  or 
innocent/  then  it  is  proper  that  he  should  be  acquitted." 

Nothing  else  was  said  upon  the  question  of  reasonable  doubt, 
except  when  the  court  spoke  of  that  subject  in  connection  with 
the  definition  of  the  crime  of  manslaughter  in  the  first  degrea 
The  court  in  its  charge  called  attention  many  times  to  justi- 
fiable and  excusable  homicide  and  all  of  the  substantive  parts 
upon  that  subject  we  have  quoted.  There  was  not  a  syllable 
in  the  charge  of  the  learned  court  upon  this  subject  which  ex- 
plained or  intimated  to  the  jury  what  might  be  the  effect  of  the 
evidence  given  to  establish  the  defense  which  the  defendant 
interposed  to  the  indictment;  even  though  it  failed  to  satisfy  the 
jury  affirmatively.  Under  the  evidence^  as  we  have  seen,  and 
the  law  applicable  theieto,  the  burden  of  establishing  the  guilt 
of  the  accused  of  the  crime  charged  in  every  essential  aspect; 
rested  upon  the  Peopla  They  bore  that  burden  from  the  be- 
ginning to  the  end  of  the  trial.  We  think  it  impossiUle  to  read 
this  charge  and  fail  in  concluding  that  the  jury  must  have  re- 
ceived the  impression  that  the  burden  of  justifying  the  act 
rested  upon  the  defendant  and  that  it  was  not  sufficient  that  the 
defense  raised  a  reasonable  doubt  of  the  guilt  of  the  defendant 
of  the  crime  charged.  The  personal  pronoun  was  used  in 
almost  every  instance  "  Was  he  justified,"  not,  whether  the 
People  had  established  to  the  satisfaction  of  the  jury  beyond 
a  reasonable  doubt  that  the  defendant  was  guilty  of  the  crime 
charged.  To  this  charge  the  defendant  was  clearly  entitled; 
and  not  only  so  entitled,  but  the  evidence  clearly  justified ;  and 
not  only  justified,  but  required,  that  the  jury  should  be  made 
fully  to  understand  the  obligation  that  rested  upon  the  People 
to  establish,  beyond  a  reasonable  doubt,  that  he  was  guilty  of 
the  crime  charged.  We  cannot  escape  the  conclusion  that  there 
was  oonveyed  to  the  minds  of  the  jury  the  impression  that  the 
defendant  must  establish  to  their  satisfaction  that  the  act  was 
either  justifiable  or  excusable.  Such  impression  was  distinctly 
prejudicial  to  the  defendant  and  could  scarcely  have  resulted 


Digitized  by  VjOOQIC 


384  NEW   YOBK    CBIMINAX   KEPOBTS,   VOL.    XVI. 

otherwise  than  in  creating  the  view  that  the  defendant  had  not 
made  out  his  defense.  It  is  quite  possible  that  a  trained  legal 
intellect  might  draw  from  the  charge  of  the  learned  oourt  the 
inference  that  the  court  intended  it  to  be  understood  that  the 
burden  of  establishing  all  the  elements  of  guilt  rested  upon  tlie 
People  and  make  application  of  such  rule  in  giving  to  the  de- 
fendant all  the  benefit  to  which  he  was  fairly  entitled.  It  is 
equally  true,  however,  that  an  intellect  not  so  trained  in  making 
legal  distinctions  would  conclude  from  the  charge  and  thereby 
be  led  to  believe  that  the  burden  of  establishing  to  the  satis- 
faction of  the  jury  justification  for  the  act  rested  upon  the 
defendant,  and  we  are  convinced  that  such  result  is  necessarily 
to  be  deduced  and  that  the  jury  must  have  so  understood  it 
The  defendant  was  thereby  deprived  of  the  benefit  of  the  rule 
above  adverted  to,  that  if,  upon  the  whole  testimony,  there  was 
a  reasonable  doubt  raised  in  the  minds  of  the  jury  as  to 
whether  Che  defendant  was  justified  or  not,  he  was  entitled  to 
the  benefit  of  such  doubt,  and  if  it  existed,  to  an  acquittal  of 
the  offense  charged  in  the  indictment.  Upon  this  subject  there 
is  not  even  an  intimation  in  the  charge.  So  far  as  the  court 
spoke  of  a  reasonable  doubt,  it  related  to  the  crime  of  man- 
slaughter in  the  first  degree,  and  the  subject  was  not  again 
mentioned  except  by  way  of  definition  as  to  what  constituted  a 
reasonable  doubt.  Nothing  whatever  was  said  as  to  the  burden 
of  proof  or  as  to  the  application  of  such  reasonable  doubt  in 
connection  with  the  burden  which  rested  upon  the  Peopla 
These  were  vital  and  crucial  questions  when  applied  to  the  evi- 
dence developed  upon  this  trial.  No  one,  we  think,  can  read 
this  record  without  reaching  the  conclusion  that  it  presented  a 
fair  question  as  to  whether  or  not  the  defendant  was  justified 
in  what  he  did.  He,  therefore,  became  entitled,  as  matter  of 
strict  legal  right,  to  have  such  rights  guarded  in  every  manner 
authorized  by  the  law;  and  while,  in  the  abstract^  the  charge 
of  the  learned  trial  court  correctly  stated  the  law,  yet  it  clearly 
failed  in  stating  all  of  the  law,  and  the  parts  omitted  were  vital 
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to  the  defendant  and  might  have  been  controlling  in  his  favor 
if  they  had  been  fully  stated  and  explained  to  the  jury.  Upon 
so  important  a  matter  we  think  great  prejudice  and  much  harm 
is  the  necessary  result  of  the  omission  to  which  we  have  called 
attention,  and  that  justice  requires  the  granting  of  a  new  trial 
in  this  case. 

It  follows  that  the  judgment  of  conviction  should  be  reversed 
and  a  new  trial  granted. 

Van  Bbunt,    p.  J.,  and  O'  Bbien,  J.,  concurred;  Inoba- 
HAM^  J.,  dissented. 

Ingeaham,  J.  (dissenting)  :  I  dissent  It  is  conceded  that 
there  was  presented  a  fair  question  as  to  whether  the  defendant 
was  or  was  not  justified  in  killing  the  deceased.  As  I  under^ 
stand  the  prevailing  opinion,  it  is  also  conceded  that  there  was 
no  error  in  the  charge  of  the  court  as  delivered.  There  was 
no  exception  to  the  charge,  and  no  request  to  charge  that  the 
court  refused.  The  judgment  is  reversed  because  it  is  claimed 
that  the  court  failed  to  explicitly  charge  that  if  there  was  upon 
the  whole  case  a  reasonable  doubt  as  to  whether  the  defendant 
was  justified  in  taking  life,  the  defendant  was  entitled  to  the 
benefit  of  that  doubt  The  court  charged  that  if  the  jtiry 
should  conclude  that  the  defendant  was  guilty  upon  the  evi- 
dence, beyond  a  reasonable  doubt,  of  manslaughter  in  the  first 
d^ree,  their  verdict  should  be  guilty  as  charged  in  the  indict- 
ment That  if  the  jury  "  can  conscientiously  say,  *  Well,  I 
have  a  reasonable  doubt,  on  the  evidence,  as  to  whether  this 
man  is  guilty  or  innocent^'  then  it  is  proper  that  he  should  be 
acquitted."  If  the  defendant  was  justified  in  taking  the  life 
of  the  deceased,  he  was  not  guilty  as  charged  in  the  indictment, 
and  so  the  jury  were  told  in  express  terms,  and  I  think  the 
charge  of  the  court  covered  the  position  taken  in  the  prevailing 
opinion,  that  if  there  was  a  reasonable  doubt  as  to  wherther  or 
Vol.  XVI— 25 
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not  the  defemdant  waa  justified,  he  waB  entitled  to  the  benefit 
of  that  doubt  The  oourt  was  not  requested  to  specifically  state 
to  the  jury  that  this  reasonable  doubt  was  applicable  to  ihe 
question  of  justification.  There  was  no  request  to  charge  upon 
the  subject  The  charge,  as  delivered,  was  satisfacbory  to  the 
defendant;  he  was  defended  by  experienced  counsel,  was  him- 
self examined  as  a  witness,  and  produced  all  the  testimony  that 
he  desired.  To  say  that  in  such  a  case,  because  the  charge  of 
the  oourt  was  not  as  full  upon  a  question  of  law  as  the  defend- 
ant would  have  been  entitled  to  had  he  requested  it^  when  he 
did  not  call  the  attention  of  the  court  to  the  omission  to  chargie 
upon  the  subject,  justifies  a  reversal,  is  adding  a  new  element 
of  uncertainty  in  the  administration  of  the  criminal  law.  If 
a  judgment  is  to  be  reversed  because  the  court  has  not  charged 
fully  upon  a  particular  question  of  law,  where  no  request  of 
the  defendant  was  refused,  where  there  was  no  exception  to  the 
charge  and  where  the  attention  of  the  oourt  was  not  called  to 
the  omission,  but  few  convictions  in  criminal  cases  could  stand. 
The  defendant  was  entitled  to  a  fair  trial  He  was  entitled 
to  have  the  question  as  to  his  guilt  or  innocence  fairly  sub- 
mitted to  a  jury,  but  when  that  was  done  and  the  charge  as 
delivered  was  satisfactory,  no  objection  or  exception  to  it  hav- 
ing been  taken,  the  fact  that  the  charge  was  not  as  full  upon 
a  particular  question  as  an  appellate  court  thinks  it  should 
have  been,  should  not>  I  think,  be  considered  a  reason  for  a 
reversal.  I  think  the  courts  of  this  State  have  gone  far  enough 
in  reversing  judgments  in  the  absence  of  an  exception  taken  at 
lie  trial,  and  as  a  mere  omission  to  charge  a  proposition  of  law 
that  the  defendant  did  not  request,  where  the  omission  was  not 
called  to  the  attention  of  the  court,  has  never  been,  so  far  as  T 
know,  a  ground  of  reversal,  I  am  not  willing  to  concur  in  add- 
ing it  as  a  ground  for  reversal. 

Judgment  reversed  and  new  trial  granted. 
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Supreme  Court— Appellate  DiTision^  Fourth  Department. 

March,  1901. 

THE  PEOPLE  V.  GILBERT  MILKS. 

(70  App.  Div.  438.) 

1.  Absok— Tbial — Cboss-ezaicination  of  UimmcNDLT  Witness. 

On  the  trial  of  an  indictment  charging  defendant  with  procuring 
8.  to  set  fire  to  certain  buildings  owned  by  defendant^  a  relative  bj 
marriage  of  defendant  testified  as  to  conversations  with  him  after 
the  fire  and  that  he  procured  witness  to  go  and  see  whether  S.  had 
disclosed  information  about  the  fire.  The  court  on  cross-examination 
refused  to  allow  defendant's  counsel  to  show  that  there  had  been 
some  trouble  between  his  family  and  defendant  by  reason  of  which 
he  entertained  hard  feelings  against  the  latter.  Held,  error,  as  it 
was  most  appropriate  to  disclose  if  possible  the  unfriendliness  of 
the  witness. 

2.  SAliE. 

Where  a  witness  who  testified  that  upon  the  night  of  the  fire  he 
saw  defendant  at  such  a  locality  as  to  have  rendered  it  impossible 
for  him  to  have  committed  the  crime,  was  so  vigorously  cross-ex- 
amined by  the  district  attorney  as  to  his  failure  to  disclose  this 
earlier,  as  to  seriously  affect  his.  credibility,  it  was  error  for  the  court 
to  refuse  to  allow  defendant's  counsel  on  re-direct  examination  to 
have  him  explain  his  reason  for  such  delay. 

3.  Baice. 

Where  the  person  who  was  jointly  indicted  with  defendant  for 
causing  the  fire  had  given  evidence  which,  if  true,  entitled  the  latter 
to  acquittal,  the  defendant  was  entitled  to  show  that  auch  person 
had  been  tried  on  the  indictment  and  acquitted,  not  as  a  bar  to  the 
conviction  of  defendant  but  for  the  purpose  of  disclosing  the  situation 
of  the  witness. 

Appbai.  by  the  defendant,  Gilbert  Milks,  from  a  judgment 
of  the  County  Court,  of  Cattaraugus  county,  in  favor  of  the 
plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
Cattaraugus  on  the  14tli  day  of  June,  1901,  upon  the  verdict 
of  a  jury  convicting  him  of  the  crime  of  arson  in  the  third 
degree,  and  also  from  an  order  entered  in  said  clerk's  oflSce  on 
the  14th  day  of  June,  1901,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 
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M.  B.  Jefwelly  for  the  appellant 

J.  M.  Congdon  and  George  W.  Cole,  for  the  respondent 

HiscocK,  J. :  The  defendant  was  jointly  indicted  with  one 
Mitchell  Smith  for  having,  upon  June  4,  1898,  set  fire  to  a 
certain  bam  which  was  the  property  of  said  Milks.  He  was 
tried  separately  and  apart  from  Smith.  He  was  convicted 
upon  a  previous  trial,  but  such  conviction  was  reversed  by  this 
court 

Milks  was  several  miles  away  from  the  place  of  Uie  fire  at 
the  time  it  occurred,  and  the  theory  of  the  prosecution  is  that 
he  procured  Smith  to  set  fire  to  the  bam  and  other  buildings 
which  were  burned  with  it 

Although  it  does  not  appear  in  the  record,  it  did  appear 
without  contradiction  upon  the  argument  that  Smith  upon  a 
second  trial  has  been  acquitted.  We,  therefore,  start  out  with 
the  somewhat  incongruous  and  illogical  condition  that  Smith, 
who  was  charged  with  actually  having  applied  Uie  match  to 
the  buildings,  has  been  found  by  the  jury  not  to  have  done  so, 
and  that  the  defendant^  who  is  charged  with  having  fired  said 
buildings  only  and  solely  through  the  hand  of  Smith,  is  found 
to  have  committed  such  act 

Defendant's  counsel  has  urged  with  great  vigor  and  earnest- 
ness that  upon  the  merits  the  evidence  in  this  case  was  not  suffi- 
cient to  sustain  the  verdict  of  the  jury,  and  that  the  latter 
should  be  set  aside  as  against  the  weight  of  evidence.  The 
conclusions  we  have  reached  as  to  the  merit  and  correctness  of 
certain  objections  and  exceptions  taken  upon  the  trial  in  behalf 
of  the  defendant,  render  it  unnecessary  for  us  to  pass  upon  such 
contention.  As  leading  up  to  and  bearing  upon  the  review  of 
the  exceptions  referred  to,  however,  we  not  only  may  but  should 
bear  in  mind  that  the  evidence  certainly  presented  a  veiy 
close  question  of  fact  as  to  the  guilt  of  the  accused.  The  de- 
cision as  to  his  guilt  or  innocence  upon  the  testimony  offered 
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called  for  the  most  careful  deliberation  and  well-directed  con- 
sideration by  the  jury.  In  addition  to  the  fact,  not  at  all  un- 
common, that  the  evidence  against  him  was  purely  circumstan- 
tial, a  large  portion  of  testimony  which,  from  its  nature,  must 
have  had  great  weight  with  the  jury,  related  to  defendant's 
alleged  attempts  to  bribe  witnesses  and  suppress  evidence. 
Some  of  the  latter  certainly  crowded  to  the  border  line  of  com- 
petency. 

We  refer  to  these  features  as  indicating  the  great  degree  of 
protection  from  the  erroneous  omission  and  rejection  of  evi- 
dence to  which  the  defendant  was  entitled.  Upon  a  trial 
where  the  testimony  was  so  conflicting  an  error  which,  in  some 
other  case  could  be  regarded  as  immaterial,  might  easily  be 
sufficient  to  supply  the  little  additional  weight  necessary  to 
turn  the  verdict  against  him.  The  presumption  always  ap- 
plicable unless  clearly  rebutted  by  the  record,  that  an  error 
committed  against  the  defendant  upon  a  criminal  trial  is  ma- 
terial and  harmful,  especially  applies  to  this  case. 

In  three  instances  evidence  sought  by  the  defendant  was, 
upon  the  objection  of  the  People,  excluded  by  the  learned 
county  judge,  and  in  our  opinion  error  thereby  was  committed. 

One  Fuller,  having  been  sworn  in  behalf  of  the  People,  testi- 
fied to  alleged  conversations  with  the  defendant  after  the  fire, 
in  which  the  latter  in  substance  raised  the  question  whether 
Smith  had  disclosed  information  about  the  fire,  and  procured 
?aid  Fuller  to  go  and  see  the  latter  upon  this  subject  Fuller 
was  a  connection  by  marriage  of  the  defendant.  His  evi- 
dence was  quite  long,  and,  if  believed,  tended  strongly  to  prove 
guilty  relations  by  the  defendant  to  the  fire.  In  fact,  there 
was  no  one  witness  in  our  opinion  whose  testimony,  if  believed, 
was  liable  to  be  more  potential  against  the  prisoner.  Upon 
the  cross-examination  defendant's  counsel  sought,  first,  to  show 
that  there  had  been  trouble  between  the  latter  and  a  brother  of 
the  witness  who  was  sworn  upon  the  former  but  not  upon  this 
trial.     Such  evidence  as  was  then  asked  for  was  objected  to  and 
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properly  excluded.  The  defendant's  counsel  then  asked  these 
questions:  ^^  Q.  Did  you  understand  that  at  one  time  Oilbert 
Milks  had  been  instrumental  in  getting  your  brother  Wilson 
D.  Fuller  indicted  for  selling  hard  cider  and  by  reason  of  that 
do  you  entertain  some  hard  feelings  against  Milks  ?" 

The  district  attorney  "  objected  to  the  first  part  of  the  ques- 
tion^ and  the  court  sustained  the  objection  and  the  defendant 
duly  excepted." 

It  was  then  asked :  "  Q.  Did  you  know  that  there  had  been 
some  trouble  between  Milks  and  your  family  in  the  past?" 
This  question  was  objected  to  and  excluded. 

We  are  unable  to  formulate  any  sufficient  reason  for  exclud- 
ing this  evidence.  The  first  question  fairly  called  for  the 
attitude  of  the  witness  toward  the  man  against  whom  he  was 
testifying.  It  not  only  was  not  objectionable,  but  eminently 
proper  to  embody  in  the  question  calling  for  his  feelings  the 
further  query  as  to  the  cause  upon  which  they  were  based.  We 
know  of  no  more  elementary  rule  than  that  one  of  the  chief 
purposes  of  a  crossrexamination  is  to  disclose  the  situation  and 
disposition  of  a  witness,  whether  friendly  or  unfriendly, 
towards  the  respective  parties  to  the  litigation  in  which  he  is 
testifying.  In  this  case,  with  the  presumption  which  would 
naturally  arise  in  the  minds  of  jurymen,  that  on  account  of  his 
relations  with  defendant  he  would  be  favorably  predisposed 
towards  him,  it  was  most  appropriate  that  an  opportunity 
should  be  offered  to  disclose,  if  possible,  that  this  was  incorrect 
and  that  his  attitude  was  really  one  of  unfriendliness. 

One  Perkins  was  called  in  behalf  of  the  defense  to  testify 
that  upon  the  night  of  the  fire  he  saw  Smith  at  such  a  locality 
as  practically  to  have  rendered  it  impossible  for  him  to  have 
started  the  conflagration  as  claimed  by  the  prosecution.  The 
district  attorney  most  vigorously  and  pointedly  cross-examined 
this  witness  as  to  his  failure  to  disclose  this  knowledge  and 
information  earlier  in  the  litigation.  His  cross-examination 
tended  to  raise  a  serious  doubt  as  to  the  probability  of  this  wit- 
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nees  having  maintaixied  Bilence  so  long  if  he  really  poeeessed 
the  knowledge  in  queBtion.  Upon  the  redirect  examination^ 
the  oounsel  who  had  called  the  witness  sought  to  have  him  as- 
plain  why  he  had  not  so  disclosed  his  information  that  it  might 
be  earlier  utilized  by  the  defendants  who  were  on  trial.  This 
evidence  was  objected  to  and  excluded,  and  thereby  we  think 
another  simple  and  elementary  rule  in  r^ard  to  the  examina- 
tion of  witnesses  was  violated.  The  evidence  of  this  witness, 
if  it  was  true,  was  of  great  importance  to  defendant.  The 
counsel  for  the  People  had  by  his  cross^xamination  apparently 
seriously  affected  his  credibility,  and  it  was  justly  due  to  the 
defendant  that  he  might  call  upon  the  witness  to  give  any  ex- 
planation which  would  reinstate  him  in  the  good  opinion  of 
the  jury.  The  district  attorney  rather  seeks  to  sustain  these 
rulings  upon  the  theory  that  it  would  be  impossible  for  the 
witness  to  give  any  reasonable  or  decent  excuse  for  his  reticence 
under  the  circumstances;  also  that  the  defendant's  counsel  in 
one  of  his  questions  indicated  the  excuse  which  witness  would 
have  given,  and  that  if  so  given  it  would  have  been  clearly 
frivolous.  As  to  the  latter,  we  do  not  think  it  can  be  assumed 
that  the  witness  would  necessarily  have  given  an  excuse  framed 
in  the  words  of  counsel's  question,  and  as  to  the  former,  we 
think  it  was  his  privilege  to  give  his  excuse  and  let  the  jury 
pass  upon  its  efficacy. 

Defendant  called  as  a  witness  in  his  behalf  Smith,  who  was 
jointly  indicted  with  him  for  causing  this  fire,  and  who  gave 
evidence  which,  if  true,  absolutely  entitled  defendant  to  an 
acquittaL  The  latter's  counsel  sought  to  show  that  Smith  had 
been  tried  upon  the  indictment  against  him  and  acquitted,  and 
this  evidence  was  objected  to  and  excluded. 

We  do  not  believe  that  this  evidence  was  competent  as  offer- 
ing a  legal  bar  to  the  conviction  of  this  defendant  as  suggested 
by  oounsel.  We  do,  however,  think  that  the  evidence  was 
proper  for  the  purpose  of  disclosing  the  situation  of  Smith  as 
a  witness.      We  have  no  doubt  from  the  record  that  the  jury 
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was  fully  apprised  of  the  fact  that  Smith  and  the  defendant 
were  jointly  indicted.  The  fact  of  the  acquittal  of  the  witness  ^ 
does  not  appear  anywhere  in  the  record.  Apparently  he  oc- 
cupied the  stand  as  a  witness  who  had  a  vital  personal  interest 
in  establishing  that  the  defendant  was  not  guilty  upon  the 
theory  claimed  by  the  prosecution.  We  think  that  it  was  very 
proper,  under  all  of  the  circumstances  of  this  case,  that  it 
should  be  made  to  appear  that  he  had  no  such  personal  interest^ 
and  that^  therefore,  his  testimony  was  not  subject  to  the  dis- 
crediting consideration  of  bias  in  that  respect. 

For  these  reasons,  we  conclude  that  the  judgment  of  convic- 
tion and  order  denying  the  motion  for  new  trial  should  be  re- 
versed and  a  new  trial  granted. 


Sapreme  Govrt— Appellate    Division^   First   Department. 

April,  1902. 

THE   PEOPLE   V.    JOHN   MOST. 

(71  App.  Div.  160.) 

Penal  Code^  Section  675 — ^Republishing  Article  Written  Tears  Befobb 
Advocating  Murder. 

The  Constitution  of  the  State  of  New  York  guaranteeing  free 
speech  does  not  give  a  citizen  the  right  to  advise  murder  of  rulers, 
and  the  republication  of  an  article  designating  the  rulers  of  countries 
as  despots  and  calling  upon  the  adherents  of  anarchy  to  kill  "  through 
blood  and  iron,  poison  and  dynamite/'  the  heads  of  nations,  consti- 
tutes a  misdemeanor  under  section  675#of  the  Penal  Code. 

Appeal  by  the  defendant,  John  Most,  from  a  judgment  of 
the  Court  of  Special  Sessions  of  the  First  Division,  of  the  city 
of  Xew  York,  in  favor  of  the  plaintiff,  entered  on  the  14th 
day  of  October,  1901,  convicting  the  defendant  of  a  misde- 
meanor under  section  675  of  the  Penal  Code. 
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Morris  Hillquit^  for  the  appellant 
Eobert  C.  Taylor,  for  the  respondent 

McLaughlin,  J. :  Section  676  of  the  Penal  Code  providee, 
among  other  things,  that  a  person  who  wilfully  and  wrongfully 
commits  any  act  which  seriously  endangers  the  public  peace, 
for  which  no  other  punishment  is  expressly  provided,  is  guilty 
of  a  misdemeanor. 

The  defendant  was  tried,  convicted  and  sentenced  to  be  im- 
prisoned in  the  penitentiary  for  the  term  of  one  year  for  a 
violation  of  this  provision  of  that  section.  He  published,  in 
the  city  of  New  York,  in  the  Gterman  language,  a  newspaper 
called  The  Freiheii,  which  had  a  total  circulation  of  about 
3,000,  not  exclusively  in  the  United  States,  but  in  Germany, 
Austria,  Switzerland  and  other  European  countries.  In  the 
issue  of  this  paper  of  the  7th  of  September,  1901,  appeared 
an  article  entitled  "  Murder  vs.'  Murder,"  and  upon  the  theory 
that  the  publication  of  this  article  seriously  endangered  the 
public  peace  and  that  no  other  punishment  was  expressly  pro- 
vided by  the  Penal  Code,  his  conviction  was  obtained.  It  is 
unnecessary  to  set  out  at  length  in  this  opinion  the  article  as 
published.  It  is  sufficient  to  say  that,  if  not  expressly,  it  at 
least  impliedly,  advised  the  readers  of  the  paper  to  commit 
the  most  serious  crime  known  to  the  law,  viz.,  murder.  It 
diaracterized  government  as  "  nothing  more  than  murder 
dominion,"  and  called  upon  the  adherents  of  anarchy — persons 
supposed  to  be  in  sympathy  with  the  editor  of  the  paper — ^to 
"  execute  the  judgment "  by  killing,  "  through  blood  and  iron, 
poison  and  dynamite  "  the  heads  of  nations.  After  designat- 
ing the  rulers  of  countries  as  despots,  it  proceeded  to  char- 
acterize them  as  follows :  "  They  are  in  human  society  what 
the  tiger  is  among  animals ;  to  spare  them  is  a  crime;  as  despots 
permit  themselves  everything,, — betrayal,  poison,  murder,  etc., 
in  the  same  way  all  this  is  to  be  employed  against  them.     Yes, 
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crime  directed  against  tliem  is  not  only  ri^t^  but  it  is  the  duty 
of  everyone  who  has  an  opportunity  to  commit  it  and  it  would 
be  a  glory  to  him  if  it  was  successful." 

That  the  promulgation  of  such  unnatural  and  outrageous 
doctrines  in  this  state  of  civilization  "  seriously  endangers " 
the  public  peace,  is  a  question  which  to  us  does  not  seem  to 
admit  of  debate.  Every  civilized  nation  heretofore  has  ex- 
isted, and  hereafter  must  exist,  if  at  all,  by  the  enforcementr'of 
law.  Its  recognition  and  enforcement  are  the  safeguards  of 
the  State.  Indeed,  upon  it  depends  its  existence.  It  is  the 
bond  which  binds  the  people  together,  and  upon  which  they 
must  rely  for  protection,  both  of  their  persons  and  property. 
Is  is  the  one  thing  which  limits  the  rights  of  one  to  the  line 
where  the  rights  of  another  commence;  which  protects  the  weak 
against  the  strong,  and  insures  to  all  equal  rights.  Without 
it,  chaoe  reigns  and  brute  force  becomes  substituted  for  rights 
Therefore,  whoever  openly  or  secretly  advocates  the  resort  to 
force,  in  opposition  to  the  law  of  the  State,  for  the  accomplish- 
ment of  any  purpose,  or  the  righting  of  any  wrong,  either  real 
or  imaginary,  seriously  endangers  the  public  peace,  and  thereby 
subjects  himself,  if  no  other  punidiment  is  expressly  provided, 
to  the  liability  of  punishment  for  the  commission  of  the  crime 
specified  in  the  section  of  the  Penal  Code  referred  to.  In  this 
connection,  however,  it  is  said  that  the  constitution  of  the  State 
(art  1,  sec  8)  provides  that  "  every  citizen  may  freely  speak, 
write  and  publish  his  sentiments  on  all  subjects,  being  respon- 
sible for  the  abuse  of  that  right,  and  no  law  shall  be  passed  to 
restrain  or  abridge  the  liberty  of  speech  or  of  the  press,"  and 
that,  therefore,  the  defendant  had  a  right  to  express  himself 
in  the  manner  in  which  he  did.  But  the  provision  of  the  con- 
stitution referred  to  manifestly  does  not  give  to  a  citizen  the 
right  to  murder,  nor  does  it  give  him  the  right  to  advise  the 
conmiission  of  that  crime  by  others.  What  it  does  permit  is 
liberty  of  action  only  to  tihe  extent  that  such  liberty  does  not 
interfere  with  or  deprive  others  of  an  equal  right      In  the  eye 
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of  the  law^  each  citizen  has  an  equal  right  to  live^  to  act  and 
to  enjoy  the  benefits  of  the  laws  of  the  State  under  which  he 
lives.  But  no  one  has  the  right  to  use  the  privileges  thus  con- 
ferred in  such  a  way  as  to  injure  his  fellow-citizens,  and  one 
who  imagines  that  he  has  labors  under  a  serious  misconception, 
not  only  of  the  true  meaning  of  the  constitutional  provision 
referred  to,  but  of  his  duty  and  obligations  to  his  fellow-citizens 
and  to  the  State  itself. 

It  is  further  .urged  that  the  defendant  is  not  criminally  liable 
for  the  publication  of  this  article,  because  he  was  not  the  author 
of  it — ^that  it  was  first  published  nearly  fifty  years  ago,  and 
that  all  the  defendant  did  was  to  republish  it  A  complete 
answer  to  this  suggestion  is  that  the  defendant  published  and 
adopted  it  as  his  own.  He  approved  of  the  sentiments  ex- 
pressed in  it  and  gave  publicity  to  them.  Thus,  in  the  be- 
ginning of  the  article  it  is  stated :  "  As  .  .  .  said  nearly 
fifty  years  ago  (this  is  true  even  to-day)."  And  other  expres- 
sions used  indicate  that  the  defendant  intended  not  only  that 
the  application  should  be  made  and  the  sentiments  advocated 
adopted,  but  that  the  same  should  be  followed  at  the  present 
time  by  the  readers  of  the  paper.  It  does  not  require  argu- 
ment to  demonstrate  that  one  who  openly  advocates  the  killing 
of  a  fellow  being,  independent  of  and  without  resort  to  the  laws 
of  the  land,  whether  that  fellow  being  live  in  our  own  land  or 
another  seriously  endangers  the  public  peace,  within  the  mean- 
ing of  the  section  of  the  Penal  Code  referred  to,  and  no  other 
punishment  being  expressly  provided,  is  guilty  of  the  crime 
therein  specified.  This  the  defendant  did,  for  which  he  was 
justly  convicted,  and  we  see  no  reason  for  interfering  with  the 
judgment 

The  judgment,  therefore,  must  be  affirmed. 

Van  Beukt,  p.  J.,  Patterson^  Ingbaham  and  Hatch,  JJ., 
concurred. 

Judgment  affirmed. 
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Supreme  Goart— Appellate    DiTision— First    Department* 

April,  1902. 

THE    PEOPLE    V.    ARTHUE    MILLER 

(70  App.  Div.  592.) 

Abduotion— ^>)BBOBOBATioN  OP  Girl's  Testimont — Pknal  Ck)DE,  Sbc.  282. 
At  the  trial  of  a  defendant,  charged  with  abduction,  under  aection 
282  of  the  Penal  Code,  the  female  alleged  to  have  been  abducted  testi- 
fied that  at  her  own  request  defendant  made  arrangements  with  the 
keeper  of  a  house  of  ill-fame  to  have  her  received  there,  and  took  her 
there  and  left  her  there  with  a  j^nowledge  of  her  purpose.  The  only 
corroboration  of  her  was  the  testimony  of  a  person  employed  in  the 
house  amounting  to  a  statement  that  she  saw  the  girl  and  defendant 
in  the  hall  of  said  house  of  ill-fame.  Held,  that  this  is  not  suffi- 
cient corroboration  of  the  story  of  this  girl  that  he  took  her  there 
to  uphold  a  conviction. 

Appeal  by  the  defendant,  Arthur  Miller,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace,  in  and  for  the 
city  and  county  of  New  York,  in  favor  of  the  plaintiff,  entered 
on  the  19th  day  of  July,  1901,  upon  the  verdict  of  a  jury  oon- 
victing  the  defendant  of  the  crime  of  abduction. 

Charles  Haldane,  for  the  appellant 

Edward  Sandford,  for  the  respondent 

Pattebson^  J. :  The  defendant  was  brought  to  trial  in  the 
Court  of  General  Sessionjs  of  the  Peace,  in  and  for  the  city  and 
county  of  New  York,  upon  an  indictment  for  the  crime  of  ab- 
duction, which  indictment  contained  two  counts,  the  first 
charging  that  the  defendant  at  the  city  of  New  York  on  a  day 
named  did  feloniously  take,  receive,  harbor,  employ  and  use  one 
Gussie  Eslofsky,  who  was  then  under  the  age  of  eighteen  years, 
to  wit,  of  the  age  of  fifteen  years,  for  the  purpose  of  sexual  inter- 
course, he,  the  said  defendant,  not  being  then  and  there  the 
husband  of  the  said  Gussie  Eslofsky;  and  the  second  count 
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charging  that  the  defendant^  at  the  time  aforeaaid,  did  felon- 
iously take,  receive,  harbor  and  employ  the  said  Gussie 
Eslofsky,  she  being  then  and  there  a  female  under  the  age  of 
eighteen  years,  for  the  purpose  of  prostitution,  against  the  form 
of  the  statute. 

Upon  the  trial  of  the  indictment  the  first  count  was  virtually 
abandoned,  the  district  attorney  saying  that  he  was  willing  to 
have  the  court  instruct  the  jury  that  there  was  no  corroboration 
sufficient  to  establish  that  count  Upon  the  second  count  the 
charge  was  substantially  reduced  to  an  accusation  of  the  de- 
fendant taking  the  girl  to  a  house  of  prostitution  in  order  that 
she  might  become  an  inmate  of  that  house  for  the  purpose  of 
prostitution.  The  testimony  to  establish  the  charge  was  given 
by  the  girl  herself,  who  swore  that  she  was  a  servant  in  the  em- 
ployment of  the  defendant  She  was  a  wayward  girl,  addicted 
to  vice,  of  which  fact  she  says  the  defendant  was  awara  She 
states  that  she  requested  the  defendant  to  put  her  in  a  place  of 
prostitution,  and  that  he  told  her  that  he  had  arranged  with 
the  keeper  of  a  house  of  ill-fame  in  Stuyvesant*  place  to  have 
her  received  there,  and  that  he  took  her  there  and  left  her  with 
a  knowledge  of  her  purpose,  and  that  she  there  pursued  her 
career  of  a  common  prostitute.  The  prosecution  relied  for  a 
conviction  upon  the  fact  of  the  defendant  taking  the  girl  to 
tiiis  place  in  order  that  she  might  there  pursue  her  vicious  life, 
and  the  court  remarked  on  the  trial,  what  was  undoubtedly 
the  condition  of  the  case,  that  there  was  but  one  material  fact 
to  be  established,  namely,  that  the  defendant  brought  the  girl 
to  that  house  for  the  purpose  of  prostitution.  That  statement 
of  the  court  presented  the  only  aspect  in  which  the  defendant 
could  have  been  found  guilty  under  the  second  count 

The  provision  of  the  statute  referring  to  the  crime  of  abduc- 
tion, under  which  this  indictment  was  framed,  is  contained  in 
section  282  of  the  Penal  Code,  which,  so  far  as  it  relates  to  this 
case,  IS  as  follows:  "  A  person  who  .  .  .  takes,  receives, 
employs,  harbors  or  uses  or  causes,  or  procures  to  be  taken, 


Digitized  by  VjOOQIC 


898  NEW   TOBX   GBIMINAL   BSF0KT8>   VOL.    XVI. 

reoeived;  emplojed,  or  harbored  or  uaed^  a  female  under  the  age 
of  eighteen  years  for  the  purpose  of  prostitutioiL  ...  is 
guilty  of  abduction,"  It  was  not  claimed  here  under  the  sec- 
ond count  of  the  indictment  that  the  defendant  received^  em- 
ployed, harbored  or  used  a  female  under  the  age  of  eighteen 
years  for  the  purpose  of  prostitution,  or  caused  or  procured  to 
be  received  (except  so  far  as  the  girl  testified  to  an  arrangement 
having  been  made  by  the  defendant  with  the  keeper  of  tiie 
house  of  prostitution),  employed,  harbored  or  used  such  female 
for  such  purpose;  but  the  ground  that  the  prosecution  relied 
upon  for  conviction  was  that  the  defendant  took  the  plaintiflE 
to  the  house  of  ill-fame  in  Stuyvesant  place.  That  explicit 
proof  was  made  by  the  testimony  of  the  girl  herself  cannot  be 
doubted;  but,  in  order  to  a  conviction  being  had,  it  was  re- 
quired that  her  statements  should  be  corroborated,  not  neces- 
sarily by  the  oaths  of  witnesses  who  could  confirm  what  she 
testified  to  upon  the  material  facts,  but  by  circumstances,  if 
such  existed. 

We  have  searched  this  record  in  vain  to  find  corroboration 
that  the  defendant  took  this  girl  to  this  house  of  prostitution 
or  made  any  antecedent  arrangement  with  the  keeper  of  that 
house  that  she  should  be  received  and  harbored  there  for  an 
unlawful  purpose.  The  only  evidence,  other  than  that  of  the 
girl  herself,  tending  to  connect  this  defendant  with  her  is  that 
of  a  witness  who  was  employed  in  the  house  in  Stuyvesant 
place,  who  testified  that  she  saw  the  defendant  standing  in  the 
hallway  of  that  house  with  other  men  and  the  girl.  There  is 
not  a  word  of  corroboration  of  the  statement  of  the  girl  that 
she  ever  was  employed  by  or  lived  in  the  household  of  the  de- 
fendant or  ever  knew  him  before  the  date  charged  in  the  in- 
dictment There  is  not  a  word  of  testimony  nor  a  circum- 
stance shown  to  corroborate  her  statement  that  the  defendant 
ever  had  any  communication  with  the  keeper  or  proprietor  of 
the  house  of  prostitution.  There  is  no  evidence  to  show,  other 
than  the  statement  of  the  girl,  that  the  defendant  advised  her 
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to  go  there  or  took  her  there  or  went  with  her  there  or  had  any 
agency  whatever  in  inducing  her  to  go  there.  The  witness 
employed  in  this  alleged  disorderly  house  swore  that  she  saw 
the  Eslofaky  girl  at  the  house  on  the  eighteenth  of  May.  "  I 
saw  the  girl  with  that  young  fellow  over  there  (meaning  the 
defendant) ;  .  .  .  I  said  that  when  this  girl  came  to  the 
place,  I  saw  her  with  this  defendant;  I  did  see  them  in  the 
hall;  ...  I  don't  know  whetier  she  came  with  him  or 
not"  Her  testimony  simply  amounts  to  a  statement  that  she 
saw  this  girl  and  the  defendant  in  the  hall  together,  and  that 
she  recognized  them.  That  is  not  sufficient  corroboration  of 
the  fact  that  he  took  her  there.  The  whole  story  of  this  girl 
may  have  been  fabricated.  What  the  law  requires  is  confirma- 
tion of  her  story  on  the  material  facts,  or  on  so  much  of  the 
material  facte  as  would  lead  to  the  conclusion  beyond  a  rea- 
sonable doubt  that  the  defendant  was  guilty  of  the  crime  with 
which  he  was  charged. 

The  judgment  must  be  reversed  and  a  new  trial  ordered. 

Van  Bbunt,  P.  J.,  O'Bbien  and  Laughlin,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 


NOTE  ON  ABDUCTION. 

Under  section  282,  subd.  1,  of  the  Penal  Code,  the  employ- 
ment of  a  female  under  sixteen  and  over  ten  years  of  age  for 
purposes  of  prostitution  or  sexual  intercourse,  is  not  an  offense 
except  where  the  taking  of  her  person  is  accomplished  by  some 
active  agency.  People  v.  Piatt,  4  N.  Y.  Crim.  Eep.  53 ;  re- 
versing 3  N.  Y.  Crim.  Eep.  129 ;  see,  also,  3  N.  Y.  Crim.  Rep 
225. 

If  such  intercourse  is  effected  without  persuasion  or  device, 
by  the  free  will  and  consent  of  the  female,  it  is  no  crime.     Id. 

It  is  not  necessary  that  accused  should  in  any  case  use  force 
or  practice  fraud  or  deception.  People  v.  Seeley,  3  N.  Y. 
Crim.  Rep  225 ;  aff'd  101  N.  Y.  642. 
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If  the  abducted  female  is  under  the  age  of  sixteen,  at  the  time 
of  the  oommission  of  the  oflFense,  it  is  immaterial  whether  or 
not  the  defendant  had  at  tliat  time  knowledge  that  she  was 
under  such  age.     People  v.  Stott,  4  N.  Y.  Crim-  Rep.  306. 

It  is  immaterial,  except  as  bearing  upon  the  question  of 
credibility  of  the  abducted  female,  whether  she  was  or  was 
not  prior  to  the  commission  of  the  offense  a  person  of  chaste 
character.      Id. 

A  demurrer  that  more  than  one  crime  is  charged  will  not  lie 
where  indictment  charged  that  defendant  took  the  female  in 
question  "  for  the  purpose  of  prostitution  and  sexual  inter- 
course."    People  V.  Powell,  4  N.  Y.  Crim.  Rep.  585. 

Evidence. — As  to  when  a  family  bible  is  not  admissible  as 
to  age  of  female.      People  v.  Sheppard,  44  Hun,  565. 

As  to  premises  being  a  place  of  prostitution.  People  v. 
Piatt,  1  N.  Y.  Crim.  Rep.  129. 

The  sexual  intercourse  need  not  be  proved  if  the  purpose  of 
taking  be  otherwise  shown.  But  tiie  occurrence  of  sexual  inter- 
course may  be  proved  as  an  element  or  incident  tending  to 
establish  the  purpose.     People  v.  Stott,  5  N.  Y.  Crim.  Rep.  61. 

The  people  have  no  rigkt  to  prove  the  visits  of  other  females 
to  prisoner's  room  in  order  to  support  the  particular  act  ciharged. 
People  V.  Gibson,  6  N.  Y.  Crim.  Rep.  390. 

The  jury  has  the  right  to  consider  the  appearance  of  the 
complainant  upon  the  stand  as  well  as  the  non-production  of  a 
certificate  of  birth,  which  it  was  stated  was  in  the  keeping  of  a 
woman  who  was  a  witness  on  the  trial.  People  v.  Ragone,  15 
N.  Y.  Crim.  Rep.  192. 

The  testimony  of  the  female  abducted  if  corroborated  as  to 
the  facts  of  the  taking,  receiving  and  employing,  etc.,  for  the 
purpose  of  prostitution,  and  as  to  the  fact  of  her  being  within 
the  age  prescribed  by  the  statute,  is  sufficient  to  uphold  a  con- 
viction.   People  V.  Brandt,  14  St  Rep.,  aff'd  110  N.  Y.  657. 

It  must  be  proved,  both  that  there  was  a  "  taking,"  within 
the  meaning  of  the  act,  and  that  such  taking  was  for  tihe  pur- 
poses of  prostitution.  People  v.  Plath,  100  N.  Y.  590;  see, 
also,  People  v.  Parshall,  6  Park,  134. 
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Supreme  Court— Special  Term^  New  York, 

April,  1902. 

THE  PEOPLE  EX  EEL.  LILLIAN  EDWAEDS  v.  THE 

WAEDEN  OF  THE  WORKHOUSE. 

Same  v.  Leeoy  B.  Crane. 

THE  PEOPLE  EX  EEL.  STELLA  ARLINGTON  v.  THE 

WAEDEN  OF  THE  WOEKHOUSE. 

Same  v.  Leroy  B.  Crane. 

(37   Misc.   639.) 

1.  Code  Crim.  Pboc.,  Sec.  515. 

Section  515  of  the  Code  of  Criminal  Procedure,  providing  that  the 
only  mpde  of  reviewing  a  judgment  or  order,  in  a  criminal  action  or 
special  proceeding  of  a  criminal  proceeding  is  by  appeal,  abolishes 
review  by  writ  and  substitutes  review  by  appeal  in  all  criminal 
matters. 

2.  Habeas  Corpus — Return  Charter  Greater  New  York,  Section  710. 

A  return  to  a  writ  of  habeas  corpus  that  relator  was  held  in  a 
workhouse  under  a  commitment  by  a  magistrate  and  accompanied 
a  copy  of  the  commitment,  and  setting  forth  all  the  proceedings,  need 
not  show  on  its  face  any  record,  whether  such  person  has  been  com- 
mitted after  January,  1902,  as,  if  relator  claims  that  she  is  illegally 
detained,  because  entitled  to  the  benefit  of  section  710  of  the  Greater 
New  York  Charter,  she  should  have  traversed  the  return  by  alleging 
a  state  of  facts  warranting  her  discharge  under  said  section. 

3.  Same. 

It  need  not  affirmatively  appear  in  the  commitment  that  the  magis- 
trate acquired  jurisdiction  under  a  warrant. 

Proceedings  upon  writs  of  certiorari  and  habeas  corpus, 

Philip  Cohen,  for  relators. 

William  Travers  Jerome,  District  Attorney,  for  respondents. 

Greenbaum^  J. :   Each  of  the  relators  in  the  above-entitled 
proceedings    is  brought  into  court  upon  writs  of    certiorari 
Vol.  XVI— 26 
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directed  to  the  magistrate^  and  of  habeas  corpus  directed   to 
the  warden  upon  a  state  of  facts  alike  in  both  eases. 

The  return  to  the*  certiorari  in  each  case  shows  that  the 
relator  was  brought  before  the  magistrate  upon  a  sworn  com- 
plaint of  a  police  officer,  charging  her  with  a  violation  of  title 
3,  section  141,  of  the  Greater  New  York  diarter  in  that  she 
"  did  knowingly  reside  in  a  house  of  prostitution  in  a  tenement 
house  particularly  described,  and  further  charging  her  with 
being  a  vagrant" 

The  return  further  shows  that  the  relator  was  tried  upon 
this  charge  of  vagrancy  and  that  after  taking  the  testimony 
of  the  officer,  the  relator  being  called  upon  to  answer,  and  being 
informed  of  her  rights  and  of  said  charge,  complaint  and  testi- 
mony, did  answer  that  she  was  "  not  guilty,"  whereupon  the 
magistrate  convicted  her  of  being  guilty  of  vagrancy  as  charged 
in  said  complaint,  and  committed  "her  to  the  workhouse  for 
a  period  of  six  months,  or  until  she  shall  thence  be  delivered 
by  due  course  of  law."     v 

The  traverse  to  the  return  of  the  magistrate  sets  up  "  that 
the  said  return  does  not  show  that  any  warrant  for  the  arrest 
of  the  relator  herein  was  ever  issued  by  said  Leroy  B.  Crane 
as  eity  magistrate." 

The  traverse  was  substantially  a  demurrer  to  the  return. 

Section  515  of  the  Code  of  Criminal  Procedure  provides 
that  "writs  of  error  and  certiorari,  in  criminal  actions  and 
proceedings  and  special  proceedings  of  a  criminal  nature  as 
they  have  heretofore  existed,  are  abolished  and  hereafter  the 
only  mode  of  reviewing  a  judgment  or  order  in  a  criminal  action 
or  special  proceeding  of  a  criminal  nature,  is  by  appeal." 

Counsel  for  the  relators  contend  that  inasmuch  as  part  four 
of  the  Criminal  Code  relates  to  proceedings  in  criminal  actions 
prosecuted  by  indictment  and  prescribes  the  procedure  in  such 
cases,  that  section  515,  which  is  one  of  the  sections  embraced 
in  Part  Eour,  is  only  applicable  t*>  cases  referred  to  under  Part 
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Four  and  not  to  those  described  in  Part  Five  of  the  Code,  under 
which  the  chai^  of  vagrancy  is  embraced. 

The  People  ex  rel.  Commissioners  of  Charities  v.  CuUen, 
151  iN".  Y.  54,  is  cited  by  relators'  counsel  as  authority  for  his 
contention. 

An  examination  of  the  CuUen  case  shows  that  it  holds  pre- 
cisely th'e  opposite  view,  and  that  it  is  an  express  authority  for 
the  ruling  heretofore  made  in  some  previous  cases  of  a  similar 
nature  that  the  abolition  of  writs  of  certiorari  is  applicable  to 
cases  embraced  in  both  Parts  Four  and  Five  of  the  Criminal 
Code. 

Section  515  as  originally  enacted  did  refer  exclusively  to 
cases  cognizable  in  a  court  of  record  as  provided  for  in  Part 
Four,  but  in  1884,  this  section  was  amended  so  as  to  apply  also 
to  "  criminal  proceedings  and  special  proceedings  of  a  criminal 
nature,"  which  are  treated  of  in  Part  Five.  The  Court  of 
Appeals,  in  the  CuUen  case,  p.  58,  holds  that,  "  The  effect  of 
this  amendment  was  simply  to  make  the  method  of  review 
uniform  in  all  cases  instead  of  allowing  a  review  in  criminal 
actions,  and  by  certioram  in  criminal  proceedings  and  special 
proceedings  of  a  criminal  nature,  and  to  remove  some  con- 
fusion that  had  arisen  from  conflicting  decisions  in  the  Supreme 
Court  .  .  .  Section  515  was  thus  given  a  general  effect 
by  abolishing  review  by  writ  and  substituting  review  by  appeal 
in  all  criminal  matters." 

The  writs  of  certiorari  must,  therefore,  be  dismissed. 

We  will  now  direct  attention  to  the  writs  of  habeas  corpus 
allowed  to  the  relators  directed  to  the  warden  of  the  workhouse. 
The  latter  makes  return  to  each  of  the  writs  that  the  relator  is 
held  in  his  custody  under  a  commitment  issued  by  Magistrate 
Crane,  a  copy  of  the  commitment,  forming  a  i)art  of  the  return, 
sets  forth  all  the  proceedings  had  before  the  magistrate,  as  here- 
inbefore summarized. 

The  traverse  to  the  return  avers  "  that  said  commitment  does 
not  show  on  its  face  any  record,  whether  such  person  has  been 
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committed  to  ihe  workhouse,  penitentiary  or  oounty  jail  after 
January  1,  1902,  and  within  two  years  next  preceding  the  date 
of  said  oommitment  for  publio  intoxication,  disorderly  oonduct 
or  vagrancy." 

The  object  of  the  traverse  obviously  was  to  raise  the  pointy 
that  it  is  necessary  aiBrmatively  to  show  by  the  return  that  the 
relator  might  be  entitled  to  a  discharge  before  the  expiration  of 
the  six  months  for  which  she  was  committed,  under  section  710 
of  the  Greater  New  York  charter. 

The  section  of  the  diarter  referred  to  provides  for  a  discharge 
of  a  prisoner  under  certain  circumstances.  If  the  relator 
claims  that  she  is  illegally  detained  because  she  is  entitled  to 
the  benefits  of  section  710  aforesaid,  it  would  be  incunaibent 
upon  her  to  traverse  the  return  by  alleging  a  state  of  facts 
warranting  her  discharge  under  the  provisions  of  section  710, 
and,  if  on  a  hearing  upon  the  issue  thus  raised,  it  was  found 
that  she  was  illegally  detained  she  would  be  discharged  from 
the  custody  of  the  warden. 

The  further  point  is  raised  by  the  relator  that  the  return  does 
not  show  that  the  relator  had  been  arrested  under  a  warrant 
lawfully  issued. 

No  authority  is  adduced  showing  that  it  must  affirmatively 
appear  in  the  commitment  that  the  magistrate  acquired  juris- 
diction of  the  relator  under  a  warrant  The  commitment  suffi- 
ciently shows  that  the  relator  was  brought  before  the  magistrate 
for  examination,  and  it  will  be  presumed  that  he  duly  and 
regularly  acquired  jurisdiction  over  the  relator,  either  by  her 
voluntary  appearance,  warrant  of  arrest  or  arrest  by  an  offioer 
or  person  in  whose  presence  the  allied  misdemeanor  occurred. 

"  If  the  process  is  valid  on  its  face,  it  will  be  deemed  prima 
facie  legal,  and  the  prisoner  must  assume  the  burden  of  im- 
peaching its  validity  by  showing  a  want  of  jurisdiction." 
(People  ex  rel.  Tweed  v.  Lisoomb,  60  N.  Y.  571 ;  see,  also, 
People  ex  rel.  Danziger  v.  P.  E.  House  of  Mercy,  128  id.  180; 
People  ex  rel.  McLaughlin  v.  Wilson,  88  Hun,  261. 
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Writs  dismissed  and  relators  remanded  to  the  custody  of  the 
warden. 

Writs  dismissed  and  relators  remanded. 


Supreme  Coart— Special  Term,  New  ^York. 

AprU,  1902. 

THE  PEOPLE  EX  EEL.  LILLIE  EDWAEDS  v.  THE 
WAKDEN  OF  THE  CITY  PRISON. 

THE  PEOPLE  EX  EEL.  STELLA  ARLINGTON  v.  THE 
WAEDEN  OF  THE  CITY  PEISON. 

(37   Misc.   636.) 

1.  Habeas  Corpus — Commitment  op  VAORAifT  to  Wobkhouse. 

Although  a  policeman  had  no  authority  to  arrest  relator  for 
knowingly  residing  in  a  house  of  ill-fame  without  a  warrant,  it 
by  no  means  follows  that  the  magistrate  had,  therefore,  no  juris- 
diction to  hear  and  determine  the  matter  of  the  crime  with  which 
relators  stood  charged. 

2.  Same — Obeateb  New  York  Charter,  Sec.  710. 

Where  relators  were  committed  to  the  workhouse  after  January  1, 
1902,  there  must  be  a  statement  of  the  written  consent  of  the  com- 
mitting magistrate  endorsed  on  the  order  of  commitment  set  forth 
in  the  traverse,  or  that  all  the  requirements  of  section  710  have  been 
met  before  any  legal  detention  is  shown. 

3.  Same. 

Said  section  does  not  require  the  warden  of  the  city  prison  to 
serve  a  prisoner  with  a  copy  of  any  order  within  twenty-four  hours 
after  her  commitment,  and  certainly  not  with  an  order  of  discharge 
which  had  not  been  granted. 

Habeas  corpus  proceedings. 
Philip  Cohen,  for  relators. 
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William  Travers  Jerome,  District  Attorney,  for  respondents. 

Gbeenbaum,  J. :  The  relators  in  both  cases  have  beai 
brought  into  court  upon  habeas  corpus  writs,  to  which  returns 
have  been  made  that  they  are  held  in  custody  by  the  respondent 
by  virtue  of  a  commitment  made  by  one  of  the  city  magistrates 
under  a  conviction  upon  a  charge  of  vagrancy. 

The  copy  of  the  commitment  forming  a  part  of  the  return  in 
each  case  recites  that  the  relator,  being  charged  on  oath  with 
being  a  vagrant^  who,  in  violation  of  title  3,  section  141,  of  the 
Greater  New  York  charter,  did  knowingly  reside  in  a  house 
of  prostitution  in  a  tenement  house  in  certain  premises  speci- 
fically described,  was  brought  before  the  magistrate  for  ex- 
amination, that  the  magistrate  proceeded  in  the  presence  and 
hearing  of  the  relator  to  inquire  into  the  matter  and  that  after 
having  heard  the  proofs  and  allegations  submitted  and  duly 
considered  the  matter,  she  was  convicted  on  competent  testi- 
mony of  being  such  vagrant  and  that  she  was  thereupon  com- 
mitted to  the  workhouse  on  BlackwelFs  Island  pursuant  to  the 
provisions  of  sections  707,  708,  709,  710  and  712  of  the  Greater 
New  York  charter,  for  the  term  of  six  months,  unless  sooner 
discharged  by  due  course  of  law. 

Each  of  the  relators  traverses  the  returns  by  setting  forth, 

First.  That  she  was  arrested  without  a  warrant  by  an  oflS- 
cer  who  was  not  present  when  the  alleged  crime  was  committed- 

Second.  That  she  is  entitled  to  the  benefit  of  section  710  of 
the -Greater  New  York  charter,  "for  the  reason  that  she  was 
not  committed  to  the  workhouse,  penitentiary  or  county  jail 
after  January  1,  1902,  and  within  two  years  next  preceding 
the  date  of  the  commitment  of  said  magistrate,  for  public  in- 
toxication, disorderly  conduct  or  vagrancy,"  and. 

Third.  That  the  relator  is  unlawfully  and  illegally  detained 
for  the  reason  "  that  the  warden  of  the  workhouse  did  not  serve 
the  relator  within  twenty-four  hours  after  her  commitment  with 
a  copy  of  an  order  showing  the  date  of  her  discharge." 
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Upon  the  hearing  the  district  attamey,  who  appeared  for 
the  respondent,  demurred  to  the  traverse,  so  that  the  questions 
here  presented  are  upon  an  assumption  of  the  truth  of  the  facts 
set  forth  in  the  traverse. 

Before  taking  up  the  points  seriatim,  it  may  not  be  amiss  to 
refer  to  section  2032  of  the  Code  of  Civil  Procedure,  which 
provides  that  the  prisoner  be  remanded,  if  it  appears  that  he 
is  detained  in  custody  "By  virtue  of  the  final  judgment  or 
decree  of  a  competent  tribunal,  of  civil  or  criminal  juris- 
diction." 

The  relator  contends  that  the  magistrate  did  not  acquire 
jurisdiction  because  the  crime  charged  was  not  committed  in 
the  presence  of  the  police  officer  who  arrested  her,  without  a 
warrant  It  may  be  conceded  that  the  police  officer  had  no 
authority  to  arrest  the  relators,  but  it  by  no  means  follows  that 
the  magistrate  had.  therefore  no  jurisdiction  to  hear  and  deter- 
mine the  matter  of  the  crime  with  which  the  relators  stood 
charged. 

It  is  unnecessary  here  to  outline  the  course  that  may  be  pur- 
sued by  a  person  thus  unlawfully  apprehended. 

The  general  rule  is  that  it  is  no  defense  to  a  criminal  prosecu- 
tion that  the  defendant  was  illegally  or  forcibly  brought  within 
the  jurisdiction  of  the  court  (People  v.  Eberspacher,  79 
Hun,  410;  Matter  of  Lagrave,  45  How.  Pr.  314.) 

In  the  case  of  People  ex  rel.  Kingsley  v.  Pratt^  22  Hun,  300, 
cited  in  behalf  of  the  relators  the  court  under  certiorari  pro- 
ceedings reviewed  the  proceedings  before  the  magistrate  upon 
an  appeal,  a  practice  which,  under  section  515  of  the  Code  of 
Criminal  Procedure,  no  longer  exists.  (See  People  v.  Warden, 
K  Y.  L.  J.,  April  1,  1902,  p.  8.) 

The  act  of  the  magistrate  in  hearing  the  case,  although  the 
prisoner  was  unlawfully  arrested  cannot  be  attacked  in  a  colla- 
teral proceeding.  (People  ex  rel.  Kuhn  v.  P.  E.  House  of 
Mercy,  133  K  Y.  211.) 
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Full  force  and  effect  must  tkerefore  be  given  to  the  judg- 
ment of  the  magistrate,  and  under  section  2032  of  the  Code  of 
Civil  Procedure  the  prisoners  should  be  remanded. 

The  next  point  raised  is  that  the  relators  had  not  been  com- 
mitted to  the  workhouse  after  January  1,  1902,  and  within  two 
years  next  preceding  the  date  of  the  commitment  and  that  under 
the  provisions  of  section  710  of  the  Greater  New  York  charter 
they  are  unlawfully  detained  for  the  reason  that  they  are  en- 
titled to  an  order  from  the  commissioner  of  charities  directing 
their  discharge  at  the  expiration  of  five  days  from  the  date  of 
their  commitment. 

The  same  section  also  provides  that  "  no  order  for  the  dis- 
charge of  said  persons  before  the  period  fixed  by  the  warrant  of 
commitment  shall  be  made  without  the  written  consent^  en- 
dorsed upon  said  order  of  the  court  or  magistrate,  by  whidi 
or  whom  such  vagrant  was  committed."  There  is  no  statement 
of  such  consent  set  forth  in  the  traverse  or  that  all  the  require- 
ments of  section  710  have  been  met^  and,  therefore,  no  legal 
detention  is  apparent 

The  final  point  relied  upon  by  the  relators  is  that  the  warden 
did  not  serve  the  relators  "  within  twenty-four  hours  after  her 
commitment  with  a  copy  of  an  order  showing  the  date  of  her 
discharge." 

There  appears  to  be  nothing  in  section  710  which  requires 
the  warden  to  serve  a  copy  of  any  order  within  twenty-four 
hours  after  her  commitment. 

The  act  provides  for  the  service  by  the  warden  upon  the 
prisoner  of  a  copy  of  an  order  of  discharge,  "  whenever  the  date 
of  discharge  named  in  such  order  is  more  than  five  d^ys  from 
the  date  of  the  warrant  of  commitment" 

The  object  of  this  provision  seems  to  be  to  afford  the  prisoner 
an  opportunity  for  a  correction  of  the  date  of  discharge  in  case 
the  order  of  discharge  was  based  upon  an  erroneous  assumption 
that  the  prisoner  had  been  previously  committed  for  a  similar 
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offense^  upon  more  than  one  occasion. 

In  the  case  here  presented,  it  does  not  appear  that  any  order 
directing  the  discharge  of  the  relators  before  the  expiration  of 
the  six  months  for  whidi  they  stand  committed  had  been  made, 
hence,  there  was  no  order  that  the  warden  could  have  served 
upon  the  relators. 

The  writs  must  be  dismissed  and  the  relators  remanded  to 
the  custody  of  the  respondent 

Writs  dismissed  and  relators  remanded. 


Sapreme    Coart — Appellate  Division^  First   Department. 

April,  1902. 

THE   PEOPLE   V.    GEORGE   BISSERT. 

(71  App.  Div.  118.) 

1.  Bbibebt — Police — Indictment   fob   Taking   Monet  vob   PBOTBCTma 

DlSOBDEBLT   HOUSE — PBEVIOUS    INDICTMENT. 

Section  42  of  article  2,  title  4,  chapter  2,  part  4,  of  the  revised 
statutes,  **  if  there  be  at  any  time  pending  against  the  same  de- 
fendant two  indictments  for  the  same  offense  or  two  indictments  for 
the  same  matter,  although  charged  as  different  offenses,  the  indict- 
ment first  found  shall  be  deemed  to  be  superseded  by  such  second 
indictment  and  shall  be  quashed/'  was  expressly  excepted  from  the 
operation  of  the  repealing  act,  Laws  1886,  chap.  693,  and  a  grand 
jury  has  power,  pending  the  decision  of  a  demurrer  to  an  indict- 
ment found  by  it,  to  find  a  second  indictment  against  the  same  de- 
fendant, upon  the  same  evidence,  which  second .  indictment  will  super- 
sede the  first  indictment. 

Van  Brunt,  P.  J.,  and  McLaughlin,  dissenting. 

2.  Sams — Cobbobobatino  Testimony — Ck)DE  Gbim.  Pboc,  Sec.  399. 

Upon  the  trial  of  defendant,  a  police  officer,  charged  with  accept- 
ing money  from  Lena  Schmitt  under  an  agreement  to  allow  her  to 
conduct  a  disorderly  house,  the  People,  in  order  to  corroborate  her 
testimony  as  to  the  agreement  and  payment  of  money,  produced  an 
inmate  of  the  house,  who  testified  that  she  was  present  in  the  house 
and  heard  a  conversation  between  defendant  and  Lena  Schmitt.    She 
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was  then  asked:  Q.  What  did  you  or  Mrs.  Sehmitt  say  to  Bissert 
and  what  did  you  hear  Bissert  say  to  Mrs.  Sehmitt  at  that  time? 
A.  She  asked  him — she  says,  why  did  you  do  this  to  me?  You  took 
money  and  now  you  are  chasing  out  the  girls.  Q.  And  then  what 
did  Bissert  say,  if  anything?  A.  I  didn't  hear  what  answer  he  had. 
Held,  that  the  evidence  was  manifestly  improper,  as  there  was  no 
evidence  that  defendant  was  in  a  position  to  hear  or  understand  what 
the  Sehmitt  woman  said,  nor  that  he  remained  silent. 
Pattebbon  and  O'Brien,  JJ.,  dissenting. 

3.  Same. 

Held,  that  defendant  was  not  bound  to  reply  as  he  was  a  public 
officer  and  at  that  time  was  in  the  discharge  of  a  duty  imposed  upon 
him  by  law. 

4.  Sake. 

Upon  the  trial  of  a  police  officer  for  accepting  a  bribe  of  $550  for 
allowing  a  disorderly  house  to  exist,  evidence  was  received  that  several 
days  before  it  was  alleged  the  bribe  was  accepted  the  keeper  of  the 
house  dre^«b$450  from  a  certain  bank.  Held  error,  as  such  fact  could 
not  tend  in  the  slightest  degree  to  establish  that  said  officer  accepted 
the  bribe. 
6.  Address  to  Jury  bt  District  Attorney. 

It  is  improper  for  the  district  attorney  to  state  in  his  opening 
that  every  one  knows  that  no  houses  of  prostitution  can  run  in  the 
city  of  New  York  without  the  consent  and  approval  of  the  police,  and 
this  was  corroboration  within  the  ordinary  knowledge  of  mankind 
which  the  jury  did  not  lay  aside  when  they  took  their  seats  in  the 
box,  and  to  state  in  his  summing  up  that  if  the  jury  were  going  to 
unite  themselves  with  the  police  alliance  that  they  would  "make 
themselves  particepa  criminia  in  the  horrible  crime  of  taking  blood 
money,"  and  the  implied  approval  of  the  court  in  refusing  to  check 
the  district  attorney  and  directing  him  to  call  a  witness  required  a 
reversal. 

Patterson  and  O'Brien,  JJ.,  dissenting. 

Appeai.  by  the  defendant,  George  Bissert,  from  a  judgmeat 
of  the  Court  of  General  Sessions  of  the  Peace,  in  and  for  the 
city  and  county  of  New  York,  in  favor  of  the  plaintiff,  entered 
on  the  12th  day  of  August,  1901,  upon  the  verdict  of  a  jury 
convicting  the  defendant  of  the  crime  of  bribery,  with  notice 
of  an  intention  to  bring  up  for  review  upon  such  appeal  the 
following  intermediate  orders  and  proceedings,  to  wit:  "  The 
order  and  decision  denying  the  motion  of  the  defendant  for  the 
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inspection  of  the  minutes  of  the  grand  jury  upon  which  the 
indictment  herein  was  found;  the  order  and  decision  of  the 
court  overruling  and  disallowing  the  demurrer  filed  by  the  de- 
fendant herein  to  the  said  indictment;  the  order  and  decision 
made  herein  on  the  22d  day  of  July,  1901,  granting  the  applica- 
tion for  a  special  jury  to  try  this  defendant  under  chapter  602 
of  the  Laws  of  1901 ;  the  order  and  decision  of  the  court  deny- 
ing the  application  of  the  defendant  for  the  postponement  and 
continuance  of  the  trial  in  which  was  rendered  the  verdict  upon 
which  said  judgment  of  conviction  was  rendered;  the  ordei* 
and  decision  of  the  court  amending  the  indictment  so  as  to  con- 
form to  the  alleged  proofs ;  the  order  and  decision  denying  the 
defendant's  motion  to  set  aside  the  verdict  and  for  a  new  trial, 
and  from  the  order  denying  the  defendant's  motion  in  arrest 
of  judgment" 

J.  Eider  Cady,  for  the  appellant 

Howard  S.  Gans,  for  the  respondent. 

McLaughlin,  J. :  This  appeal  is  from  a  judgment  convict- 
ing the  defendant  of  the  crime  of  bribery.  The  indictment 
upon  which  the  conviction  was  obtained  charged,  in  substance, 
that  on  the  15th  of  October,  1900,  the  defendant  accepted  from 
one  Lena  Schmitt  $550  under  an  agreement  that  he,  as  a  police 
ofiBcer  of  the  city  of  New  York,  would  permit  her  to  conduct 
a  house  of  prostitution  at  a  place  specified  in  the  precinct  over 
which  he  had  charga  Prior  to  the  finding  of  the  indictment 
upon  which  the  defendant  was  tried  and  convicted,  another 
indictment  had  been  found  by  the  same  grand  jury,  upon  the 
same  evidence,  charging  the  defendant  with  the  commission  of 
the  same  offense  "  within  two  years  prior  to  the  finding  of  this 
indictment"  The  defendant  was  taken  into  custody  by  virtue 
of  the  indictment  first  found,  and  on  being  arraigned  a  de- 
murrer was  interposed  upon  several  grounds.     The  issue  raised 
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by  the  demurrer  was  tried,  and  intermediate  the  trial  and  a 
decision  theoreon  the  second  indictment  was  obtained,  which 
was  indorsed,  "superseding  the  indictment  filed  June  17th, 
1901,"  and  the  first  one  was  indorsed,  "  superseded  by  indictr 
ment  filed  June  26th,  1901."  The  defendant  was  then  brought 
to  trial  upon  the  second  indictment  At  the  close  of  the  Peo- 
ple's case  a  motion  was  made  for  the  discharge  of  the  defend- 
ant and  for  the  dismissal  of  the  second  indictment,  upon  the 
ground,  among  others,  that  the  grand  jury  had  no  power  to 
find  the  same  pending  the  decision  upon  the  demurrer  to  the 
first  indictment.  The  motion  was  denied  and  an  exception 
taken,  the  validity  of  which  is  one  of  the  grounds  urged  for  a 
reversal  of  the  judgment  of  conviction.  Whether  the  excep- 
tion was  well  taken  necessarily  depends  upon  the  question  of 
whether  the  grand  jury  had  jurisdiction  of  the  subject-matter 
of  the  indictment,  and  this,  of  course,  depends  upon  the  powers 
given  to  the  grand  jury  by  the  statutes  relating  thereto.  The 
Code  of  Criminal  Procedure  (Laws  of  1881,  chapi  442,  as 
amended)  prescribed  the  procedure  which  must  be  followed  in 
all  criminal  cases.  The  purpose  of  the  act  is  indicated  in  sec- 
tion 962,  which  provides:  "This  Code  applies  to  criminal 
actions  and  to  all  other  proceedings  in  criminal  cases  whidi 
are  herein  provided  for,  from  the  time  when  it  takes  effect." 
It  took  effect  on  the  1st  day  of  September,  1881.  (Sec.  963.) 
The  manifest  purpose  of  the  Legislature  in  the  enactment  of 
this  statute  was  to  harmonize  all  of  the  statutes  of  the  State 
in  relation  to  criminal  practice,  and  to  substitute  in  place 
thereof  a  complete  and  uniform  system  of  criminal  procedure^ 
This  was  the  view  entertained  by  the  Court  of  Appeals  in 
People  V.  Hovey  (92  K  T.  558),  where  it  was  said:  "  The 
general  object  and  design  of  the  Code  of  Criminal  Procedure 
was  to  collect  the  various  statutes  relating  to  the  subject^  and 
to  furnish  a  uniform,  harmonious  and  comprehensive  system 
of  criminal  practice  to  apply  to  and  govern  all  criminal  pro- 
ceedings thereafter  instituted  in  any  of  the  courts  of  the  State." 
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(See,  also,  People  v.  Jaehne,  103  N.  Y.  182.)  And  inde»- 
pendent  of  the  construction  put  upon  the  Code  by  the  Court 
of  Appeals,  the  slightest  consideration  of  the  various  sections 
of  it  is  sufficient  to  indicate  that  it  was  intended  by  the  L^is- 
lature  that  this  Code  was  to  take  the  place  of,  and  be  substituted 
for,  all  of  the  statutes  of  the  State  bearing  upon  the  subject,  to 
which  end  provisions  were  made  for  every  necessary  step  to  be 
taken  in  every  criminal  case,  commencing  with  the  formation 
of  a  grand  jury,  leading  up  to  a  trial,  conviction,  sentence  or 
discharge  of  a  defendant.  The  powers  and  duties  of  the  grand 
jury  are  defined  (sees.  250-267)  ;  the  findings  which  may  be 
made  and  the  manner  of  presentment  (sees.  268-292)  ;  what 
must  be  the  form  of  the  indictment  when  one  is  presented  (sec 
'  276),  as  well  as  what  the  indictment  must  contain  (sec  275), 
and  in  case  an  indictment  is  found  and  the  defendant  is  taken 
into  custody  by  virtue  thereof,  how  he  may  test  its  validity 
(sec  312),  either  by  motion  to  set  aside  for  certain  irregu- 
larities specified  (sec  313),  and  if  such  motion  be  granted  that 
the  order  made  in  pursuance  thereof  is  not  a  bar  to  a  future 
indictment  for  the  same  offense  (sec  320),  or  by  a  demurrer, 
and  if  a  demurrer  be  interposed,  the  same  "  must  be  heard  at 
such  time  as  the  court  may  appoint"  (sec.  325)  ;  and,  after  a 
trial  had  in  pursuance  of  the  demurrer,  "  the  court  must  give 
judgment  upon  the  demurrer,  either  allowing  or  disallowing  it, 
and  an  order  to  that  effect  must  be  entered  upon  the  minutes  " 
(sec  326)  ;  and  "  if  the  demurrer  be  allowed,  the  judgment  is 
final  upon  the  indictment  demurred  to,  and  is  a  bar  to  another 
prosecution  for  the  same  offense,  unless  the  court,  being  of 
opinion  that  the  objection  on  which  the  demurrer  is  allowed 
may  be  avoided  in  a  new  indictment,  direct  the  case  to  be  re- 
submitted to  the  same  or  another  grand  jurj^ "  (sec  327)  ;  and 
*'  if  the  court  do  not  direct  the  case  to  be  resubmitted,  the  de- 
fendant, if  in  custody,  must  be  discharged,  or  if  admitted  to 
bail,  his  bail  is  exonerated,  or  if  he  have  deposited  money  in- 
stead of  bail,  the  money  must  be  refunded  to  him  "  (sec  328). 


Digitized  by  VjOOQIC 


414  NEW    YORK   CKIMINAX.    BEPOitTS,   VOL.    XVI. 

Theee  and  other  sections,  it  will  be  observed,  cover  the  entire 
subjecty  and  eepeoiallj  as  to  the  practice  to  be  pursued  when  & 
defendant  has  been  taken  into  custody  under  an  indictment 
and  has  challenged  its  sufficiency  by  demurrer,  and  show  that 
with  the  interposition  of  the  demurrer  the  court  becomes  pos- 
sessed of  the  whole  case  and  must  determine  whether  the  alleged 
case  against  the  defendant  is  to  be  allowed  to  go  before  a  jury, 
it  being  expressly  given  the  power  in  a  proper  case  to  sustain 
the  demurrer  and  to  make  that  determination  a  bar  to  any 
further  prosecution  for  the  same  offense:  After  the  court  has 
obtained  the  jurisdiction  to  determine  this  question,  there  is  no 
provision  in  the  law  which  permits  the  same  or  any  future  grand 
jury  to  deprive  the  court  of  the  jurisdiction  acquired.  The 
defendant  has  obtained  a  vested  right  to  the  judgment  of  that' 
tribunal  precisely  as  he  would  have  if  he  had  been  put  on  trial 
upon  a  plea  of  not  guilty. 

If  the  demurrer  be  allowed,  then  the  defendant  must  be  disr 
charged,  and  the  judgment  allowing  the  demurrer  is  a  bar  to 
another  prosecution  for  the  same  offense,  unless  the  court  orders 
that  the  case  be  resubmitted  to  the  same  or  another  grand  jury. 
It  is  the  order  of  the  court  which  gives  the  grand  jury  juris- 
diction to  make  a  second  investigation  and  render  a  second  in- 
dictment in  pursuance  of  it  But  the  court  cannot  make  this 
order  until  after  it  has  disposed  of  the  demurrer.  A  demurrer 
is  a  trial  upon  issues  of  law,  and  it  is  only  upon  the  termina- 
tion of  that  trial  that  an  order  can  be  made.  Therefore,  when 
the  defendant  demurred  in  the  case  at  bar,  there  was  no  power 
in  the  grand  jury,  in  the  absence  of  an  order  by  the  court,  to 
again  investigate  the  same  charge  or  find  a  second  indictment 
It  had  no  more  power  in  this  respect  than  it  would  have  had 
after  the  case  had  been  submitted  to  the  jury  and  before  it  had 
rendered  a  verdict  If  this  is  not  so,  any  grand  jury  could, 
by  finding  another  indictment,  oust  the  court  of  a  jurisdiction 
which  has  been  expressly  conferred  upon  it  and  nullify  the 
power  given  to  the  court  to  determine,  where  there  has  been  a  de- 
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murrer,  whether  a  new  indictment  will  be  permitted  or  not 
But  it  is  ui^ged  in  this  connection  that  section  42  of  part  4,  chap- 
ter 2,  title  4,  article  2,  of  the  Revised  Statutes  (2  R.  S.  726), 
modifies  the  provisions  of  the  Code  referred  to  and  authorizes 
a  second  indictment.  This  section  provides  that  "  If  there 
be  at  any  time  pending  against  the  same  defendant^  two  in- 
dictments for  the  same  offence,  or  two  indictments  for  the  same 
matter,  although  charged  as  different  offences,  the  indictment 
first  found  shall  be  deemed  to  be  superseded  by  such  second  in- 
dictment, and  shall  be  quashed."  This  section  formed  a  part 
of  the  Revised  Statutes  whidi  were  in  force  at,  and  had  been  in 
force  for  a  long  time  prior  to  the  adoption  of  the  Code,  of 
Criminal  Procedure,  and  under  the  well  recognized  rule  that 
where  a  later  statute,  not  purporting  to  amend  a  former  one, 
covers  the  whole  subject  and  plainly  intended  to  furnish  the 
only  law  thereon,  it  would  be  held  to  have  been  repealed  by 
necessary  implication  (Heckmann  v.  Pinkney,  81  N.  Y.  215), 
were  it  not  for  the  existence  of  chapter  593  of  the  Laws  of 
1886.  This  statute  expressly  repeals  all  of  the  sections  of  the 
statutes  relating  to  criminal  practice  applicable  hereto  prior 
to  the  adoption  of  the  Criminal  Code,  except  section  42,  and  this 
exception  indicates  an  intention  on  the  part  of  the  Legislature 
to  re-enact  and  keep  in  force  that  section,  for  which  reason  the 
same  must  be  construed  in  connection  with  the  provisions  of 
the  Code  bearing  upon  the  same  subject  and,  if  possible,  force 
be  given  to  both.  This,  I  think,  can  be  done.  The  Code  pro- 
vides the  manner  in  which  an  indictment  shall  be  foimd,  and 
the  practice  to  be  pursued  after  a  defendant  has  been  taken  into 
custody  thereunder,  but  no  provision  seems  to  have  been  made 
as  to  what  may  be  done  by  the  People  for  the  purpose  of  per- 
fecting an  indictment  intermediate  the  finding  of  the  same  and 
die  taking  of  the  defendant  into  custody.  The  district  attorney, 
in  case  he  finds  any  defects  in  the  indictment,  may,  under  sec- 
tion 42  of  the  Revised  Statutes,  resubmit  the  case  to  the  same  or 
another  grand  jury,  and  it  may  correct  any  technical  defects 
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which  may  be  found  in  the  original  indictment^  and  upon  the 
second  indictment  the  defendant  may  be  arraigned  and  tried. 
Giving  section  42  this  construction,  it  does  not  destroy,  nor 
does  it  in  any  way  interfere  with  the  provisions  of  the  Code  of 
Criminal  Procedure;  on  the  contrary,  it  gives  full  effect  to 
them.  It  not  only  does  this,  but  it  enables  a  prosecuting  oflScer 
to  correct  technical  defects  which  he  may  discover  in  an  in- 
dictment before  the  defendant  has  been  required  to  plead  to  it. 
But  after  a  defendant  has  been  arraigned  under  an  indictment, 
and  has  challenged  the  right  of  the  People  to  deprive  him  of  his 
liberty  under  it,  this  section  of  the  statute  cannot  be  resorted 
to  for  the  purpose  of  finding  a  second  indictment,  because  to  do 
so  would  destroy  and  render  nugatory  all  of  the  provisions  of 
the  Code  of  Criminal  Procedure  relating  to  or  bearing  upon  the 
subject.  In  the  case  before  us  the  defendant  had  been  taken 
into  custody  under  tlie  first  indictment.  He  had  been  deprived 
of  his  liberty  by  the  People.  He  challenged  their  right  to  take 
such  action,  and  he  could  not  again  be  deprived  of  his  liberty 
for  the  same  offense  until  the  validity  of  his  challenge  had 
been  determined,  and  then  only  in  the  way  provided  by  law. 
If  I  am  right  in  this,  then  the  grand  jury  had  no  jurisdiction 
to  find  the  second  indictment,  and  for  that  reason  the  motion 
to  dismiss  should  have  been  granted.  This  does  not  mean  that 
the  defendant  could  not  thereafter  be  tried  for  the  crime  charged 
in  the  indictment  On  the  contrary,  he  could  be  tried  if  the 
demurrer  which  he  interposed  were  overruled,  or  if  it  were  al- 
lowed then  the  court  might  order  that  the  charge  made  against 
him  bo  reconsidered  by  the  same  or  another  grand  jury. 

I  am  also  of  the  opinion  that  errors  were  committed  upon 
the  trial,  both  in  the  reception  of  evidence  as  well  as  in  the 
unauthorized  statements  made  by  the  learned  district  attorney 
in  the  opening  and  summing  up  to  the  jury,  which,  independent 
of  the  question  already  discussed,  necessitates  a  reversal  of  the 
judgment  of  conviction.  As  to  the  first,  the  chai^  which  the 
People  made  against  the  defendant  was  that  he  while  a  police 


Digitized  by  VjOOQIC 


THB   PEOPLE   V.    BISSEBT.  417 

offioer  accepted  from  one  Lena  Schmitt  $550  under  an  agree- 
ment that  he  would  permit  her  to  violate  the  law,  and  to  estab- 
lish the  truth  of  this  charge  Lena  Schmitt  was  sworn.  She 
testified,  in  substance,  that  at  the  time  specified  she  gave  to 
the  defendant  $550  with  the  understanding  on  his  part  that 
he  would  permit  her,  without  molestation  or  interference,  to 
conduct  at  a  place  specified,  a  house  of  prostitution.  If  she 
paid  to  the  defendant  this  sum,  for  the  purpose  specified,  she 
was  equally  guilty  with  the  defendant,  because  she  aided  and 
abetted  in  the  commission  of  the  crima  She  was  an  accom- 
plice, and,  therefore,  by  express  provisions  of  the  statute  (Code 
Crim.  Pro.,  sec.  399)  the  defendant  could  not  be  convicted  upon 
her  testimony  alone.  It  required  corroboration.  Appreciating 
this,  the  People  produced  a  witness  by  the  name  of  Nettie 
Drexler,  who  testified  that  she  was  an  inmate  of  the  house  kept 
by  Lena  Schmitt  and  upon  a  certain  occasion  this  house  was 
raided  by  the  police;  that  she  there  saw  the  defendant  and  heard 
a  conversation  which  took  place  between  him  and  Lena  Schmitt; 
she  was  asked :  "  Q.  .  .  .  What  did  you  or  Mrs.  Schmitt 
say  to  Bissert,  and  what  did  you  hear  Bissert  say  to  Mrs. 
Schmitt  at  that  time?  A.  She  asked  him,  she  says,  why  did 
you  do  this  to  me?  You  took  money  and  now  you  are  chasing 
out  the  girls.  Q.  And  then  what  did  Bissert  say,  if  anything? 
A.  I  didn't  hear  what  answer  he  gave.''  The  defendant  moved 
to  strike  out  this  testimony,  upon  the  ground  that  the  conversa- 
tion had  was  only  admissible  upon  the  theory  that  the  defend- 
ant acquiesced  in  the  statement  made  by  Lena  Schmitt  as  to 
the  giving  of  the  bribe,  and  that  such  acquiescence  could  not  be 
implied  inasmuch  as  it  did  not  appear  what  answer  the  defend- 
ant made.  The  motion  was  denied  and  an  exception  taken. 
This  motion  should  have  been  granted.  The  evidence  was 
manifestly  improper.  The  only  ground  upon  which  it  can  be 
claimed  that  it  was  admissible  is  that  it  amounted  to  an  acquies- 
cence on  the  part  of  the  defendant  that  the  statement  made  by 
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the  witness  was  true,  and,  therefore,  binding  upon  him.  But 
his  acquiescence  certainly  could  not  amount  to  an  admission, 
unless  he  heard  what  it  was  the  Schmitt  woman  said,  and  the 
circumstances  attending  the  accusation  were  such  that  he  was 
bound  to  answer  it,  and  instead  of  doing  so,  remained  silent 
Here,  there  is  neither  evidence  that  the  defendant  was  in  a 
position  to  hear  or  understand  what  the  Schmitt  woman  said, 
nor  that  he  remained  silent  On  the  contrary,  it  can  as  fairly 
be  inferred  that  he  answered  as  that  he  remained  silent  The 
answer  of  the  witness  when  interrogated  as  to  what  he  said^ 
was:  "I  didn't  hear  what  answer  he  gave."  Evidence  of 
this  character  has  been  recently  considered  by  the  Court  of  Ap- 
peals in  People  v.  Koerner  (154  N.  Y.  374),  and  People  v. 
Kennedy  (164  id.  456).  In  the  former  case  the  court  said: 
"  When  the  claimed  acquiescence  is  in  the  conduct  or  in  the 
language  of  others,  it  must  plainly  appear  that  such  conduct 
or  language  was  fully  known  and  fully  understood  by  the  party 
before  any  inference  can  be  drawn  from  his  passivenees  or 
silence.  Moreover,  the  circumstances  must  not  only  be  such 
as  afforded  him  an  opportunity  to  act  or  to  speak,  but  also  such 
as  would  properly  or  naturally  call  for  some  ^ction  or  reply 
from  men  similarly  situated.  Declarations  or  statements  made 
in  the  presence  of  a  party  are  received  in  evidence,  not  as  evi- 
dence in  themselves,  but  to  ascertain  what  reply  the  party  to  h*^ 
affected  makes  to  them.  If  he  is  silent  when  he  ought  to  have 
denied,  the  presumption  of  acquiescence  arises.  But  it  is 
clearly  otherwise  when  his  silence  is  of  a  character  which  does 
not  justify  such  an  inference."  And,  in  the  latter  case,  it  was 
held :  "  There  are  circumstances  under  which  the  declarations 
of  persons  made  in  the  presence  of  the  accused  are  competent, 
but  they  are  regarded  as  dangerous  and  should  always  be  re- 
ceived with  caution  and  should  not  be  admitted  unless  the  evi- 
dence clearly  brings  them  within  the  rule.  Declarations  or 
statements  made  in  the  presence  of  a  party  are  not  received  as 
evidence  in  themselves,  but  for  the  purpose  of  ascertaining  the 
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reply  the  party  to  be  affected  makes  to  them.  They  are  only 
competent  when  the  person  affected  hears  and  fully  compre- 
hends the  effect  of  the  words  spoken  and  when  he  is  at  full 
liberty  to  make  answer  thereto,  and  then  only  under  such  cir- 
cumstances as  would  justify  the  inference  of  assent  or  acquies- 
cence as  to  the  truth  of  the  statement  by  his  remaining  silent'' 
If  the  rule  announced  in  these  oases  is  the  correct  one,  it^  does 
not  require  argument  to  demonstrate  that  the  evidence  here 
under  consideration  was  improper  and  for  that  reason  should 
have  been  stricken  out 

Nor  do  I  think,  under  the  circumstances,  was  the  defendant 
bound  to  reply,  even  conceding  that  the  statement  was  made  as 
testified  to  and  the  defendant  heard  it  and  made  no  reply 
thereto.  He  was  a  public  oflScer,  and,  at  the  time  the  accusa- 
tion was  made,  was  in  the  discharge  of  a  duty  imposed  upon 
him  by  law.  Was  he  bound  to  reply  to  every  accusation  then 
made  against  him,  and,  if  he  did  not,  could  that  fact  be  used 
to  establish  that  he  himself  was  guilty  of  a  crime  ?  I  do  not 
think  so.  The  circumstances  were  such  that  he  was  not  bound 
to  reply  to  charges  made  against  him  by  persons  confessedly 
violating  the  law. 

Error  was  also  committed  in  receiving  evidence  to  the  effect 
that  Lena  Schmitt,  several  days  before  it  is  alleged  she  gave 
the  money  to  the  defendant,  drew  from  a  certain  bank  $i50. 
It  is  not  claimed  that  the  defendant  induced  her  to  draw  this 
money  from  the  bank  or  that  any  of  it  was  traced  into  his  pos- 
session. Under  such  circumstances,  how  can  it  be  said  that  the 
fact  that  she  drew  this  amount  of  money  from  the  bank  tended 
in  the  slightest  degree  to  establish  that  the  defendant  accepted 
a  bribe  or  corroborated  the  testimony  of  the  \vitiiess  Schmitt? 
Had  the  money  drawn  from  the  bank  been  traced  into  the  de- 
fendant's possession  or  had  there  been  established  some  fact 
from  which  that  inference  could  be  properly  drawn,  then  it 
might  be  considered  by  the  jury ;  but,  in  the  absence  of  such 
evidence,  to  permit  the  jury  to  consider  it  was  to  allow  them 
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to  speculate,  to  guess,  that  that  money  ultimately  went  into  the 
hands  of  the  defendant  A  person  cannot  be  convicted  of  the 
commission  of  a  crime  upon  a  speculation  or  guess.  Nor  can  it 
be  said  to  be  evidence  in  corroboration  of  the  witness  Schmitt 
Corroborative  evidence^,  whether  consisting  of  acts  or  admis- 
sions, must  at  least  be  of  such  a  character  as  tends  to  prove  the 
guilt  of  the  accused  by  connecting  him  with  the  crime  diarged. 
(People  V.  Page,  162  N.  T.  272.)  And  in  this  same  con- 
nection other  evidence  of  a  similar  character  was  erroneously 
received  which  it  is  unnecessary  to  consider  at  length.  For 
instance,  the  People  were  permitted  to  prove  that  immediately 
following  the  time  the  bribe  is  alleged  to  have  been  given,  the 
witness  Schmitt  purchased  different  articles  of  furniture  whidi 
went  into  the  house  which  she  afterwards  conducted.  How  can 
it  be  said  with  any  reason  that  this  testimony  tended  either  to 
establish  that  the  defendant  was  guilty  of  the  crime  chaiged 
against  him,  or  that  it  corroborated  in  the  slightest  d^ree  the 
testimony  of  the  witness  Schmitt  ? 

As  to  the  second.  In  opening  the  case  to  the  jury  the  learned 
district  attorney  said:  "Now,  the  prosecution  claims  at  the 
outset  of  this  case  that  there  is  not  a  newsboy  in  this  town  ;  that 
there  is  not  a  business  man  in  this  town;  that  there  is  not  a 
man  of  ordinary  common  sense  that  walks  the  streets  of  this 
town  but  who  knowfe  that  no  houses  of  prostitution  can  run  in 
this  town  without  the  consent  and  approval  of  the  police,  and 
that  that  man  does  not  live  in  New  York  city  that  has  common 
sense  that  does  not  know  the  plain,  palpable  fact."  The  coun- 
sel for  the  defendant  interrupted  the  district  attorney  when  the 
foregoing  statement  was  made,  and  thereupon  the  following 
colloquy  took  place  between  him  and  the  court:  "  Mr.  Levy: 
T  beg  your  Honor's  pardon,  and  T  regret  to  interrupt  my  friend, 
but  I  desire  to  object  to  the  last  statement  of  the  district  attor- 
ney as  improper  and  not  within  the  purview  of  this  indictment^ 
and  as  not  within  the  limits  of  the  indictment  and  as  not  a 
proper  part  of  an  opening  of  a  district  attorney.      The  Court: 


Digitized  by  VjOOQIC 


THE   P£0P1.£    y.    BISSEKT.  421 

Go  on,  Mr.  District  Attorney.  Mr.  Levy:  And  I  ask  your 
Honor  to  instruct  the  jury  at  this  time  to  disregard  the  state- 
ment of  the  district  attorney  that  there  is  not  any  man  in  this 
community  but  who  knows  that  no  house  of  prostitution  can  run 
in  this  community  without  the  knowledge  and  approval  of  the 
police.  The  Court:  I  think  the  statement  is  outside  of  the 
issue  raised  by  the  indictment  Mr.  Levy :  Will  your  Honor 
instruct  the  jury  as  I  request ?  The  Court:  I  instruct  the  jury 
that  the  statement  objected  to  is  not  within  the  issues  raised 
by  this  indictment  and  you  must  eliminate  it  from  your  con- 
sideration, gentlemien.  Mr.  Levy:  Will  your  Honor  instruct 
the  jury  to  disregard  it  ?  The  Court:  I  shall  not  instruct  them 
further.  Mr.  Levy:  I  take  an  exception."  Thereupon  the 
district  attorney  continued :  "  No  wonder  my  friend,  Mr.  Levy, 
would  rise  up  and  object  when  I  say  that  it  is  within  the  com- 
mon knowledge  of  you,  gentlemen  of  the  jury,  and  will  be 
proved  in  this  case  that  with  the  number  of  men  in  the  precinct^ 
with  the  machinery  that  is  within  the  power  of  the  police  to 
exercise,  and  with  the  knowledge  of  men  walking  up  and  down 
the  street,  and  appointed  to  a  particular  duty,  that  it  is  not 
within  the  power  of  a  man  not  to  know  it^  and  that  this  woman 
is  corroborated  when  she  says  that  she  ran  that  house  there 
with  the  consent  of  the  police,  and  the  prosecution  claims  that 
it  is  corroboration  within  the  ordinary  knowledge  of  mankind 
which  you  do  not  lay  aside  when  you  take  your  seat  in  the  jury 
box,  that  that  house  could  not  run  in  that  precinct  without  the 
knowledge  of  the  police  of  that  precinct  Mr.  Levy:  I  object 
and  take  an  exception  to  that  statement  ^  Mr.  Osborne :  I  claim 
that  I  am  clearly  within  the  law  of  evidence  on  that  point  .  .  . 
In  the  present  instance  we  cannot  attack  the  tree,  but  we  have 
here  one  of  its  branches  and  we  must  begin  there,  and  we  call 
on  this  jury  in  the  name  of  their  desire  to  promote  the  welfare 
of  this  community  to  bring  to  bear  upon  this  case  their  com- 
mon, ordinary  intelligence  and  to  recollect,  as  I  said  before,  that 
to  a  large  extent  the  morals  of  the  community  rest  upon  the 
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morals  of  a  jury,  and  that  your  verdict  will  either  tend  to  con- 
tinue this  system  or  that  it  will  tend  to  end  it     Mr.  Levy :   To 
the  last  remark  of  the  district  attorney  we  desire  to  object,  i^ 
your  Honor  please,  and  except — ^that  tieir  verdict  will  tend  to 
continue  an  alliance  between  the  police  and  houses  of  prostitu- 
tion as  being  improper  and  not  being  within  the  purpose  of  an 
opening  address,  and  as  an  improper  statement      The  Court: 
Call  your  witness,  Mr.  District  Attorney.      Mr.  Levy:  We  ex- 
cept"     Thus  we  find,  at  the  very  beginning  of  the  trial,  the 
People  claiming  that  the  defendant  could  be  convicted,  not  upon 
evidence  alone,  but  upon  the  knowledge  possessed  by  the  jury, 
independent  of  evidence,  and  which  knowledge  they  did  not  lay 
aside  when  they  were  accepted  as  jurors.      When  the  court's 
attention  was  called  to  such  statements,  instead  of  promptly 
checking  them  and  instructing  the  jury  to  entirely  disregard 
the  same,  he  impliedly  approved  of  them  by  directing  the  dis- 
trict attorney  to  call  a  witness.      The  prejudicial  effect  of  these 
statements  becomes  apparent  when  the  same  are  considered  in 
connection  with  the  statement  of  the  district  attorney  in  his 
summing  up  at  the  close  of  the  trial,  when  he  again  repeated 
them.     He  said :    "  And  I  repeat,  that  there  is  not  a  single  boy 
in  the  precinct,  that  there  is  not  a  newsboy  in  the  precinct,  that 
there  is  not  a  man  in  the  precinct,  that  does  not  know  that  fact 
to  be  the  truth,  that  no  house  of  prostitution,  that  no  gambling 
house,  no  unlawful  establishment  of  any  kind,  can  exist  in  a 
precinct   without   the   knowledge   of    the   captain    and    with- 
out   the    knowledge    of    the    special    officer.        And    nobody 
knows    that    better    than    the    defendant    himself.       I     aak 
this  jury  if  they  are  going  to  stultify  themselves,  if  they  are 
going  to  unite  themselves  with  the  police  alliance  with  houses 
of   prostitution,   and   if  they   are  going  to  'make   themaelvefl 
particeps  cHminis  in  the  horrible  crime  of  taking  blood  money. 
I  would  not  take  it,  I  would  not  take  it  if  I  had  to  resign  for- 
ever my  position  as  a  district  attorney,  and  if  I  had  to  sink  into 
such  insignificance  that  you  could  not  find  me  with  a  micro- 
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scope,  and  I  hope  there  ia  not  a  men  on  this  jury  who  would 
take  it,  and  I  do  not  believe  there  is.  ...  I  want  you  to 
ask  yourselves  whether  you  will  ever  convict  a  police  officer  of 
taking  a  bribe  if  you  do  not  do  it  in  this  case.  I  tell  you, 
gentlemen  of  the  jury,  if  you  do  not^  you  might  as  well  tell  the 
police  '  Go  ahead.  Blackmail  all  you  want,  because  the  disr 
trict  attorney  cannot  get  a  jury  to  exercise  their  reason.'  You 
might  as  well  shout  and  proclaim  all  oVer  the  United  States 
that  every  public  officer,  district  attorney,  or  anybody  else,  can 
take  a  bribe  if  he  wants  to,  if  you  will  not  convict  in  this  case. 
.  .  .  We  are  now  dealing  with  a  case  which  may  mark  a 
period  in  the  history  of  our  great  community.  We  aro  con- 
fronted with  a  wall.  We  stand  facing  that  wall  as  a  Hindu- 
Brahmin  sometimes  does,  facing  it  with  no  possibility  of  getting 
over  it  or  through  it,  and  he  stands  there  year  in  and  year  out 
facing  that  wall.  That  is  the  way  this  community  has  stood 
with  regard  to  this  police  situation.  .  .  .  There  have  been 
a  good  many  fights  for  liberty  in  the  world.  Peace  has  her 
victories  as  well  as  war,  and  the  fight  for  freedom  has  not  ended 
yet,  and  I  say  that  you,  gentlemen,  can  help  along  a  little  bit 
the  cause  of  freedom.  .  .  .  Consequently,  if  you  say  on 
this  evidence,  corroborated  as  this  woman  is,  that  you  will  not 
convict,  then  give  a  license  to  every  police  officer  and  to  every 
public  officer  to  take  money  as  a  bribe  whenever  he  pleased. 
.  .  .  Now,  gentlemen,  what  is  the  use  of  teaching  the 
children  in  this  community  that  honesty  is  the  best  policy? 
What  is  the  use  of  trying  to  give  them  any  theoretical  lessons 
in  morality  when  they  see  the  houses  of  prostitution  open  in  a 
precinct,  and  when  they  know  that  the  officers  of  the  law  that 
are  put  there  to  close  them  up  are  really  using  them  for  their 
own  private  profit?"  The  defendant's  counsel  during  the 
course  of  the  summing  up  of  the  district  attorney  undertook 
to  prevent  such  statements  and  was  promptly  checked,  the  court 
saying :  "  Now  you  should  not  interrupt  the  district  attorney. 
You  were  not  interrupted,  Mr.  Vorhaus,  and  Mr.  Levy  was  not 
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interrupted.  Mr.  Vorhaus:  Well,  we  will  keep  our  objections 
until  the  end,  your  Honor."  The  di&trict  attorney  was  there- 
after permitted  to  make  such  statements  as  he  saw  fit>  without 
interruption  by  counsel  or  the  court,  and  when  he  had  fini^ed 
his  remarks,  defendant's  counsel  sought  to  except  to  some  ef 
them,  and  the  following  occurred :  "  The  Court:  AVhat  is  this  ? 
A  summing  up  by  the  defense  ?  Mr.  Vorhaus :  No,  sir ;  I  am 
excepting  to  the  remarks  of  the  district  attorney.  I  am  quoting 
them.  The  Court :  Do  you  think  that  this  court  has  nothing 
to  do  except  to  listen  to  exceptions  by  counsel  on  either  side  to 
summing  up?  Mr.  Vorhaus:  I  understood  your  Honor  to 
say  that  we  should  defer  our  exceptions  until  the  district  attor- 
ney had  closed.  The  Court:  Oh,  such  practice  is  trivial,  Mr. 
Vorhaus.  Mr.  Vorhaus:  Well,  what  other  remedy  have  we 
against  the  improper  remarks  of  the  district  attorney?  The 
Court:  I  am  not  here  to  prescribe  remedies.  I  am  here  to 
preside  over  this  trial  and  the  proposition  that  counsel  who 
may  Lave  had  a  couple  of  hours  each  to  talk,  would  have  the 
right  to  jot  down  everything  that  each  other  would  say  and 
raise  objection  to  it,  would  simply  mean  a  continuation  of  ob- 
jections and  objections  and  a  never  ending  argument"  The 
defendant's  counsel  thereupon  called  the  attention  of  the  court 
to  the  fact  that  the  Court  of  Appeals  had  recently  reversed  judg- 
ments of  conviction  by  reason  of  improper  remarks  on  the  part 
of  district  attorneys,  and  the  court  then  said :  "  Very  well,  go 
on,"  and  exceptions  were  then  taken.  The  statement  made  by 
the  district  attorney  in  his  opening,  to  the  effect  that  it  was  a 
matter  of  common  knowledge  that  houses  of  prostitution  could 
not  be  run  in  the  city  of  New  York  without  the  consent  and 
approval  of  the  police,  and  that  the  jurors,  when  they  were  ac- 
cepted, did  not  lay  aside  that  common  knowledge,  was  unau- 
thorized and  ought  not  to  have  been  made,  and  the  jury  should 
have  been  immediately  told  by  the  trial  court  to  disregard  the 
statement,  inasmuch  as  the  oath  which  they  had  taken  required 
them  to  render  a  verdict  solely  upon  the  evidence.      The  state- 
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ment  of  the  district  attorney,  in  his  closing,  was  equally  pre- 
judicial to  the  defendant,  in  which  he  stated,  in  effect,  that  if 
the  jury  did  not  find  the  defendant  guilty  they  would  become 
particeps  criminis  "  in  the  horrible  crime  of  taking  blood 
money."  Other  statements  were  equally  bad.  The  language 
used  by  Judge  Vann,  in  reversing  the  judgment  of  conviction 
in  People  v.  Fielding  (158  N.  Y.  542),  is  just  as  applicable  in 
this  case  as  it  was  in  that.  He  said :  ^^  The  average  man  can- 
not read  the  eloquent  but  inflammatory  language  of  the  district 
attorney  without  being  impressed  by  it,  and  it  is  safe  to  pre- 
sume that  the  effect  would  be  heightened  by  hearing  those  words 
spoken  with  animation  and  enthusiasm,  under  the  exciting  cir^ 
cumstanoes  surrounding  an  important  criminal  trial.  The  jury 
might  be  told  by  the  court  to  forget  them,  but  could  they  forget 
them !  They  might  be  told  to  disregard  them,  but  how  can  we 
be  certain  that  they  did  disregard  them?  Moreover,  some  of 
the  most  objectionable  language  was  not  alluded  to  by,  the  court 
in  its  charge,  and  instructions  to  the  jury  do  not  always  neu- 
tralize, either  as  a  matter  of  law  or  fact,  the  effect  of  improper 
remarks  in  their  presence.  (People  v.  Corey,  157  N.  T.  332, 
846 ;  Brooks  v.  Eochester  Ey.  Co.,  156  N.  Y.  244,  252 ;  People 
V.  Hill,  37  App.  Div.  327;  Swan  v.  Keough,  35  App.  Div.  80.) 
From  our  observation  of  jurymen,  we  think  the  language  under 
consideration  would  be  apt  to  turn  their  minds  against  the  de- 
fendant, divert  their  attention  from  the  evidence  and  prevent 
the  exercise  of  sound  and  dispassionate  judgment  upon  the 
merits."  It  seems  unnecessary  to  add  anything  further,  be- 
cause if  the  language  used  by  the  district  attorney  in  this  case 
is  compared  with  that  used  in  the  case  in  which  the  above  re- 
mark was  made,  as  well  as  in  People  v.  Mull  (167  N.  Y.  247), 
it  will  be  found  that  it  is  much  more  subject  to  criticism  than 
that  used  in  either  of  those  cases.  (See,  also,  People  v.  Smith, 
162  K  Y.  520;  People  v.  Milks,  55  App.  Div.  372;  People  v. 
Smith,  id.  368 ;  Peo^e  v.  Eay,  36  id.  389.) 
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The  defendant  waa  entitled  to  a  legal  trial,  conducted  in  a 
proper  way,  and  to  be  convicted,  if  at  all,  upon  evidence  such 
as  the  law  approves.  This  he  did  not  hava  The  trial  was 
illegal,  for  the  reason  that  the  grand  jury  acted  without  juris- 
diction in  finding  the  indictment  under  which  the  trial  was  had ; 
improper  evidence  was  received,  and  the  method  pursued  by  the 
prosecuting  officer  was  such  as  the  law  does  not  sanction.  Nor 
is  it  any  answer  to  this  suggestion  to  say  tliat  the  defendant  is 
guilty  of  the  crime  of  which  he  has  been  convicted.  Such  sug- 
gestion only  begs  the  question.  The  guilt  or  innocence  of  the 
defendant  must  be  determined  by  a  jury  and  not  by  the  court, 
and  if  the  court  usurps  the  province  of  the  jury  in  this  respect, 
it  takes  from  the  defendant  what  the  constitution  of  the  State 
has  guaranteed  to  him,  viz.,  trial  by  jury.  This  same  sug- 
gestion was  made  in  People  v.  Mull  (supra) ^  and  the  Court  of 
Appeals  effectually  disposed  of  it  by  saying :  "  If  it  be  said 
tliat  in  the  case  before  us  there  is  no  reasonable  doubt  of  the 
defendant's  guilt,  it  should  be  remembered  that  it  is  not  for 
the  courts  but  for  the  jury  to  say  this  by  their  free  and  impartial 
verdict,  and  we  cannot  know  that  they  have  said  it  when  we  do 
know  that  they  were  told  by  the  district  attorney  .  .  .  that 
their  own  good  repute  was  in  jeopardy  and  could  only  be  saved 
by  convicting  the  defendant" 

I  am  of  the  opinion,  therefore,  for  the  reasons  given,  that 
justice  requires  that  the  defendant  should  have  a  new  trial. 

Van  Brunt,  P.  J.,  concurred;  Pattbbson  and  O'Brien, 
JJ.,  dissented. 

Laughlin,  J.  (concurring)  :  I  am  of  the  opinion  that,  for 
the  reasons  assigned  in  the  opinion  of  Mr.  Justice  Patterson, 
the  second  indictment  was  regularly  found  and  is  valid ;  but  T 
concur  in  that  part  of  the  opinion  of  Mr.  Justice  McLaughlin 
which  holds  that  the  reception  of  the  lestimony  of  Nettie 
Brexler  concerning  what  was  said  to  the  defendant  by  Mrs. 
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Schmitt  to  which  she  did  not  hear  the  defendant's  reply,  was 
reversible  error,  and  also  in  that  part  of  his  opinion  which  holds 
that  the  conduct  of  the  assistant  district  attorney  also  requires  a 
reversal. 

I  think  that  the  test  by  which  it  should  be  determined  whether 
a  trial,  either  civil  or  criminal,  is  to  be  permitted  to  stand  or 
is  to  be  rendered  nugatory  for  something  outside  of  the  evidence 
occurring  in  the  court  room,  should  be  whether  the  presiding 
justice  properly  conducted  the  trial  or  was  guilty  of  any  error 
in  regulating  the  conduct  of  the  jurors,  attorneys,  counsel  or 
spectators.  If  the  judge  performs  his  full  duty  it  ought  not  to 
be  in  the  power  of  any  one  to  render  the  trial  fruitless  upon 
such  grounds.  If  an  attorney  or  counsel,  either  in  his  opening 
or  closing  remarks  or  during  the  trial,  attempts  to  say  or  says 
something  improper,  I  doubt  whether  there  is  any  case  where  it 
would  not  be  within  the  power  of  the  presiding  justice  by  ad- 
ministering a  proper  rebuke  and  sufficiently  admonishing  the 
jurors,  to  remedy  the  error  and  prevent  any  injurious  conse- 
quences; and  in  case  of  his  failure  to  so  act,  the  criticism  of 
the  appellate  court  in  reversing  should  fall  upon  him  as  well 
as  upon  the  attorney  or  counsel.  But  the  Court  of  Appeals  has 
apparently  decided  that,  in  criminal  cases  at  least,  reversible 
errors  may  occur  owing  to  the  impassioned  remarks  of  a  district 
attorney,  even  though  the  trial  justice  does  his  full  duty.  Con- 
sequently district  attorneys  and  their  assistants  should  conform 
tbeir  conduct  to  the  limitations  prescribed  by  the  Court  of  Ap- 
peals, and  conformity  thereto  should  be  compelled  by  the  justice 
presiding.  In  the  case  at  bar  I  think  the  bounds  of  propriety 
were  overstepped  by  the  district  attorney-  far  more  than  in  cases 
where  the  Court  of  Appeals  has  seen  fit  to  reverse  on  that 
ground. 

I,  therefore,  vote  to  sustain  the  second  indictment,  and  also 
for  a  new  trial  for  the  reasons  stated. 
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Pattebson,  J.  (difleenting) :  I  am  unable  to  concur  in  the 
opinion  of  Mr.  Justice  McLaughlin  written  in  this  case,  or 
in  the  conclusion  that  the  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  should  be  reversed.  Prominently  ap- 
pearing in  the  record  is  the  fact  that  the  rights  of  the  defendant 
as  they  are  related  to  the  merits  of  the  case  were  so  carefully 
protected  by  the  recorder  who  presided  at  the  trial  that  not  a 
single  exception  was  taken  to  his  charga  The  defendant's 
counsel  were  so  thoroughly  satisfied  with  it,  that  they  declared 
the  court  had  so  fully  covered  everything  they  had  requested  in 
the  way  of  instructions  that  they  withdrew  all  of  their  proposed 
requests  to  charga  That  disposes  of  much  of  the  argument 
that  the  defendant  was  not  accorded  a  fair  trial.  He  and  his 
counsel  were  at  least  content  with  the  manner  in  which  the  case 
ultimately  went  to  the  jury,  and  we  are,  therefore,  only  to  in- 
quire whether  his  legal  rights  were  denied  by  the  violation  of 
substantial  provisions  of  law,  or  by  material  errors  committed 
during  the  progress  of  the  trial  relating  to  matters  of  evidence, 
or  whether  such  misconduct  of  those  engaged  in  the  prosecution 
occurred  as  to  satisfy  an  appellate  court  that  the  verdict  of  the 
jury  finding  the  defendant  guilty  must  have  been  influenced  by 
such  misconduct. 

In  the  first  place,  the  authority  of  the  district  attorney  to  put 
the  defendant  on  trial  at  all  is  challenged.  The  facts  con- 
nected with  that  challenge  are  very  simpla  The  indictment 
upon  which  the  defendant  was  tried  and  convicted  was  found 
to  be  a  true  bill  by  the  grand  jury  on  the  26th  day  of  June, 
1901.  It  was  found  under  sections  48  and  72  of  the  Penal 
Code.  The  grand  jury  previously  and  at  the  same  June  term, 
to  wit,  on  the  I7th  of  June,  1901,  had  found  another  indictment 
against  the  same  defendant  under  section  72  of  the  Penal  Code. 
On  the  same  day,  according  to  the  indorsement  on  the  first  in- 
dictment, the  defendant  pleaded  not  guilty,  but  on  the  liwentieth 
of  June,  that  plea  was  withdrawn  and  a  demurrer  to  the  indict- 
ment was  filed.      Argument  was  had  thereupon  on  the  21st  of 
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June,  1901.  On  the  26tli  of  June,  1901,  the  first  was  declared 
superseded  by  the  seeond  indictment  On  the  first  indictment 
was  indorsed  the  fact  that  it  was  superseded,  and  on  the  second 
an  indorsement  was  also  made  that  it  superseded  the  one  filed 
June  17,  1901.  The  defendant  also  demurred  to  the  second 
indictment  and  the  demurrer  was  overruled  and  the  defendant 
put  upon  trial.  No  decision  was  ever  made  upon  the  demurrer 
to  the  first  indictment  and  upon  the  trial  under  the  second,  the 
defense  is  advanced  that  the  pendency  of  an  issue  of  law  raised 
upon  the  first  indictment  precludes  the  attachment  of  juris- 
diction under  the  second  indictment,  and  that  the  first  indict- 
ment could  not  be  superseded  urider  the  provisions  of  the  Code 
of  Criminal  Procedure,  and  that  the  defendant  could  not  be  re- 
indicted until  the  first  demurrer  had  been  disposed  of  and  then 
only  (if  the  demurrer  were  sustained)  in  the  event  of  the  court 
permitting  a  resubmission  to  the  grand  jury  to  be  mada 

That  the  Code  of  Criminal  Procedure  applies  to  all  proceed- 
ings in  criminal  actions  from  the  time  it  took  effect  is  manifest ; 
that  it  fumishee  exclusive  rules  of  procedure  for  all  cases  and 
in  all  stages  of  criminal  actions  and  proceedings  falling  within 
its  provisions  needs  no  argument,  but  that  such  provisions  cover 
conditions  and  situations  not  expressly  or  impliedly  within  it  is 
not  a  tenable  proposition.  Nowhere  in  that  Code  is  reference 
made  to  the  supersession  of  one  indictment  by  another  found  by 
the  same  grand  jury  at  the  same  term  or  otherwise,  and  yet  a 
statute  has  been  in  existence  for  more  than  seventy  years,  and 
is  still  in  existence,  which  provides  that,  "  if  there  be  at  any 
time  pending  against  the  same  defendant  two  indictments  for 
the  same  offence  or  two  indictments  for  the  same  matter,  al- 
though charged  as  different  offences,  the  indictment  first  found 
shall  be  deemed  to  be  superseded  by  such  second  indictment 
and  shall  be  quashed."  When,  in  1886,  the  Legislature  under- 
took the  task  of  searching  the  great  body  of  the  statutory  law  of 
the  State,  to  winnow  it  and  declare  what  enactments  were  no 
longer  in  force,  it  specifically  excepted  from  the  repealing  act, 
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passed  June  5,  1886  (Laws  of  1886,  chap.  693),  the  provision 
of  section  42  of  article  2  of  title  4  of  chapter  2  of  the  4tli  part 
of  the  Eevised  Statutes  (2  E.  S.  726),  being  that  above  quoted, 
concerning  the  superseding  of  one  indictment  by  another. 
Obviously  this  section  of  the  Revised  Statutes  was  retained  bb 
part  of  the  body  of  the  law  because  no  provision  had  been  made 
in  the  Code  of  Criminal  Procedure  for  such  a  case.  Its  reten- 
tion necessarily  recognized  that  one  indictment  may  be  super- 
seded by  another,  and  it  was  enacted  simply  to  r^ulate  a  rule 
of  the  common,  law.  We  are  not  without  information  that  such 
was  the  object  of  that  statute.  In  People  v.  Monroe  Oyer  and 
Terminer  (20  Wend.  110),  Judge  Co  wen  refers  to  it  as  being 
a  singular  statute  and  states  that  why  it  should  have  been  passed 
in  regard  to  a  matter  which  stood  upon  a  much  better  footing 
at  the  common  law  it  is  difficult  to  conceive.  What  the  footing 
of  the  rule  at  the  common  law  was  is  referred  to  in  the  proceed- 
ings against  Stratton  and  others  for  deposing  Lord  Pigot  (21 
How.  St  Tr.  1048),  where  the  solicitor-general  moved  to 
quash  an  information  because  the  crown  might  go  on  to  trial 
and  judgment  on  a  new  information,  notwithstanding  the  pen- 
dency of  a  former  one,  stating  that  on  all  indictments  or  in- 
formations for  crimes  the  pendency  of  another  prosecution  for 
the  same  offense  cannot  be  pleaded  as  it  may  be  upon  informa- 
tion for  penalties.  In  Hawkins^  Pleas  of  the  Crown  (book  2, 
chap.  34,  sec.  1),  it  is  said  that  another  prosecution  depending 
is  not  a  good  plea  to  an  indictment  In  Matter  of  Stratton  the 
court  refused  to  quash  because  the  attorney-general  had  it  in 
his  power  by  entering  a  nol,  pros,  to  dispose  of  the  information, 
and  that  was  the  condition  at  the  common  law  referred  to  by 
Judge  Co  WEN  in  the  case  above  cited. 

The  amendment  of  the  common  law  by  the  section  of  the  Re- 
vised Statutes  above  quoted  consists  in  the  provision  that  the  first 
indictment  must  be  quashed.  That  section  declares  a  positive 
rule  of  law  which  permits  of  the  supersession  of  one  indictment 
by  another  by  direction  of  the  court,  for  under  the  case  of  Peo- 
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pie  V.  Monroe  Oyer  and  Terminer  the  action  of  the  court  is 
required  before  the  first  indictment  may  be  suppressed.  The 
indorsements  upon  the  indictments  in  this  case  are  part  of  the 
record  before  us,  and,  in  the  absence  of  anything  to  show  to  the 
contrary,  we  must  presume  that  the  first  indictment  was,  in 
substance,  quashed  by  being  Superseded  by  order  of  the  court 
and  not  by  the  act  of  unauthorized  officials  or  other  persons. 
Here,  then,  is  a  positive  rule  of  law  which  is  sought  to  be  limited 
by  some  construction  which  it  is  supposed  will  harmonize  it 
with  the  provisions  of  the  Code  of  Criminal  Procedure.  There 
is  nothing  in  that  Code  to  limit  the  operation  of  the  rule  as  one 
of  the  common  law  modified  by  the  Revised  Statutes.  It  should 
be  given  the  same  effect  now  as  heretofore.  If,  instead  of 
maintaining  section  42,  in  force  as  part  of  the  Revised  Statutes, 
that  section  had  been  inserted  literally  in  the  Code  of  Criminal 
Procedure,  would  the  result  in  any  way  have  been  different? 
No  provision  of  that  Code  is  pointed  out  which  would  qualify 
the  rule.  It  would  still  be  an  independent  provision  for  getting 
rid  of  an  indictment,  defective  or  insufficient,  or  not  meeting 
the  requirements  of  a  particular  offense.  The  construction 
could  not  be  reasonably  given  that  by  the  simple  interposition 
of  a  demurrer  all  authority  to  supersede  an  indictment  should 
at  once  end  and  the  power  to  reindict  depend  entirely  upon  the 
discretion  of  the  judge  if  he  sustained  the  indictment  The 
provisions  of  the  Code  of  Criminal  Procedure  relating  to  de- 
murrers govern  and  control  in  cases  of  indictments  remaining 
uncanceled  and  of  record — not  to  those  quashed  and  superseded 
by  an  independent  provision  of  law.  No  question  is  involved 
here  of  the  defendant  being  twice  put  in  jeopardy.  A  de- 
murrer is  not  a  plea  (Code  Crim.  Proa,  sec.  321),  and  the  de- 
fendant was  never  put  upon  trial,  nor  did  he  incur  the  peril  of  a 
verdict  on  the  first  indictment 

Second.  We  are  further  asked  to  reverse  the  judgment  and 
set  aside  the  verdict  on  the  ground  of  the  abuse  of  counsel  for 
the  prosecution  in  statements  made  in  opening  the  case  and 
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in  summing  up  to  the  jury,  and  for  the  reason  that  such  state- 
ments related  to  matters  outside  and  irrelevant  to  the  issues  and 
"were  calculated  to  intimidate  and  coerce  the  jury  through 
threats  and  by  appeals  to  their  fears  and  public  opinion ;  were 
not  rebuked  by  the  judge  nor  their  continuance  stopped  when 
objected  to  by  the  defendant^  and  they  constitute  an  invasion  of 
the  defendant's  right  to  a  fair  and  proper  trial."  It  is  not 
necessary  to  repeat  the  remarks.  They  are  set  forth  in  the 
opinion  of  Mr.  Justice  McLaughljn.  The  recorder  is  now  put 
on  trial, 'but  I  am  unable  to  perceive  that  he  failed  in  his  duty 
to  the  defendant 

Concerning  the  speeches  or  remarks  of  counsel,  our  attention 
is  called  again,  as  is  becoming  quite  the  fashion,  to  People  v. 
Mull  (167  K  Y.  247);  People  v.  Fielding  (158  4d.  542); 
People  V.  Watkins  (23  App.  Div.  253).  Whatever  may  be 
drawn  from  these  cases  by  way  of  instruction  upon  the  subject 
of  ihe  duty  of  counsel  in  addressing  juries,  neither  they  nor  any 
other  cases  warrant  the  deduction  that  a  verdict  solemnly  ren- 
dered on  competent  and  convincing  evidence  must  be  set  aside, 
because  under  pressure  of  great  excitement  counsel  make  state- 
ments which  by  their  very  extravagance  are  rendered  harmless. 
What  right  have  we  to  assume  that  a  special  jury  drawn  from 
a  selected  number  of  the  most  intelligent  members  of  a  metro- 
politan community,  and  who  have  answered  the  requirements 
of  sections  7  and  8  of  the  act,  chapter  378,  Laws  of  1896,  would 
be  recreant  to  their  duty  and  coerced  or  induced  to  violate  their 
oaths  by  the  tumid  style  and  overshot  declamation  of  counsel  in 
argument,  even  if  in  unguarded  moments  these  blemishes  should 
be  introduced  in  an  address  by  so  very  able  and  accomplished 
a  lawyer  as  the  prosecutor  in  this  case.  What  was  said  by 
counsel  and  is  objected  to  here  was  calculated  rather  to  rei)el 
the  jurors  and  prejudice  them  against  the  speaker  than  other- 
wise. I  have  no  criticism  to  make  of  the  action  of  learned 
courts  in  setting  aside  verdicts  because  of  the  intemperate  lan- 
guage,used,  and  prejudicial  statements  deliberately  made  by 
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prosecuting  counsel,  manifestly  injurious  to  a  defendant  and 
which  may  have  been  influential  with  the  jury.  The  underlying 
inducement  to  such  action  has  always  been  the  conviction  of  the 
court  that,  under  the  circumstances  of  each  case,  the  nature  of 
the  charge,  the  character  of  the  evidence  and  the  atmosphere  of 
the  trial,  so  far  as  that  could  be  reproduced,  the  remarks  of 
counsel  were  such  that  average  men  must  or  may  have  been 
a£Fected  by  them  and  thus  influenced  to  render  a  verdict  In 
reaching  their  conclusion  courts  so  dealing  with  verdicts  act 
altogether  upon  their  own  impressions.  I  have  not  been  able 
to  discover  a  single  case  in  which  the  deliberate  finding  of  a 
jury  has  been  repudiated  and  nullified  where  the  remarks  of 
counsel  have  been  of  such  an  exaggerated  and  excessive  diar- 
acter  that  they  ought  not  to  influence  a  jury  of  weaklings.  This 
defendant  was  not  tried  before  such  a  jury,  but  one  impaneled 
from  the  special  jury  list  of  the  county.  I  cannot  believe  other- 
wise than  that  the  remarks  of  counsel  objected  to  in  this  case 
could  have  had  no  more  effect  upon  such  a  jury  than  the  idle 
wind. 

Third.  The  contention  is  further  made  by  the  appellant  that 
prejudicial  error  was  committed  by  the  trial  court  in  its  refusal 
to  strike- out  the  testimony  of  the  witness  Nettie  Drexler.  This 
woman  testified  that  she  overheard  a  conversation  which  took 
place  between  the  defendant  and  Lena  Schmitt  relating  to  the 
defendant's  conduct  in  making  raids  upon  the  house  kept  by 
the  latter,  turning  the  inmates  out  and  otherwise  molesting  and 
maltreating  them  after  he  had  been  paid,  as  the  prosecution 
claims,  to  protect  them.  This  witness  swears  that  she  heard 
Mrs.  Schmitt  say  to  the  defendant^  "  Why  did  you  do  this  to 
me?  You  took  money  and  now  you  are  chasing  out  the  girls." 
The  witness  Drexler  was  then  asked,  "  What  did  Bissert  say,  if 
anything?  A.  I  didn't  hear  what  answer  he  gave."  There- 
upon the  defendant's  counsel  moved  to  strike  out  the  testimony 
of  this  witness.  The  object  of  introducing  this  testimony  un- 
VoL.  XVI— 28 
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doubtedlj  was  to  show  tbat  tbe  defendant  acquiesced  in  the 
statement  made  by  Mrs.  Schmitt  in  the  conversation  testified 
to.      The  defendant  claims  that  the  fair  construction  of  the 
answer  of  the  witness  is  that  something  was  said  by  the  defend- 
ant in  reply  to  Mrs.  Schmitt,  while  the  prosecution  claims  that 
her  answer  is  susceptible  of  the  construction  that  the  defendant 
made  no   reply.       I  think   this  testimony   should  have   been 
stricken  out,  but  the  question  remains  whether  it  really  could 
have  had  any  effect  upon  the  jury,  or  whether  it  was  of  such 
importance  that  a  verdict  found  upon  other  and  independent 
evidence  suflBcient  to  establish  the  charge  should  be  set  aside. 
That  it  was  not  regarded  as  of  any  consequence  by  the  defense, 
the  prosecution  or  the  court  seems  to  be  a  fair  conclusion  from 
reading  the  record  of  the  subsequent  stages  of  the  trial.      We 
have  in  the  record  in  full  the  addresses  to  the  jury  of  the  de- 
fendant's counsel,  the  counsel  for  the  prosecution  and  also  the 
judge's  charga      No  reference  whatever,  even  the  slightest,  is 
made  to  the  testimony  of  the  woman  Drexler  in  these  addresses 
or  in  the  charge.      It  was  entirely  ignored.      The  verdict  was 
evidently  found  upon  the  testimony  of  Lena  Schmitt  and  of 
another  witness  who  is  not  referred  to  in  the  opinion  of  Mr. 
Justice  McLaughlin,  but  who  furnished  corroboration  of  the 
witness  Schmitt,  which  the  court  instructed  the  jury  was  re- 
quired to  authorize  a  conviction.      The  witness  Rosie  Green- 
berg,  called  by  the  prosecution,  testified  that  she  saw  the  money 
given  as  a  bribe  actually  handed  by  Lena  Schmitt  to  the  de- 
fendant     She  swears  to  the  conversation  had  between  the  de- 
fendant and  Schmitt  in  the  front  room  of  Schmitt's  house  and 
that  the  defendant  said  he  had  seen  the  police  captain  and  that 
everything  was  all  right;  that  Schmitt  asked  him  how  many 
girls  he  would  allow  her  to  keep,  to  which  he  replied  five  or  six, 
and  that  she  saw  Schmitt  hand  the  defendant  Bissert  a  roll 
of  money.      That  was  independent  corroboration,  the  testimony 
coming,  it  is  true,  from  a  contaminated  source,  for  this  witness 
was  one  of  the  inmates  of  the  Schmitt  den.     But  her  credibility 
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was  for  the  jury.  We  are  referred  to  what  was  said  by  the 
Court  of  Appeals  in  Moller  v.  MoUer  (115  N.  Y.  466),  as  to 
the  evidence  of  a  prostitute  or  one  of  admittedly  low  and  de- 
praved character  requiring  corroboration,  but  in  Winston  v. 
Winston  (165  N.  Y.  556),  commenting  upon  the  Moller  case, 
the  court  said  that  in  that  case  it  did  not  intend  to  hold  that 
corroboration  of  a  prostitute's  testimony  was  a  rule  of  evidence, 
but  one  for  the  guidance  of  judges.  In  his  charge  to  the  jury 
in  the  case  now  before  us,  the  recorder  accepted  that  guidance 
and  very  carefully  instructed  the  jury,  quite  to  the  satisfaction 
of  the  defendant's  counsel  (for  no  exception  to  the  charge  and 
no  request  was  made  for  further  instructions)  in  the  following 
words :  "  The  testimony  of  prostitutes,  as  a  general  thing, 
should  be  very  closely  scrutinized  and  weighed  by  a  jury,  and 
a  conviction  should  never  be  had  upon  the  testimony  of  prosti- 
tutes, unless  such  testimony  conforms  to  the  circumstances 
hapi)ening  at  or  about  the  time,  and  impresses  the  jury  with  the 
inherent  truth  of  the  story."  In  the  same  connection,  the  court 
quoted  the  language  of  the  presiding  justice  of  this  court  in 
Matter  of  Cross  (85  Hun,  357),  as  follows:  "It  is  un- 
doubtedly true  that  much  of  the  evidence  upon  which  we  must 
rely,  if  crime  is  to  be  punished,  comes  from  polluted  sources. 
Crime  is  not  committed,  ordinarily,  with  respectable  and  re- 
putable witnesses  looking  on,  who  can  testify  to  the  facts,  but  it 
^as  its  birth  largely  in  secret  and  amongst  the  disreputable; 
and  the  proof  of  its  commission  must  be  established,  if  at  all, 
by  proof  t^ken  from  this  class  of  the  community.  These  facts 
should  be  no  reason  for  allowing  crime  to  go  unpunished.  It 
necessitates,  however,  a  closer  examination  of  the  evidence,  and 
some  corroboration  of  the  witnesses,  either  from  the  nature  of 
their  testimony  given,  or  by  the  testimony  of  other  witnesses. 
If  the  story  of  such  a  witness  is  of  such  a  character,  and  so  con- 
sistent in  its  details,  and  harmonizes  so  well  with  surrounding 
circumstances  as  to  carry  conviction,  even  where  there  is  no 
corroborating  testimony,  it  may  afford   satisfactory  proof  of 
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guilt  But  where  such  evidence  is  not  consistent,  abounds  in 
contradictions  and  shows  a  disregard  of  the  truth,  clearly  it 
cannot  form  the  basis  of  a  judgment  establishing  crime." 

Other  grounds  for  reversing  this  judgment  are  urged  upon 
us  very  strenuously  by  the  learned  counsel  for  the  appellant 
They  are  not  referred  to  in  the  opinion  of  Mr.  Justice  Mc- 
Lactghlin,  but  one  or  two  of  them  should  rec^ve  some  notice. 

Fourth.  It  is  claimed  by  the  appellant  that  there  was  a  fatal 
variance  between  the  indictment  and  the  proof.  It  is  charged 
in  the  indictment  that  the  offense  with  which  the  defendant  was 
charged  was  committed  on  October  15,  1900,  while  the  proof 
shows  that  the  alleged  crime  was  actually  committed  on  the  29th 
of  September,  1900.  Upon  this  appearing  on  the  trial,  the  de- 
fendant  sought  to  take  advantage  of  it  in  a  perfectly  Intimate 
way;  but  the  variance  was  not  material  in  this  case,  for  the 
allegation  of  time  in  an  indictment,  unless  such  time  is  of  the 
essence  of  the  offense,  need  not  be  proved  as  laid  in  the  indict- 
ment Such  was  the  rule  at  common  law,  even  in  cases  of  high 
treason.  (Sir  Henry  Vane's  Case,  6  How.  St  Tr.  131.)  That 
rule  has  been  followed  in  People  v.  Formosa  (131  N.  Y.  478)  ; 
People  V.  Willis  (158  id.  392)  ;  People  v.  Emerson  (53  Hun, 
437);  People  v.  Jackson  (111  K  Y.  363),  and  other  cases; 
and  section  280  of  the  Code  of  Criminal  Procedure  provides 
that  the  precise  time  at  which  the  crime  was  committed  need 
not  be  stated  in  the  indictment,  but  it  may  allege  it  to  have 
been  committed  at  any  time  before  the  finding  thereof,  "  except 
where  the  time  is  a  material  ingredient  in  the  crima" 

Fifth.  It  is  also  urged  by  the  appellant  that  the  second  in- 
dictment was  improperly  found,  because  witnesses  were  not  re- 
examined by  the  grand  jury.  If  a  second  indictment  might  be 
foimd  at  all,  it  was  not  necessary  to  reexamine  the  witnesses. 
"  The  grand  jury  at  any  time  during  its  term  of  organization 
and  service,  even  though  it  be  at  a  subsequent  term  of  the  court, 
may  find  a  second  indictment  as  a  substitute  for  the  first,  with- 
out hearing  the  evidence  anew."      (1  Bish.  Crim.  Proc.   [3d 
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ed.],  sec  870.)  Where  a  bill  has  been  withdrawn  or  quashed, 
u  new  bill  may  be  found  as  a  substitute  by  the  same  grand  jury 
without  examining  witnesses.  (Whart.  Crim.  PI.  &  Pr.  [Sth 
ed.],  sec.  365.)  I  find  nothing  in  the  Code  of  Criminal  Pro- 
cedure which,  if  I  am  right  in  the  conclusion  that  a  second  in- 
dictment may  be  found  to  supersede  the  firsts  requires  the  grand 
jury  to  examine  anew  the  witnesses  upon  whose  testimony  or 
statements  the  first  indictment  was  found. 

Sixth.  The  principal  witness  for  the  prosecution  to  prove  the 
crime  laid  in  the  indictment  was  one  Lena  Schmitt  She  testi- 
fied that  on  a  certain  day  she  paid  a  certain  sum  of  money  to 
the  defendant  for  what  is  called  "  police  protection  "  in  con- 
ducting and  maintaining  a  house  of  prostitution.  The  prosecu- 
tion was  allowed  to  prove  that  on  a  date  a  few  days  preceding 
that  upon  which  the  alleged  payment  to  the  defendant  was  made 
this  witness  drew  from  a  savings  bank  a  sum  of  money.  This 
was  testified  to  by  an  officer  of  the  bank  in  which  Lena  Schmitt 
kept  her  account.  That  proof  was  undoubtedly  considered 
material  as  showing  that  the  witness  Schmitt  was  possessed  of 
money  and  the  source  from  which  she  obtained  it.  I  do  not 
think  it  was  material  evidence,  but  at  the  same  time  it  was  not 
of  such  a  character  as  would  affect  the  merits  of  the  case.  It 
was  entirely  immaterial  where  she  got  the  money,  if  it  was 
actually  paid  to  the  defendant.  The  point  in  issue  was,  whether 
money  was  paid.  That  was  to  be  proven  to  the  satisfaction  of 
the  jury  beyond  a  reasonable  doubt.  If  the  proof  were  suffi- 
cient to  establish  that  fact  beyond  a  reasonable  doubt,  then  the 
evidence  as  to  the  source  from  which  the  money  was  obtained 
oould  not  have  any  influence  upon  the  verdict  And  the  same 
considerations  are  applicable  to  proof  allowed  of  Lena  Schmitt 
buying  furniture  for  the  house  she  kept  and  maintained  for 
unlawful  purposes.  The  admission  of  these  matters  in  evidence 
may  constitute  technical  errors,  but  to  my  apprehension  are  not 
sufficient  to  reverse  the  judgment,  because  they  were  not  pre- 
judicial.     (Code  Crim.  Pro.,  sec.  642.) 
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Various  circumstances  and  details  scattered  through  the  rec- 
ord, to  which  it  is  not  necessary  now  to  refer,  come  in  aid  of 
the  truth  of  the  testimony  of  the  chief  witnesses  for  the  prosecu- 
tion. It  is  not  required  that  special  reference  should  be  made 
to  any  other  of  the  arguments  advanced  by  the  appellant  for  the 
reversal  of  this  judgment, 

I  think  the  defendant  was  properly  convicted  on  the  evidence, 
and  that  the  judgment  should  be  affirmed. 

O'Bkien,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 


Sapreme  Court— Appellate  Diyision^  First  Department.^ 

April,  1902. 

THE    PEOPLE    V.    WOYCSEK    PANYKO. 

(71  App.  Div.  324.) 

1.  Abduction — Penal  Code,  Sec.  283 — ^Testimony. 

Another  female  abducted  at  the  same  time  with  complainant  may 
testify  as  to  such  abduction,  even  though  she  was  an  accomplice. 

Appeal  by  the  defendants,  Woycsek  Panjko  and  anotliery 
from  a  judgment  of  the  Court  of  General  Sessions  of  the  Peace 
in  and  for  the  city  and  county  of  Ifew  York  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  said  court  on  the 
28th  day  of  February,  1902,  convicting  the  defendants  of  the 
crime  of  abduction,  and  also  from  an  order,  entered  in  said 
clerk's  office  on  the  28th  day  of  February,  1902,  denying  the 
defendants'  motion  for  a  new  trial  made  upon  the  minutes. 

Lewis  Stuyvesant  Chanler,  for  the  appellants. 

Howard  S.  Gans,  for  the  respondent 
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Patteeson^  J. :  These  defendants  were  jointly  indicted  for 
kidnapping  and  abduction  under  sections  211  and  282  of  the 
Penal  Coda  On  the  trial  the  charge  of  kidnapping  was  aban- 
doned and  a  conviction  was  had  upon  the  abduction  count. 

Upon  this  appeal  the  following  grounds  are  urged  for  a  re- 
versal of  the  judgment:  (1)  That  the  evidence  was  not  suffi- 
cient to  support  the  verdict;  (2)  that  there  was  no  sufficient 
corroboration  of  the  testimony  of  Julia  Proft,  the  principal  witr 
ness  for  the  prosecution  and  the  girl  alleged  to  have  been  ad- 
ducted  by  the  defendants;  and  (3)  that  an  error  was  com- 
mitted by  the  court  in  refusing  to  allow  the  counsel  for  the 
defendants  to  inspect  a  certain  letter  used  by  the  principal  wit- 
ness for  the  prosecution  to  refresh  her  memory  as  to  a  date. 

First.  The  evidence  was  absolutely  convincing  that  both  the 
defendants  were  guilty  of  the  charge  contained  in  the  indict- 
ment, of  abducting  the  child,  Julia  Proft,  an  infant,  under  the 
age  of  fourteen  years,  with  the  intent  to  receive,  harbor,  em- 
ploy, use,  or  cause  to  be  used,  such  female  for  the  purpose  of 
prostitution.  Both  the  defendants  are  clearly  associated  with 
the  crime  charged  in  the  indictment.  The  facts,  in  few  words, 
are  these : '  The  defendant  Panyko  met  the  child,  Julia  Proft, 
in  a  park  in  the  borough  of  Manhattan  and  asked  her  if  she  did 
not  want  employment,  to  which  she  responded  "yes."  He 
gave  her  a  card  directed  to  the  defendant  Hitter,  who  seemed 
to  be  in  charge  of  some  kind  of  an  employment  agency.  She 
went  with  this  card  to  Hitter,  who  promised  to  secure  her  em- 
ployment On  the  night  of  the  same  day,  Hitter  went  to  a  place 
called  Dewey  Hall,  where  he  was  informed  by  Julia  Proft  she 
would  be;  and  there  he  introduced  her  to  a  girl  named  Annie 
Dobransky,  and  said :  "  This  girl  is  going  to  go  with  you  as 
cook,  and  you  as  nurse  to  children."  The  defendant  Panyko 
was  present  at  the  tima  An  appointment  was  then  made  that 
the  girl  should  be  at  Hitter's  place  of  business  the  following 
morning.  The  two  girls  went  there  and  were  taken  by  Hitter 
to  lunch,  and  afterwards  to  supper.      About  eight  or  nine  o'clock 
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on  the  same  ni^t,  the  two  girls  were  taken  to  the  Jersey  City 
ferry  by  Hitter  and  Panyko;  Hitter  there  left  them,  and 
Panyko  took  them  to  Philadelphia-  There  he  took  them  to  a 
furnished  room,  stayed  in  that  room  with  them  during  the  night, 
attempted  to  have  intercourse  with  the  Proft  girl,  which  she 
resisted,  but  did  have  intercourse  with  the  Dobransky  girl.  He 
afterwards  deserted  them  in  that  city,  leaving  them  there  penni- 
less. They  resorted  to  prostitution  to  gain  enough  money  to 
return  to  New  York.  After  their  return  they  called  on  Hitter, 
and  the  conversation  then  had  by  him  with  the  girls  indicates 
sufficiently  that  Hitter  was  thoroughly  conversant  with  the  pur- 
pose of  Panyko  in  taking  the  girls  to  Philadelphia.  Without 
going  into  the  evidence  in  detail,  it  may  be  said  that  the  nefar- 
ious design  of  these  two  defendants  in  getting  the  girls  into 
tiieir  clutches  was  fully  established. 

Second.  The  indictment  charges  the  offense  to  have  becai 
committed  only  in  respect  to  the  abduction  of  Julia  Proft,  and 
she  was  the  principal  witness  to  establish  the  charge.  Annie 
Dobransky  fully  corroborated  in  every  important  detail  the 
story  told  by  Julia  Proft  It  is  claimed  that  this  is  not  suffi- 
cient corroboration  under  the  statute,  which  provides  that  in 
cases  of  this  character  the  testimony  of  the  female  abducted 
must  be  corroborated.  The  provision  of  section  283  is  to  the 
effect  that  no  conviction  for  abduction  can  be  had  upon  the 
testimony  of  the  female  abducted,  unsupported  by  other  evi- 
dence. The  statute  does  not  declare  what  the  character  of 
the  corroborative  evidence  must  be.  All  that  is  required  in 
this  case  is  tliat  the  testimony  of  Julia  Proft  should  be  corrobo- 
rated. The  witness  Dobransky,  although  abducted  at  the  same 
time,  was  not  rendered  incompetent  as  a  witness.  The  effect 
of  her  testimony  and  her  credibility  were  matters  for  the  jury. 
She  was  not  disqualified  from  giving  evidence.  She  was  not 
an  accomplice;  and  even  if  she  were,  she  would  be  permitted  to 
testify.  In  People  v.  Powell  (4  N.  Y.  Crim.  Kep.  585,  590), 
the  General  Term  of  the  Supreme  Court,  Third  Department, 
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say:  "  The  Penal  Code  (sec.  283)  declares  that  no  conviction 
can  be  had  for  abduction  upon  the  testimony  of  the  female  ab- 
ducted, unsupported  by  other  evidence.  Other  evidence  wa& 
given  by  defendant's  confederate,  and  though  he  may  be  an 
accomplice,  the  law  allows  him  to  testify  and  give  the  *  other 
evidence.'  "  If  this  rule  is  properly  stated  as  to  an  accom- 
plice, it  applies  with  equal  force  to  the  testimony  of  another 
person  abducted  by  the  same  parties  and  at  the  same  time  the 
offense  charged  in  the  indictment  was  oonmiitted.  The  evi- 
dence, I  think,  was,  therefore,  competent  and  sufficient  if  the 
jury  believed  it. 

Third.  The  date  at  which  the  offense  was  committed  was 
deemed  to  be  material  in  the  progress  of  the  trial,  and  the  wit- 
ness Proft  referred  to  a  letter  which  she  had  written  to  an  aunt 
while  she  was  in  Philadelphia  to  refresh  her  memory  as  to  a 
date.  The  counsel  for  the  defendant  asked  to  see  the  letter,  and 
the  court  would  not  allow  an  inspection,  stating  that  the  coun- 
sel for  the  defendants  might  have  an  exception  to  the  ruling. 
The  counsel  expressly  declared  that  he  did  not  want  an  excep- 
tion, but  he  wanted  the  truth  to  come  out  in  the  case.  There- 
upon he  was  permitted  to  recall  the  complainant  for  further 
cross-examination,  and  elicited  the  fact  that  although  she  wrote 
the  letter  to  her  aunt  from  Philadelphia,  she  made  no  reference 
in  it  to  any  of  the  matters  that  occurred  there  concerning  the 
alleged  attempt  of  Panyko  to  have  intercourse  with  her,  or  his 
deserting  her  on  the  public  streets.  That  was  evidently  a  fact 
the  counsel  wished  to  show  from  the  letter,  as  affecting  the  cred- 
ibility of  the  witness.  It  is  unnecessary  now  to  determine 
whether  he  would  have  been  entitled  to  an  inspection  of  the 
letter  or  not  He  waived  his  exception  to  the  ruling  of  the 
court  refusing  the  insi)ection,  and  if  an  error  was  committed, 
it  was  entirely  harmless  and  immaterial. 

The  judgment  should  be  affirmed. 

Van  Brunt,  P.  J.,  O'Brien,  McLaughlin  and  Laugiilin, 
JJ.,  concurred. 

Judgment  affirmed. 
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Sapreme  Court— Ippeleate    Diyision— FUrst  Department. 

April,   1902. 

THE   PEOPLE   V.    FREDERICK   WAGXER. 

(71  App.  Div.  399.) 

1.  Abbok. 

Upon  the  trial  of  defendant  indicted  for  arson  in  burning  a  dwell- 
ing house  January  30,  1901,  evidence  was  given  tending  to  show  that 
he  had  been  dispossessed  as  a  tenant  in  August,  1900,  when  he  de- 
clared that  he  would  "  fix  the  landlord  and  the  house  bj  putting 
it  ablaze,  and  if  it  wouldn't  blaze  he  would  pour  kerosene  oil  upon 
it."  That  on  January  14,  1901,  he  was  seen  in  the  hall  and 
frightened  small  boys  and  in  a  few  minutes  after  "there  was  a 
fire  in  the  house."  Furthermore,  that  he  spent  the  night  in  ques- 
tion in  saloons  and  about  the  streets  within  a  few  blocks,  and  was 
seen  within  a  block  and  a  half  of  the  premises  a  few  minutes  after 
the  fire  was  discovered.  Held,  that  as  the  location  of  the  fire  January 
1 4th  was  not  disclosed,  and  it  was  not  shown  how  the  fire  of  Jan- 
uary 30th  was  caused,  or  how  the  defendant  could  have  obtained 
access  to  the  cellar  where  it  started,  the  defendant  was  entitled  to 
an  acquittal. 

2.  Samjs. 

Although  the  defendant  did  not  except  to  the  charge  of  the  judge, 
wherein  he  assumed  that  the  fire  was  of  incendiary  origin,  this  does 
not  supply  the  want  of  evidence  of  the  criminal  origin  of  the  fire. 

Appeal  by  the  defendant,  Frederick  Wagner,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace,  in  and  for 
the  city  and  county  of  Xew  York,  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  said  court  on  the  22d  day 
of  April,  1901,  upon  the  verdict  of  a  jury  convicting  the  de- 
fendant of  the  crime  of  arson  in  the  first  degree,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  22d  day  of  April, 
1901,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Lewis  Stuyvesant  Chanler,  for  the  appellant. 

Howard  S.  Gans,  for  the  respondent 
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Laughun^  J. :  The  defendant  was  indicted  for  arson  in  the 
first  degree  for  feloniously  burning  a  dwelling  house  in  ihe 
city  of  New  York  on  the  night  of  January  30,  1901.  Upon 
the  trial  evidence  was  given  tending  to  show  that  between  three 
and  four  o'clock  in  the  morning  of  the  30th  of  January,  1901, 
a  fire  was  discovered  in  the  cellar  of  the  five  story  brick  tene- 
ment house,  known  as  No.  855  East  Eighty-eighth  street, 
which  was  occupied  by  twenty-six  families. 

Evidence  was  given  tending  to  show  that  defendant  had  been 
a  tenant  of  the  building  and  was  dispossessed  on  the  1st  day  of 
August,  1900 ;  that  on  being  evicted  he  declared  that  he  would 
"  fix  the  landlord  and  the  house  by  putting  it  ablaze,  and  if  it 
wouldn't  blaze  he  would  pour  kerosene  oil  upon  it;"  that  on 
the  14th  day  of  January,  1901,  he  was  seen  in  the  hallway  and 
freightened  some  small  boys  who  were  watching  him  up  the 
stairs  out  of  sight,  and  in  a  few  minutes  after  "  there  was  a  fire 
in  the  housa"  It  further  appeared  that  he  spent  the  night  in 
question  in  saloons  and  about  the  streets  within  a  few  blocks 
of  the  premises,  and  was  seen  within  a  block  and  a  half  of  the 
premises  a  few  minutes  after  the  fire  was  discovered. 

If  the  fire  was  of  incendiary  origin  there  was  doubtless  suffi- 
cient evidence  to  connect  the  defendant  witli  the  crime.  We 
think,  however,  that  the  testimony  utterly  fails  to  show  that 
the  crime  of  arson  was  committed  by  anybody.  ITot  a  single 
fact  or  circumstance  is  shown  to  indicate  that  the  fire  on  either 
of  these  occasions  did  not  originate,  from  natural  causes  or 
through  accident  The  defendant's  conduct  on  the  fourteenth 
of  January,  as  disclosed  by  the  evidence,  is  most  suspicious, 
and  if  he  at  that  time  made  an  unsuccessful  attempt  to  bum 
this  same  building  it  would  be  competent  and  cogent  evidence 
tending  to  connect  him  with  the  subsequent  fire,  if  of  incen- 
diary origin.  It  does  not  appear,  however,  where  the  fire  was 
on  the  fourteenth  of  January.  It  was  not  shown  whether  it 
was  in  the  cellar  or  garret,  in  a  public  hall  near  where  he  was 
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seen  or  to  which  he  had  access  or  in  a  private  apartment  to 
which  he  did  not  have  access. 

Taking  the  testimony  "  there  was  a  fire  in  the  house,"  which 
is  all  the  information  the  witnesses  were  asked  to  give,  literally 
the  fire  may  have  been  in  the  furnace  or  in  a  stove.  But 
probably  it  should  be  inferred  that  the  house  was  on  fire,  but 
as  has  been  observed,  neither  its  location  nor  the  attendant  cir- 
cumstances are  given. 

Conoeming  the  fire  on  the  thirtieth  of  January,  no  evidence 
is  given  with  reference  to  the  use  that  was  made  of  the  cellar, 
or  whether  the  fire  originated  near  a  furnace,  a  lighted  gas  jet, 
or  other  light  or  fire  from  whidi  it  might  have  been  naturally 
or  accidentally  caused.  Nor  was  any  evidence  given  as  to  how 
long  before  the  fire  was  discovered  any  one  had  been  in  the 
cellar.  Furthermore,  it  does  not  appear  how  the  defendant 
or  any  one  else  who  did  not  live  in  the  building  could  havo 
obtained  entrance  thereto  without  breaking  a  door,  window 
or  other  opening.  There  is  no  evidence  that  a  door  was  open 
or  unlocked  or  that  an  entrance  was  forced,  and  we  are  not  at 
liberty  to  indulge  in  presumptions  or  take  judicial  notice  of 
those  matters. 

Too  much  has  been  taken  for  granted  on  the  trial  of  this  case^ 
and  the  same  is  true  of  many  other  criminal  cases  coming  be- 
fore this  court.  The  People  should  have  offered  some  evidence 
tending  to  show  that  the  fire  was  of  incendiary  origin,  so  as 
to  warrant  the  essential  finding  of  the  corpus  delicti  by  the  jury 
as  a  basis  for  the  conviction  of  the  guilty  party.  There  is  no 
,  presumption  that  every  fire  that  occurs  in  a  thickly  populated 
city,  in  buildings  occupied  by  many  human  beings,  is  of  in- 
cendiary origin,  and  although  a  man  may  have  an  inclination 
and  a  motive  for  burning  a  building,  yet  the  burden  cannot  be 
placed  on  him,  if  perchance  it  should  bum,  of  showing  that  the 
fire  was  not  from  natural  causes. 

We  do  not  find  that  the  defendant  in  any  manner  waived  his 
right  to  insist  that  the  evidence  is  insufficient  in  this  regard  to 
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warrant  the  oonviotion.  At  the  close  of  the  plaintiffa  case  and 
at  the  dose  of  all  the  evidence  he  duly  moved  for  an  acquittal 
and  excepted  to  the  refusal  of  the  court  to  so  direct  the  jury. 
The  learned  trial  judge  in  his  charge  to  the  jury  assumed  that 
the  fire  was  of  incendiary  origin,  and  no  exception  was  taken 
to  this  charge,  but  we  think  that  does  not  supply  the  want  of 
evidence  of  the  criminal  origin  of  the  fira 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

Pattebson  and  McLaughlin,  J  J.,  concurred ;  Van  Brunt, 
P.  J.,  and  O'Brien^  jdissented. 

Judgment  reversed,  new  trial  granted. 


Gonrt  of  General  Sessions— New  York  County. 

April,   1902. 

THE    PEOPLE    V.    WILLIAM    O'CONNOR. 

(37  Misc.  754.) 
New  Trial — ^Newlt  Dibgovebed  Evidence — Code  Cbim.  Pbog.,  Seo.  465, 

SUED.  7. 

Although,  in  civil  cases,  newly  discovered  evidence  which  is  cumu- 
lative does  not  necessarily  afford  ground  for  denying  the  motion  for 
a  new  trial,  a  different  rule  prevails  in  criminal  cases,  and  where 
none  of 'the  substantial  rights  of  defendant  are  violated  upon  his 
trial  and  the  newly  discovered  evidence  is  simply  cumulative,  a 
motion  for  new  trial  will  be  denied. 

Motion  for  a  new  trial  made  after  judgment  based  upon . 
alleged  errors  and  irregularities  which  occurred  upon  the  trial, 
and  also  upon  the  ground  of  newly  discovered  evidence. 

William  Travers  Jerome,  District  Attorney,  for  People. 

Weeks  &  Battle,  for  defendant 
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Cowing,  J. :  This  is  a  motion  for  a  new  txial  made  after 
judgment  based  upon  alleged  errors  and  irregularities  which 
occurred  upon  the  trial,  and  also  upon  the  ground  of  newly 
discovered  evidenca  It  is  expressly  provided  by  section  466 
of  the  Code  of  Criminal  Procedure  that  an  application  for  a 
new  trial  must  be  made  before  judgment  in  all  cases  except 
where  the  groimd  of  the  motion  is  newly  discovered  evidence, 
whidi  may  be  made  at  any  time  within  one  year^  and  except 
also  in  case  of  a  sentence  of  death,  which  may  be  made  at  any 
time  before  execution.  It  will  be  observed  that  this  section  is 
mandatory,  and  precludes  me  from  considering  any  of  the 
grounds  upon  which  this  motion  is  predicated,  except  that  of 
newly  discovered  evidence. 

This  court  has  no  inherent  power  to  grant  a  new  trial,  but 
such  power  as  it  has  is  statutory,  and  is  found  in  the  Code  of 
Criminal  Prooedura  Section  463  gives  this  court  the  power 
to  grant  a  new  trial. 

Section  465  provides  upon  what  grounds  a  new  trial  may  be 
granted  and  section  466  provides  within  what  time  the  applica- 
tion must  be  made.  Subdivision  7  of  section  465  expressly 
provides  that  a  new  trial  may  be  granted,  where  it  is  made  to 
appear,  by  affidavit,  that  upon  another  trial  the  defendant  can 
produce  evidence  such  as,  if  before  received,  would  probably 
have  changed  the  verdict,  if  such  evidence  has  been  discovered 
since  the  trial,  is  not  cumulative,  and  the  failure  to  produce 
it  on  the  trial  was  not  owing  to  want  of  diligence.  It  will  be 
observed  that  this  section  of  the  Code  of  Criminal  Procedure 
expressly  provides  that  to  justify  the  granting  of  a  new  trial 
upon  the  ground  of  newly  discovered  evidence  it  must  not  be 
cumulative,  and  this  requires  the  court  to  determine  what  is 
cumulative  evidence  within  the  meaning  of  the  statute  and 
whether  the  evidence  in  question  is  of  that  character.  It  was 
held  in  People  v.  Leighton,  1  N.  Y.  Grim.  469,  "  that  evidence 
is  cumulative  when  it  is  of  the  same  nature  as  that  previously 
produced  to  establish  the  same  fact  or  facts." 
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Within  this  definition  the  newly  discovered  evidence  upon 
which  this  motion  is  based  is  simply  and  purely  cumulative 
evidence,  and  would  not  probably  have  changed  the  verdict  if  it 
had  been  introduced  upon  the  trial.  I  am  aware  that  in  civil 
cases  it  is  now  the  settled  rule  that  newly  discovered  evidence 
which  is  cumulative  does  not  necessarily  afford  ground  for 
denying  the  motion  for  a  new  trial,  but  it  seems  to  me  a 
different  rule  prevails  in  criminal  cases  where  there  is  an  ex- 
press statute  upon  the  subject.  In  October,  1901,  the  defend- 
ant was  tried  before  me  and  a  jury,  and  I  am  satisfied  that  he 
had  a  fair  and  impartial  trial,  and  that  the  evidence  fully  justi- 
fied the  verdict  of  the  jury.  The  defendant  was  ably  defended 
by  Mr.  Weeks,  his  counsel,  and  all  the  safeguards  provided  by 
the  law  to  protect  the  innocent  were  made  available  to  the  de- 
fendant 

While  the  evidence  in  quantity  was  rather  in  favor  -of  the 
defendant,  in  my  opinion,  in  quality  it  Jjvas  greatly  in  favor  of 
the  People,  and  considering  the  appearance  of  the  defendant 
and  his  witnesses  upon  the  witness  stand  and  their  manner  of 
testifying,  I  should  have  been  greatly  surprised  if  tlie  jury  had 
come  to  any  other 'conclusion  than  the  one  they  did. 

Undoubtedly  every  person  charged  with  the  commission  of  a 
crime  is  entitled  to  have  his  day  in  court,  but  after  he  has  had 
his  day,  and  has  had  a  fair  and  impartial  trial  before  a  jury 
of  his  peers  and  has  been  convicted  by  them  upon  legal  evi- 
dence justifying  the  conviction,  he  should  not  be  granted  a  new 
trial. 

As  I  believe  that  none  of  the  substantial  rights  of  the  de- 
fendant were  violated  upon  his  trial,  and  that  the  newly  dis- 
covered evidence  is  simply  cumulative,  the  motion  of  the  d^ 
fendant  for  a  new  trial  is  denied. 

Motion  denied. 
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Supreme  Goart— Appellate  Division,  Third  Department. 

May,  1902. 

THE   PEOPLE   V.  THOMAS   J.    DIAMOND. 

(App.  Diy.  281.) 

1.  Indictment. 

The  iiLspection  of  the  minutes  of  the  grand  jury  is  not  a  right 
which  any  indicted  person  poesesses,  and  the  leave  to  examine  lies  in 
the  discretion  of  the  court. 

2.  Suo^— Obano  Jubt  Mat  Examine  in  the  Fibst  Instance. 

The  grand  jury  is  a  court  of  original  inquiry,  and  its  scope  of 
inquiry  is  not  limited  to  cases  where  a  preliminary  examination  has 
been  had  before  a  magistrate. 

3.  Same. 

The  facts,  concerning  a  disorderly  house,  collected  by  a  faithful 
discharge  of  duty  by  a  police  captain  could  be  used  for  either  one  of 
two  purposes,  either  to  repress  the  crime  or  to  hold  the  proprietress 
of  the  house  in  terrorem  for  tribute,  and  where  the  testimony  is  wholly 
barren  of  any  jproot  of  defendant  to  use  it  to  repress  it  was  sufficient 
to  support  a  verdict  t}iat  he  wilfully  omitted  to  discharge  his  du^. 

4.  Bams. 

A  modified  effort  to  enforce  the  laws  is  not  sufficient,  nor  have  the 
police  officers  any  discretion  in  the  premises. 

a.  EVIDENGB. 

Upon  the  trial  of  a  police  captain  for  failing  to  suppress  a  house 
of  prostitution,  weekly  reports  of  defendant  stating  that  the  place 
in  question  was  not  a  house  of  prostitution  are  admissible  in  evi- 
dence where  limited  by  the  court  to  the  question  of  the  wilfulness 
of  defendant  in  failing  to  discharge. 

Appeal  by  the  defendant,  Thomas  J.  Diamond,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
on  the  27th  day  of  November,  1901,  upon  the  verdict  of  a  jury 
convicting  the  defendant  of  the  crime  of  wilfully  omitting  to 
perform  a  duty  enjoined  by  law  upon  him,  and  also  from 
various  orders  and  decisions  made  in  the  intermediate  proceed- 
ings in  the  action. 

The  appellant  was  a  captain  of  police  in  command  of  the 
fifteenth  precinct  in  the  city  of  New  York.  The  indictment 
upon  which  he  was  tried  charges  him  with  the  violation  of  his 
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duty  as  a  public  officer  between  October  1,  1900,  and  May  1, 
1901,  and  the  specification  is  that  during  all  of  that  time  one 
Lena  Schmitt  openly  kept  a  house  of  prostitution  at  Xo.  27 
Stuyvesant  street,  in  said  precinct,  to  the  knowledge  of  defend- 
ant, and  defendant  wilfully  omitted  to  observe  and  inspect  tlie 
said  house  and  to  repress  the  same,  and  wilfully  suffered  tlie 
said  house  to  be  so  openly  and  notoriously  kept  and  maintained. 
The  jury  found  a  verdict  of  guilty. 

Henry  C.  Henderson,  J.  Eider  Cady,  Frederick  B.  House 
and  Louis  J.  Vorhaus,  for  the  appellant 

Zeb  A.  Dyer,  William  Travers  Jerome  and  Howard  S.  Gans, 
for  the  respondent 

Kellogg,  J. :  The  appellant  presents  several  alleged  grounds 
of  error  on  this  appeal,  and  considering  them  in  the  order  in 
which  the  errors  are  alleged  to  have  occurred  we  have : 

First  A  motion  before  the  recorder  in  the  city  of  New  York 
for  leave  to  inspect  the  minutes  of  the  grand  jury  was  denied 
except  upon  filing  a  stipulation  cutting  the  defendant  off  from 
some  statutory  rights.  If  the  defendant  had  a  right  to  inspect 
the  grand  jury  minutes,  the  condition  imposed  would  have  been 
a  fatal  error,  but  the  inspection  of  such  minutes  is  not  a  right 
which  any  indicted  person  possesses,  and  the  leave  to  examine 
lies  in  the  discretion  of  the  court  (Eighmy  v.  People,  79 
N.  Y.  560.)  We  do  not  think  the  discretion  was  here  abused. 
The  motion  was  subsequently  renewed  and  heard  upon  its 
merits  by  Justice  Heebick,  and  again  denied.  We  see  no 
•error  in  this. 

Second.  There  was  no  preliminary  examination  in  defend- 

■ant's  case  before  a  magistrate,  and  defendant  urges  that  the 

indictment  for  that  reason  should  have  been  dismissed.      I  do 

not  think  this  contention  can  be  upheld.      The  grand  jury  is  a 

Vol.  XYI— 29 
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court  of  original  inquiry,  and  its  powers  and  duties  in  this 
respect  are  stated  in  section  252  of  the  Code  of  Criminal 
Procedure.  "  The  grand  jury  has  power  and  it  is  their  duty 
to  inquire  into  all  crimes  committed  or  triable  in  the  county 
and  to  present  them  to  the  court"  Section  259  requires  a 
grand  juror  to  declare  any  crime  he  has  knowledge  of,  and  the 
grand  jury  must  thereupon  investigate.  Kowhere,  by  words 
or  inference,  is  the  scope  of  inquiry  limited  to  cases  where  a 
preliminary  examination  has  been  had  before  a  magistrate. 

Third.  The  demurrer  to  the  indictment  was  overruled  by 
the  recorder.  This  was  not  error.  The  precise  questions  pre- 
sented by  this  demurrer  were  passed  upon  in  People  v.  Herlihy 
(66  App.  Div.  534),  and  a  lucid  and  exhaustive  opinion  was 
then  written.  The  decision  of  the  Appellate  Division  was 
affirmed  in  the  Court  of  Appeals  on  the  opinion  of  the  court 
below  (170  N.  Y.  584).  The  indictment  in  tliat  case  was,  in 
all  essential  particulars,  like  the  indictment  here. 

Fourth.  While  tlie  indictment  was  in  the  General  Sessions, 
the  defendant  applied  to  a  justice  of  the  Supreme  Court  and 
obtained  a  stay  of  the  trial  and  all  proceedings  to  continue 
until  the  decision  of  a  motion  to  be  made  to  transfer  the  case 
to  the  Supreme  Court,  and  to  have  the  trial  transferred  to  some 
county  outside  of  Xew  York.  This  stay  was  modilGled  by  the 
Supreme  Court,  held  by  another  justice,  and  the  stay  as  modi- 
fied was  of  the  trial  only.  This  modified  stay  was  presented 
to  the  recorder  before  tlie  same  had  been  entered  of  record,  and, 
on  its  presentation,  the  recorder  disposed  of  tlie  motions  and 
demurrer  hereinbefore  mentioned.  The  error  alleged  here  is 
the  disposition  of  such  matters  before  the  entry  of  the  modified 
order.  I  do  not  tliink  it  necessary  to  determine  whether  a 
justice  of  tlie  Suprcfme  Court  has  power  to  interfere  with  pro- 
ceedings in  a  case  in  tlie  Court  of  General  Sessions  of  Xew 
York  before  the  case  has  been  transferred  to  the  Supreme 
Court.  The  stay  as  modified  was  operative  from  the  moment 
it  was  made,  if  it  ^vas  effective  at  all.      Its  subsequent  entry 
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related  back  to  the  time  it  was  granted  and  made  lawful  all 
proceedings  in  the  meantime. 

Fifth.  The  contention  of  the  learned  counsel  for  the  defend- 
ant that  "  the  facts  adduced  in  support  of  the  indictment  do 
not  constitute  a  crime  "  we  interpret  to  mean  that  the  evidence 
is  insufficient  to  support  the  verdict  of  the  jury  that  defendant 
was  guilty  of  wilfully  omitting  to  perform  a  duty  imposed 
touching  the  repression  of  the  house  kept  by  Lena  Schmitt^  and 
this,  of  course,  involves  the  question  of  whether  the  court  erred 
in  refusing  to  advise  the  jury  to  acquit  and  all  questions  touch- 
ing the  weight  of  the  evidence.  The  two  witnesses  for  the 
People,  Lena  Schmitt  and  Rosa  Greenberg,  testify  to  so  many 
pertinent  and  material  facts  bearing  upon  the  defendant's 
knowledge  of  the  character  of  the  house,  which,  if  untrue, 
might  have  been  easily  disproved  by  other  witnesses  and  was 
not,  that  the  jury  might  well  have  given  full  credence  to  their 
testimony,  though  it  was  the  testimony  of  admitted  prostitutes. 
If  their  testimony  needed  corroboration,  it  was  corroborated  by 
these  tacit  admissions.  It  was  further  corroborated  by  all  the 
other  admitted  surrounding  facts  and  circumstances  and  denied 
by  none.  There  is  nothing  in  the  testimony  or  lack  of  testi- 
mony which  admits  of  a  reasonable  doubt  as  to  defendant's 
knowledge,  as  early  as  I^ovember,  1900,  tliat  this  house  was  a 
notorious  house  of  prostitution  and  was  openly  advertised  and 
run  as  such  and  so  continued  to  May  1,  1901,  as  charged  in  the 
indictment  'That  defendant  wilfully  omitted  to  take  the 
steps  it  was  his  duty  to  take  to  repress  the  maintenance  of  a 
house  of  prostitution  here  is  abundantly  shown.  It  is  ad- 
mitted that  he  did  not  make  any  arrest  of  Lena  Schmitt,  the 
proprietress,  during  the  time  stated.  lie  did  not  disclose  to 
any  superior  or  to  any  magistrate  or  to  ^he  district  attorney 
any  of  the  facts  of  which  he  was  possessed.  Instead  of  using 
the  facts  to  repress  tlie  crime  of  maintaining  a  house  of  prosti- 
tution, he  apparently  repressed  the  facts.  He  kept  them  to 
himself,  hoarded  them,  concealed  tliem  from  all  of  tlie  officials 
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who  had  power  to  repress  the  crime,  even  if  defendant  had  not 
He  did  more;  he  weekly  reported  to  his  superiors  that  this 
house  was  not  a  house  of  prostitution  when  he  knew  that  it 
was.  On  February  25,  1901,  a  letter  from  the  district  attor- 
ney's oflSoe  was  referred  to  defendant.  The  letter  notified  him 
that  the  district  attorney's  office  had  been  informed  that  this 
was  a  disorderly  house.  The  defendant^  by  letter  dated  March 
14,  1901,  replied  that  he  "could  obtain  no  evidence  of  any 
violation  of  the  law  thereat"  This,  from  the  testimony,  the 
jurors  had  a  right  to  believe  to  be  false,  as  they  also  had  a  right 
to  believe  the  weekly  reports  to  be  false.  This,  upon  the  ques- 
tion as  to  whether  the  neglect  or  omission  to  perform  his  whole 
duty  was  wilful,  had  an  important  bearing.  Through  his 
own  inspection  of  the  house,  his  conversations  with  the  pro- 
prietress, Lena  Schmitt,  the  officers  he  kept  posted  in  front  of 
the  house  day  and  nighty  the  officers  in  citizens'  clothes  who  au 
frequently  visited  the  house,  the  defendant  was  presumably 
possessed  of  facts  sufficient  to  prove  the  crime  it  was  his  duty 
to  suppress.  That  portion  of  the  charter  (Laws  of  1897,  chap. 
378,  sec.  315),  which  made  it  his  duty  to  "carefully  observe 
and  inspect "  this  house  may  have  been  performed.  The  facts 
collected  by  a  faithful  discharge  of  his  duty  could  be  used  for 
either  one  of  two  purposea  They  could  be  used  to  repress 
the  crime  or  tliey  could  be  used  to  hold  the  proprietress  of  the 
house  in  terrorem  for  tribute.  The  legitimate  use  is  that  con- 
templated by  the  law,  to  suppress,  but  the  testimony  is  wholly 
barren  of  any  proof  of  any  effectual  attempt  on  the  part  of  the 
defendant  to  so  use  it. 

The  contention  of  the  learned  counsel  for  defendant  that 
defendant's  duty  did  not  extend  to  the  suppression  of  houses  of 
prostitution  in  his  precinct  because  the  maintenance  of  sudi 
a  house  is  a  crime  under  the  Penal  Code  and  not  enumerated 
as  a  crime  in  section  315  of  the  charter,  is  not  tenable.  The 
duty  imposed  by  this  section  is  to  "  enforce  and  prevent  the 
violation  of  all  laws     ...     in  force  in  said  city."      This 
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includes  all  the  Penal  Code  laws  so  far  as  they  are  applicable  to 
the  city  of  New  York,  both  felonies  and  misdemeanors.  No 
argument  is  needed  to  support  so  plain  a  proposition.  We 
are  not  impressed  with  the  argument  of  the  learned  counsel, 
tliat  a  modified  effort  to  enforce  the  laws  is  sufficient  in  any 
case,  or  that  police  officers  have  any  discretion  in  the  premises. 
The  crime  of  which  Lena  Schmitt  was  guilty  was  not  a  techni- 
cal oflfense;  it  required  no  spying  to  discover  it  It  was  flag- 
rant, open,  notorious,  a  public  defiance  of  the  police,  and  all 
the  effective  machinery  for  punishment  at  their  command ;  ob- 
viously this  was  not  a  case  for  regulation  but  a  crime  for  sup- 
pression. 

Sixth.  The  exceptions  to  the  rulings  of  tlie  learned  court 
taken  at  the  trial,  respecting  the  admission  of  evidence,  pre- 
sent no  reversible  error.  The  single  exception  urged  upon  de- 
fendant's brief  to  a  ruling  of  the  court  admitting  in  evidence 
the  weekly  reports  of  the  defendant  stating  in  effect  that  No. 
27  Stuyvesant  street,  kept  by  Lena  Schmitt,  was  not  a  house 
of  prostitution,  had  a  direct  bearing  upon  the  question  of  the 
^vilfulness  of  the  defendant  in  failing  to  discharge  his  duty, 
and  was  by  the  court  limited  to  that  purpose.  The  exception 
to  the  language  used  by  the  district  attorney  in  summing  up 
does  not  appear  to  present  any  fatal  error.  And  for  all  the 
reasons  stated,  the  motions  for  a  new  trial  and  arrest  of  judg- 
ment were  properly  denied. 

The  judgment  of  conviction  should  be  affirmed. 

All  concurred. 

Judgment  of  conviction  affirmed. 
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Supreme    Coart— Appellate  Diyision^  First  Department. 

May,   1902. 

THE   PEOPLE   V.    HAERY   ADAMS. 

(72  App.  Div.  166.) 

1.  Rape   and    Assault — When    District    Attorney    Need    not    Elect 

Between. 

Where  an  indictment  charged  rape  in  the  first  degree,  assault  in 
the  second  degree  and  rape  in  the  second  degree,  and  the  evidence 
given  in  the  case  tended  to  show  the  commission  of  an  offense  as 
charged  in  each  of  the  counts,  and  the  jury  would  have  been  au- 
thorized to  convict  on  any  of  the  counts,  the  district  attorney  cannot 
be  compelled  to  elect  as  which  count  he  goes  to  the  jury  upon. 

2.  Same. 

The  omission  of  the  prosecutrix  of  a  charge  of  rape  to  make  im- 
mediate disclosures  is  always  to  be  considered  in  connection  with 
the  circumstances  by  which  she  is  surrounded.  If  there  be  no  one 
in  whom  she  can  confide,  or  if  her  surix>undings  be  such  as  to  indicate 
that  her  silence  upon  the  subject  is  produced  by  fear,  it  may  furnish 
to  the  jury  satisfactory  reasons  why  the  disclosure  was  not  earlier 
made. 

3.  Same — Charge   to  Jury. 

Where  the  court  charges  "  that  where  the  law  saye  a  conviction 
shall  not  be  had  on  the  testimony  of  the  complaining  witness  or  the 
prosecutrix,  unsupported  by  other  evidence,  does  not  mean  that  her 
testimony  as  to  the  very  act  itself  shall  be  supported  by  that  of 
other  persons  as  eye  witnesses  of  the  act,  because  such  acts  are  very 
seldom  perpetrated  in  the  presence  of  witnesses.  It  means  that  there 
must  be  other  evidence  in  the  case  supporting  her  testimony,  not  as 
to  every  act  done  or  everything  said,  but  as  to  certain  essential 
features  of  the  crime  charged,  as  testified  to  by  her,"  it  is  a  correct 
statement  of  the  law. 

Appeal  by  the  defendant,  Harry  Adains,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace,  held  in  and  for 
the  city  and  county  of  Now  York,  entered  on  the  28th  day  of 
August,  1900,  upon  the  verdict  of  a  jurj'-  convicting  the  de- 
fendant of  the  crime  of  rape  in  the  first  degree,  and  also  from 
an  order  entered  on  the  29th  day  of  August,  1900,  denying  the 
defendant's  motion  for  a  new  trial  and  in  arre&t  of  judgment. 


Digitized  by  VjOOQIC 


THE    PEOPLE    V.    ADAMS.  455 

»i  J.  O'Hare,  for  the  appellant 

\  Gans,  for  the  respondent 

-1,  J.:  The  indictment  found  against  the  defendant 
.iUiined  four  counts*  The  first  for  rape  in  tlie  first  degree; 
the  second  for  assault  in  the  second  degree;  the  third  for  rape 
in  the  second  degree,  and  the  fourth  for  abduction.  At  the 
close  of  the  trial  the  defendant  moved  that  the  district  attorney 
elect  under  which  counts  of  the  indictment  he  would  ask  the 
jury  to  convict  the  defendant  The  district  attorney  therer 
upon  withdrew  the  fourth  count  of  the  indictment  charging 
abduction,  and  elected  to  go  to  the  jury  upon  all  of  the  other 
counts  contained  therein.  The  defendant  asked  that  the  dis- 
trict attorney  be  further  compelled  to  elect  upon  which  of  the 
remaining  counts  he  would  go  to  the  jury.  The  court  refused 
to  dir^t  the  district  attorney  to  make  such  election,  and  the 
defendant  excepted.  Error  is  sought  to  be  predicated  thereon 
upon  this  appeal. 

The  evidence  given  in  the  case  tended  to  show  tlie  commis- 
sion of  an  offense  as  charged  in  each  of  the  remaining  counts 
of  the  indictment,  and  the  jury  would  have  been  autliorized  to 
convict  the  defendant  of  the  offense  charged  in  any  one  of  such , 
counts.  The  crimes  as  charged  therein  were  consistent  vnth 
each  other,  and  are  such  crimes  as  are  authorized  to  be  diarged 
in  separate  counts  in  the  same  indictment  (Code  Crim. 
Proa,  sec.  279.)  And  the  jury  is  authorized  to  convict  of  the 
crime  charged  or  of  any  lesser  degree  of  the  crime  charged. 
(Code  Crim.  Proc,  sees.  444,  445.)  As  the  evidence  author- 
ized a  conviction  of  the  defendant  of  any  one  of  the  crimes 
charged  in  the  remaining  counts  of  tlie  indictment  or  of  any 
lesser  degree  of  crime  involved  in  their  commission,  the  court 
was  right  in  refusing  to  compel  the  public  prosecutor  to  elect 
upon  which  count  he  would  ask  to  go  to  the  jury.      ITe  had  tlio 
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right  to  go  upon  all.      (People  v.  Gamer,  64  App.  Div.  410 ; 
affd.  on  appeal,  169  K  Y.  585.) 

The  main  contentions  of  the  appellant  upon  this  appeal  con- 
sist in  tlie  claim  that  the  verdict  of  the  jurj'-  was  against  the 
weight  of  evidence,  and  that  the  prosecutrix  was  not  corrobo- 
rated upon  all  of  the  material  elements  constituting  the  crime 
of  rape  in  the  first  degree,  and  that,  therefore,  the  crime  for 
which  the  defendant  has  been  convicted  was  not  established 
upon  the  trial.  The  prosecutrix  was  employed  in  a  corset 
manufacturing  conocm  at  145  Centre  street,  in  the  city  of  Xew 
York.  On  the  morning  of  June  5,  1900,  the  prosecutrix,  in 
company  with  Gussie  Berkowitz,  another  girl  employed  at  the 
same  place,  went  to  their  place  of  employment,  and,  finding 
no  work  ready  for  them,  started  out  to  walk  upon  the  street. 
The  prosecutrix  was  a  girl  under  sixteen  years  of  age  and  her 
companion  about  fourteen.  While  together  upon  tlie  street 
tliey  met  one  Peter  Pelligrini  at  tlie  comer  of  Park  Row  and 
Baxter  street.  Pelligrini  invited  tliem  to  go  to  his  club  in  the 
basement  of  i7  Baxter  street,  and,  after  walking  about  for  a 
short  time,  they  consented  to  and  did  go  with  Pelligrini  to  Uiis 
place.  The  prosecutrix  testified,  in  substance,  that  when  she 
entered  the  basement  there  were 'present  the  defendant  and  two 
other  men  called  "  Buck  "  and  "  Banjo."  The  prosecutrix 
and  her  two  companions  seated  ^themselves  at  a  table,  and,  after 
being  so  seated,  the  defendant  came  and  sat  beside  her,  winked 
to  Pelligrini,  who  thereupon  left  the  basement,  going  out  upon 
tlie  street  The  defendant  made  an  indecent  proposal  to  the 
prosecutrix  and  subsequently  put  his  hand  under  her  clothes. 
She  resisted  and  tried  to  push  him  away.  Thereupon  the  de- 
fendant called  to  Buck  and  Banjo  to  come  and  assist  him, 
which  they  did.  Gussie  Berkowitz  thereupon  became 
frightened  and  ran  out  upon  the  street  The  defendant,  with 
the  assistance  of  Buck  and  Banjo,  placed  the  prosecutrix  upon 
some  chairs;  Buck  and  Banjo  held  her  arms  and  legs;  the  de- 
fendant tore  oflF  her  drawers  and  outraged  her  person  ;  and  such 
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outrage  was  perpetrated  by  each  one  of  the  other  two  thereafter 
in  succession,  the  others  holding  her  arms  and  legs  during  the 
operation.  The  prosecutrix  screamed  and  resisted,  but  was 
not 'able  to  prevent  the  assault  upon  her.  After  the  assault 
had  been  consummated  the  prosecutrix  testified  that  bartender 
from  upstairs  came  down  with  a  whip  and  drove  the  defendant 
and  the  other  boys  out  of  the  basement.  The  prosecutrix 
thereupon  arranged  her  clothing,  went  out  upon  the  street,  met 
the  Berkowitz  girl,  but  did  not  tell  her  what  had  happene<l,  nor 
did  she  tell  anybody  thereafter  of  the  commission  of  tlie  offense 
until  about  a  week  after  the  occurrence,  when  her  mother 
spoke  to  her  about  it,  who,  she  claimed,  had  been  informed  by 
her  sister,  and  the  prosecutrix  was  then  taken  to  tlie  Gerry 
Society  and  was  there  examined  by  a  physician,  who  testified 
that  he  found  evidence  of  complete  penetration  of  tlie  person, 
and  that  about  that  time  tlie  prosecutrix  made  full  disclosure 
of  what  had  occurred.  The  prosecutrix  testified  that  the  rea- 
son why  she  did  not  make  disclosure  of  what  had  occurred  be- 
fore was  because  she  was  afraid  of  her  father  and  of  punish- 
ment, and  for  that  reason  she  did  not  go  directly  home  after  the 
occurrence,  but  went  to  a  woman's  house  in  95  Baxter  street, 
where  she  remained  for  some  time,  and  then  went  home,  re- 
moved  her  drawers,  which  were  torn  and  soiled  ^^'ith  bloo(^I,  and 
put  them  to  soak,  where  her  mother  discovered  them ;  that,  upon 
discovery  by  her  mother  of  tlio  circumstances,  the  prosecutrix 
left  her  home  and  went  to  tlie  woman  in  Baxter  street,  carrj^ing 
some  underclothing  with  her ;  that  she  did  this  through  fear  of 
her  father.  This  was  in  substance  the  testimony  of  the  prose- 
cutrix. 

Gussie  Berkowitz  testified  to  all  of  the  circumst^inces  in 
corroboration  of  the  prosecutrix  up  to  the  time  she  left  the  base- 
ment,-and  further  testified  that  she  remained  outside  uix)n  the 
street ;  that  she  heard  the  prosecutrix  scream  and  saw  her  when 
she  came  out,  and  asked  her  what  they  were  doing  to  her  down- 
stairs, and  that  she  said,  "  Oh,  notliing."      She  identified  the 
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defendant  as  being  one  of  the  boys  present  in  the  basement. 
The  mother  of  the  complainant  testified  that  her  daughter  was 
fifteen  years  and  ten  months  old;  tliat  she  saw  the  drawers 
which  the  prosecutrix  wore  on  the  fifth  of  June;  that  they  were 
torn  in  two ;  tliat  there  was  blood  upon  them,  and  that  they  were 
so  mutilated  as  not  to  permit  of  being  worn  again  and  she, 
therefore,  burned  them. 

The  defendant  was  arrested  by  William  H.  King,  an  officer 
of  the  Society  for  the  Prevention  of  Cruelty  to  Children,  in 
company  with  an  officer  named  Weitling.  King  testified  that 
at  the  time  of  arrest  he  accused  the  defendant  of  having  had 
connection  with  the  prosecutrix.  The  defendant  denied  it, 
saying  that  on  tlie  night  in  question  he  was  in  the  club  room, 
17  Baxter  street;  that  Pelligrini  came  in  with  two  girls,  and 
that  two  fellows  in  tlie  room,  "  Buck  "  and  "  Banjo,"  had  con- 
nection with  the  girl  in  his  presence,  but  that  he  did  not  have 
connection  with  her.  Weitling  was  not  sworn.  Pelligrini, 
"  Buck  "  and  "  Banjo  "  have  run  away,  and  tlieir  presence  was 
not  available  upon  tlie  trial.  This  is  in  substance  the  testi- 
mony upon  tlie  part  of  the  People, 

The  defendant  was  sworn  as  a  witness  and  denied  having 
been  present  in  the  club  room,  claimed  that  he  had  never  before 
seen  the  prosecutrix  until  the  time  of  the  trial,  and  denied 
everything  to  which  the  prosecutrix  testified  as  having  occurred 
in  the  club  room.  lie  also  denied  the  testimony  given  by  the 
officer  who  arrested  him,  but  states  that  he  said  to  him  at  that 
time  that  if  "  Buck  "  and  "  Banjo  "  did  anything  to  her  he  did 
not  know  of  it  and  was  not  present.  The  defendant's  denial 
was  complete  and  comprehensive.  Myer,  the  employer  of  the 
prosecutrix,  contradicted  her  testimony  as  to  there  being  no 
work  at  the  corset  factory,  he  testifying  that  there  was  work 
upon  the  morning  in  question.  The  proprietor  and  bartender 
of  tlie  saloon  above  the  basement  were  called  and  testified  that 
they  did  not  drive  anybody  out  of  the  basement  with  a  whip. 
Maria  Carvello  testified  that  she  was  a  widow  and  lived  at 
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95  Baxter  street;  that  the  girl  came  to  her  house  in  June  with 
Gussie  Berkowitz  and  remained  for  some  time,  and  on  a  Satur- 
day evening  following  she  came  with  a  bundle  of  soiled  cloth- 
ing to  the  house,  claimed  that  her  mother  had  whipped  and  ill- 
treated  her  and  remained  over  night  She  undid  her  bundle 
of  clothing,  in  which  were  a  pair  of  drawers  which  were  soiled, 
and  presented  the  ordinary  evidence  of  menstruation.  Three 
other  witnesses  were  called,  who  testified  to  the  good  character 
of  the  defendant.  In  all  substantive  respects  this  constituted 
the  evidence  upon  which  the  defendant  asked  exoneration. 

We  are  clearly  of  the  opinion  that  the  testimony  as  thus  de- 
veloped presented  a  question  of  fact  for  determination  by  the 
jury.  A  bare  recital  of  it  shows  that  the  prosecutrix,  upon 
every  essential  element  constituting  tlie  crime,  was  corroborated 
by  other  witnesses.  The  corroboration  was  complete  both 
as  to  direct  testimony  and  circumstances.  Probably  tlie 
weakest  point  in  the  case  for  the  People  rested  in  the  fact  that 
the  prosecutrix  did  not  make  immediate  disclosure  of  the  out- 
rage that  had  been  committed  upon  her  person.  The  offense 
is  so  grave  in  the  case  of  a  virtuous  female  that  its  commission 
raises  a  natural  presumption  in  the  mind  that  at  tlie  first 
suitable  opportunity  she  would  make  disclosure  of  it.  The 
fact  that  she  does  not  make  it  when  opportunity  is  presented 
so  to  do,  is  a  strong  circumstance  against  the  integrity  of  the 
statement  when  the  disclosure  is  made  for  the  first  time  long 
after  the  offense  was  committed.  Under  such  circumstances 
facts  tending  to  exculpate  a  defendant  are  entitled  to  greater 
weight  than  would  otherwise  be  accorded  them.  Such  omis- 
sion, however,  to  make  immediate  disclosure  is  always  to  be 
considered  in  connection  with  the  circumstances  by  which  the 
prosecutrix  is  surrounded.  If  there  be  no  one  in  whom  she 
can  confide,  or  if  her  surroundings  be  such  as  to  indicate  that 
her  silence  upon  the  subject  is  produced  by  fear,  it  may  furnish 
to  the  jury  satisfactory  reasons  why  the  disclosure  was  not 
earlier  made.      (People  v.  O'Sullivan,  104  K  Y.  481.)      In 
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the  present  case  the  age  of  the  prosecutrix  is  to  be  considered ; 
her  home  surroundings  and  fears  of  punishment  at  home,  if 
she  disclosed  that  she  voluntarily  went  to  the  place  where  tlie 
offense  was  committed,  are  all  matters  which  tend  to  show  a 
reason  why  the  disclosure  was  not  earlier  made.  These  were 
all  questions  for  the  jury,  and  while  the  testimony  was  con- 
flicting as  to  tlie  main  facts,  and  contradictions  in  collateral 
circumstances  were  many,  yet  it  is  clear  that  the  jury  were 
authorized  in  finding  tlie  defendant  guilty,  and  we  see  no 
reason  why  sudi  conclusion  should  be  disturbed. 

It  is  further  insisted  that  the  court  committed  error  in  re- 
fusing to  diarge  that  tlie  supporting  evidence  must  tend  to 
establish  every  material  fact  necessary  to  constitute  the  crime. 
The  charge  itself  as  a  whole  embodied  a  perfectly  correct  state- 
ment of  the  law,  clearly  presented  for  the  consideration  of  the 
jury  every  salient  fact  in  the  case  and  the  deductions  to  be 
drawn  from  the  testimony  offered  by  the  defendant  It  C4ire- 
fully  guarded  every  legal  right  of  which  the  defendant  was 
possessed.  Upon  the  facts  thus  presented,  the  court  applied 
the  rules  of  law  applicable  thereto  in  so  clear  a  manner  that 
the  jury  could  not  fail  to  understand  the  law  of  which  tbey 
were  to  make  application  in  considering  the  case  and  which  the 
case  presented.  Upon  the  particular  subject  which  is  now 
claimed  to  be  error,  tJie  court  in  the  body  of  the  charge  pre- 
sented the  question  in  such  form  as  to  give  to  the  defendant  no 
legal  cause  of  complaint,  and  at  the  special  instance  of  counsel 
for  tlie  defendant  further  charged  "  that  where  the  law  says  a 
conviction  shall  not  bo  had  on  the  testimony  of  the  complain- 
ing ^ntness  or  the  prosecutrix,  unsupported  by  other  evidence, 
does  not  mean  that  her  testimony  as  to  the  very  act  itself  shall 
be  supported  by  that  of  other  persons  as  eye  witnesses  of  the 
act,  because  such  acts  are  very  seldom  perpetrated  in  the  pre- 
sence of  witnesses.  It  means  that  there  must  be  other  evi- 
dence in  the  case  supporting  her  testimony,  not  as  to  every  act 
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done  or  everything,  said,  but  as  to  certain  essential  features  of 
the  crime  charged,  as  testified  to  by  her." 

This  charge  answered  the  requirements  of  the  law  and  was  a 
correct  statement  of  the  law  applicable  to  the  case.  (People 
V.  Plath,  100  N.  Y.  590.)  The  court  charged  that  the  question 
of  corroboration  was  one  of  law  for  the  courts  but  that  the  suffi- 
ciency of  the  evidence  in  warranting  a  conviction  was  for  the 
jury.  The  charge  and  the  evidence  in  this  case  fully  an- 
swered the  rule  of  law  announced  and  relied  upon  by  the  de- 
fendant in  People  v.  Page  (162  X.  Y.  272).  There  are  no 
other  questions  raised  in  this  case  which  require  discussion. 

It  follows  that  the  judgment  of  conviction  should  be  affirmed. 

Van  Brunt,  P.  J.,  Patterson,  Inoraham  and  Laughlin, 
JJ.,  concurred. 

Judgment  affirmed. 


Supreme  Court— Appellate  Diyision^  First  Department. 

May,  1902. 

THE   PEOPLE   V.    ALOXZO    J.    WHITEMAN. 

(72  App.  Div.  90.) 

1.  Grand  Labceny — Penal  Code^  Sec.  529. 

Defendaot,  who  was  registered  at  a  hotel  under  the  name  of  John 
D.  Wilson,  paid  his  bill  with  a  check  of  one  Dolan,  payable  to  and 
endorsed  with  hie  assumed  name,  making  no  express  representation, 
and  was  paid  $64.45  difference  in  change  by  the  cashier.  The  check 
was  returned,  marked  ''no  account,"  and  it  appeared  that  no  such 
man  as  Dolan  had  an  account  at  the  bank  on  which  the  check  was 
drawn.  The  defendant  said  to  the  officer  who  arrested  him  on  a  war- 
.  rant  "  on  a  bad  check  in  the  Hotel  Navarre,"  "  Now  we  can  straighten 
this  matter  out,  I  can  get  money  and  make  good  that  check.  You  have 
no  feeling  against  me,  have  you."  Held,  that  evidence  of  these  facts 
was  wholly  insufficient  to  warrant  a  conviction  under  section  6^9  of 
the  Penal  Code. 
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2.  Same — Penal  Code,  Section  528. 

The  rule  is  necessarily  quite  different  with  reference  to  the  crim- 
inal liability  in  having  a  personal  check  cashed  and  in  having  a  check 
payable  to  one's  order  cashed,  as  in  the  former  case  he  is  presumed 
to  know  the  condition  of  his  own  bank  account. 

3.  Same. 

Where  neither  the  signatures  nor  financial  standing  of  the  drawer 
or  payee  is  known,  there  is  no  adequate  protection  afforded,  either 
by  the  civil  or  criminal  law,  to  one  paying  such  a  check  without 
inquiry  and  obtaining  satisfactory  representations. 

Appeal  by  the  defendant,  Alonzo  J.  Wliiteman,  from  a  judg^ 
ment  of  the  Court  of  General  Sessions  of  the  Peace,  in  and  for 
the  city  and  county  of  Xew  York,  entered  on  the  3d  day  of 
April,  1901,  convicting  the  defendant  of  the  crime  of  grand 
larceny  in  the  second  degree,  and  also  from  an  order  denying 
the  defendant's  motion  for  a  new  trial,  and  from  an  order 
denying  his  motion  in  arrest  of  judgment. 

Amos  H.  Evans,  for  the  appellant. 

Howard  S.  Gans,  for  the  respondent 

Laugiilin^  J. :  On  the  15th  day  of  November,  1900,  the 
defendant  was  presented  -with  a  bill  for  thirty-jGlve  dollars  and 
forty-five  cents  for  board  and  lodging  at  the  Hotel  Xavarre, 
where  he  had  previously  registered  under  the  name  of  John 
D.  Wilson.  He  stepped  up  to  the  cashier's  window  and 
liandod  the  bill  to  the  cashier,  together  with  a  check  for  one 
hundred  dollars,  purporting  to  have  been  drawn  by  Arthur 
Dolan,  Jr.,  on  tlio  Gerard  Trust  Company  of  Philadelphia, 
dated  that  day  and  payable  to  the  order  of  John  D.  Wilson, 
and  so  indorsed.  He  made  no  express  representation  and  was 
asked  no  question.  The  cashier  delivered  to  him  sixty-four 
dollars  and  forty-five  cents,  the  difference  between  the  face  of 
the  check  and  his  bill.  The  check  was  in  the  due  course  of 
business  forwarded  to  Philadelphia  for  collection  and  returned 
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marked  "  Xo  account"  The  defendant  remained  at  the  hotel 
a  couple  or  days  after  giving  the  check  but  departed  before  it 
was  returned  dishonored.  It  was  shown  that  no  person  by  the 
name  of  Arthur  Dolan,  Jr.,  had  had  an  account  with  the  Gerard 
Trust  Company  within  three  years.  The  cashier  knew  noth- 
ing of  the  defendant  except  that  he  had  registered  at  the  hotel 
under  the  name  of  John  D.  Wilson.  Upon  these  facts  the 
defendant  was  arrested  and  subsequently  indicted. 

The  indictment  contains  two  counts,  one  charging  grand 
larceny  in  the  second  degree,  under  section  528  of  the  Penal 
Code,  in  obtaining  money  "  by  color  or  aid  of  fraudulent  or 
false  representation  or  pretense,"  with  "  intent  to  deprive  or 
defraud  "  the  proprietor  of  tlie  hotel  whose  money  was  thus 
obtained,  and  the  other  charging  grand  larceny  in  the  second 
degree,  under  section  529  of  the  Penal  Code,  in  obtaining  the 
money  wilfully  and  with  intent  to  defraud  the  owner  "  by  color 
or  aid "  of  the  check,  knowing  "  that  the  drawer  or  maker 
tliereof  "  was  "  not  entitled  to  draw  on  the  drawee  for  the  sum 
specified  therein.  .  .  .  although  no  express  representa- 
tion "  was  "  made  in  reference  thereto." 

It  was  shown  that  the  defendant,  on  being  arrested  and  in- 
formed that  the  arrest  was  on  a  warrant  "  on  a  bad  check  in 
the  Hotel  N'avarre,"  said  to  the  officer  on  the  way  to  the  station 
house,  "  Now,  we  can  i^traighten  this  matter  out ;  I  can  get 
money  and  make  good  that  check.  You  have  no  feeling  against 
me,  have  you  ?"  No  other  material  evidence  was  introduced 
by  the  People  and  the  defendant  did  not  take  tlie  stand. 

There  can  be  no  doubt,  we  think,  that  the  evidence  is  wholly 
insufficient  to  warrant  a  conviction  under  section  529  of  the 
Penal  Code.  The  evidence  does  not  fairly  justify  the  infer- 
ence that  the  defendant  wilfully,  with  intent  to  defraud,  ob- 
tained the  money  on  the  check  with  knowledge  that  Dolan  was 
not  entitled  to  draw  against  the  Philadelphia  bank  for  the 
amount  thereof.  The  most  that  can  be  inferred  from  this  evi- 
dence as  tending  to  show  a  violation  of  the  section  lastly  re- 
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f erred  to  is  that  defendant  was  known  to  Dolan  by  an  assumed 
name,  and  that  the  check  was  made  payable  to  his  order  under 
an  assumed  name  in  which  he  indorsed  it  and  obtained  the 
money.  This  is  not  necessarily  inconsistent  with  his  innocence 
of  the  fact  that  Dolan  did  not  have  an  account  with  the  Gerard 
Trust  Company  which  was  good  for  the  amount  of  the  check. 

The  question  of  the  sufficiency  of  the  evidence  to  hold  the 
defendant  under  section  528  of  the  Penal  Code  for  obtaining 
money  "  by  color  or'  aid  of  fraudulent  or  false  representation 
or  pretense,"  with  intent  to  deprive  the  true  owner  thereof,  is 
not  so  free  from  doubt.  The  jury  were  doubtless  justified  in 
finding  from  all  the  facts  and  circumstances  that  he  deceived 
the  cashier  with  reference  to  his  true  name,  and  that  in  obtain- 
ing the  money  he  falsely  represented  or  pretended  that  his  true 
name  was  John  D.  Wilson.  (People  ex  rel.  Phelps  v.  Oyer 
&  Term.  County  of  X.  Y.,  83  K  Y.  436,  453 ;  Fowler  v.  Peo- 
ple, 18  IIow.  Pr.  493 ;  Kling  v.  Irving  Nat.  Bank,  21  Appu 
Div.  373;  People  v.  Pinckney,  67  Hun,  428.) 

If  the  facts  and  circumstances  were  such  as  to  indicate  that 
the  check  would  not  have  been  cashed  on  his  credit  if  it  had 
been  payable  to  his  order  by  his  true  name,  then  probably  his 
conviction  would  have  been  justified;  but  it  does  not  appear 
that  the  cashier  was  led  by  the  fictitious  name  to  believe  that 
he  was  another  individual  of  financial  responsibility.  The 
credit  was  given  to  him  and  he  remained  liable  civilly.  The 
cashier  was  in  no  manner  misled  except  as  to  the  fact  that  he 
had  registered  under  an  assumed  name.  The  false  pretense  or 
representation  with  regard  to  his  true  name  is  not  what  de- 
prived the  owner  of  his  property.  The  check  was  cashed  in 
the  expectation  that  it  was  good  and  would  be  paid.  Payment 
was  not  refused  because  of  the  fictitious  name  or  indorsement 
of  the  payee,  but  solely  because  of  the  want  of  funds  to  the 
credit  of  the  maker.  The  false  pretense  or  representation  to 
constitute  larceny,  must  have  some  bearing  upon  the  question 
as  to  whether  the  check  will  be  paid  or  relate  to  the  responsi- 
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bility  of  the  drawer  or  payee.  There  is  nothing  to  show  or 
indicate  that  if  he  had  registered  in  his  true  name  and  the 
check  had  been  payable  in  that  name,  the  credit  would  not 
have  been  extended,  and  as  he  was  unknown  it  is  manifest  that 
the  credit  was  given  to  the  individual  and  not  on  the  strengUi 
of  a  name  which  could  have  had  no  financial  strength  in  sudi 
circumstances. 

We  think  that  the  evidence  is  not  sufficient  to  sustain  his 
conviction.  The  rule  is  necessarily  quite  different  with  refer- 
ence to  the  criminal  liability  in  having  a  personal  check 
cashed,  and  in  having  a  check  payable  to  one's  order  cashed. 
In  the  former  case,  he  is  presumed  to  know  the  condition  of 
his  own  bank  account;  but  where  a  person  asks  to  have  a  dieck 
payable  to  his  order  cashed,  while  he  guarantees  payment,  it  is 
evident  that  he  may  not  know  whether  the  account  of  the  ' 
drawer  of  the  check  is  good,  and  he  will  not  be  liable  crim- 
inally unless  he  makes  some  express  material  representation  or 
knows  that  the  check  is  not  good.  (People  v.  Moore,  37  Hun, 
84.)  Where  neither  the  signature  nor  financial  standing  of 
the  drawer  or  payee  is  known,  there  is  no  adequate  protection 
afforded,  either  by  the  civil  or  criminal  law,  to  one  i>aying 
such  a  check  without  inquiry  and  obtaining  satisfactory  repre- 
sentations. 

In  the  case  at  bar,  the  People  have  failed  to  introduce  evi- 
dence which  tends  to  establish  the  guilt  of  the  defendant  be- 
yond a  reasonable  doubt  The  facts  and  circumstances  are 
extremely  suspicious,  but  they  do  not  necessarily  point  to  tlie 
guilt  of  the  defendant  and  are  not  inconsistent  with  his 
innocence;  and  the  conviction,  therefore,  cannot  stand. 
(People  V.  Fitzgerald,  156  K  Y.  253.) 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

Van  Brunt^  P.  J.,  Patterson^  O'Brien  and  McLaughlin^ 
JJ.,  concurred. 

Judgment  reversed,  new  trial  granted. 
Vol.  XVI— 30 
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Supreme  Court— Appellate  Division^  Third  Department. 

May,   1902. 

THE  PEOPLE  V.  DAXIEL  DOODY/ 

(72  App.  Div.  372.) 

1.  Perjuby — Penal  Code,  Section  96. 

It  is  perjury,  under  section  96  of  the  Penal  Code,  for  a  witness 
to  falsely  testify  that  he  does  not  remember  what  occured  in  con- 
nection with  the  criminal  transaction  for  which  an  indictment  has  been 
had,  where  he  well  knows  and  remembers  facts  in  regard  to  the 
same  which  are  material  in  determining  the  guilt  or  innocence  of  the 
accused. 

2.  Same — Corroboration  of  Oral  Evidence. 

In  order  to  convict  of  perjury  upon  oral  evidence,  there  must  be 
two  witnesses,  or  one  witness  supported  by  corroborating  and  inde- 
pendent circumstances,  except  where  the  proof  of  the  perjury  is 
necessarily  based  upon  circumstantial  evidence. 

FuRSMAN,   J.,  dissenting. 

Appeal  by  the  defendant,  Daniel  Doody,  from  a  judgment 
of  the  County  Court  of  Kings  county  in  favor  of  the  plaintiflF, 
entered  in  tlie  office  of  the  clerk  of  the  county  of  Kings,  on  the 
26th  day  of  December,  1900,  upon  the  verdict  of  a  jury  con- 
victing him  of  the  crime  of  perjury. 

This  appeal  was  transferred  from  the  Second  Department  to 
the  Third  Department. 

In  1896  and  1897  Theodore  B.  Willis  was  commissioner  of 
city  works  in  the  city  of  Brooklyn;  Robert  W.  Fielding  was 
deputy  commissioner  of  city  works;  William  E.  Phillips  re- 
sided in  Brooklyn  and  was  a  brother-in-law  of  Theodore  B. 
Willis;  Oscar  Knapp  was  a  water  purveyor;  Frederick  Milne 
was  an  engineer  in  the  water  purveyor's  office;  A.  T^wrence 
Jensen  was  financial  clerk  in  the  comptroller's  office;  William 
IT.  Goff  Avas  a  superintendent  and  inspector  in  the  sewer  de- 
partment;  Joseph  R.   Clark  was  a  member  of  tlie  board  of 

'  Affirmed  175  N.  Y.  165. 
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aldermen,  and  William  U.   Leaycraft  was  a  member  of  the 
common  council. 

The  defendant^  Daniel  Doody,  has  for  many  years  been 
engaged  in  contracting  and  building  in  the  city  of  Brooklyn. 
In  1896  and  1897  Doody  was  in  financial  difficulties  and  could 
not  take  contracts  in  his  own  name.  During  said  two  years 
contracts  for  public  work  were  made  with  various  employees  of 
Doody,  but  which  contracts  were  really  for  Doody,  and  there 
was  paid  by  said  city  on  said  contracts  to  persons  so  acting  in 
the  interest  of  Doody  about  the  sum  of  $200,000. 

On  the  14th  day  of  Mardi,  1898,  Doody  appeared  before  tlie 
grand  jury  of  tlie  county  of  Kings  and  gave  evidence  in  regard 
to  obtaining  the  said  contracts  in  the  name  of  his  employees 
and  in  regard  to  making  and  carrying  out  corrupt  bargains  re- 
lating thereto  with  city  officers  and  employees.  The  evidence 
of  Doody  before  the  grand  jury  was  to  the  effect  that  the  city 
works  department  not  only  divided  some  of  the  work  to  be  done 
for  the  city  into  small  parts  for  the  purpose  of  giving  it  to  him 
without  advertising  for  bids,  but  corruptly  aided  him  in  such 
and  other  contracts  to  fraudulently  obtain  a  large  amount  of 
money  from  the  city,  and  that  the  officers  and  employees  named 
shared  with  him  in  the  moneys  so  fraudulently  obtained  from 
the  city. 

The  result  of  the  evidence  so  given  by  Doody  before  the  grand 
jury  was  that  Theodore  B.  "Willis  an3  William  E.  Phillips  were 
indicted  for  conspiracy;  Theodore  B.  Willis  was  indicted  for 
I)erjur}' ;  Robert  W.  Fielding  was  indicted  for  conniving  at  the 
audit  and  allowance  of  a  fraudulent  claim  against  the  city  of 
Brooklyn  with  intent  to  defraud;  Oscar  Knapp  was  indicted 
for  the  same  offense;  Frederick  Milne  was  indicted  for  the  same 
offense;  Joseph  R.  Clark  was  indicted  for  unla\\^ully  taking 
money  for  a  vote  and  act  in  his  official  capacity  as  a  member . 
of  the  board  of  aldermen ;  William  II.  Goff  was  indicted  for 
taking  an  unlawful  fee  for  performing  an  official  act ;  A  Lawr- 
ence Jensen  was  indicted   for  the  same  offense;  William  II. 
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Leaycraft  was  indicted  for  unlawfully  taking  and  receiving 
money  as  a  consideration  for  a  vote  and  act  in  his  official 
capacity  as  a  member  of  the  common  council,  and  other  indict- 
ments were  found  against  the  said  Fielding  and  the  said  Knapp. 

The  defendant  in  his  testimony  before  the  grand  jury  stated 
with  much  detail  that  he  gave  to  different  persons  in  the  city 
works  department  the  names  of  various  persons  to  whom  con- 
tracts were  to  be  let  in  his  interest;  that  such  persons  ^vith 
whom  contracts  were  to  be  made  would  wholly  represent  him 
and  tliat  they  would  not  really  have  any  interest  therein.  He 
furtlier  stated  in  substance  that  to  enable  him  to  get  such  con- 
tracts and  to  facilitate  the  payment  of  the  bills  to  be  rendered 
therefor,  he  agreed  to  pay  and  did  pay  Robert  W.  Fielding  ten 
per  cent  on  each  and  every  contract;  that  he  agreed  to  pay  and 
did  pay  Frederick  Milne  ten  per  cent,  on  certain  contracts; 
Oscar  Knapp  ten  per  cent  on  certain  contracts;  William  E. 
Phillips  ten  ]>er  cent,  on  certain  contracts  in  which  he  stated 
Theodore  B.  Willis  was  also  interested;  A.  Lawrence  Jensen 
certain  specific  amounts  for  each  warrant  as  to  certain  contracts, 
and  five  per  cent,  on  certain  other  contracts;  William  11.  Goff 
fifty  dollars  each  and  every  week  during  the  time  he  was  doing 
work  under  him  as  sujxjrintendent,  and  to  said  Joseph  R.  Clark 
and  said  William  H.  Leaycraft,  each  an  amount  on  certain  con- 
tracts as  fully  sot  forth  in  his  evidence  before  the  grand  jury. 

On  the  16th  day  of  May,  189S,  Fielding  was  tried  on  one  of 
the  indictments  against  him,  and  on  the  trial  Doody  was  sworn 
for  the  People  and  testified  to  giving  Fielding  the  names  of 
persons  who  would  bid  on  work  for  him,  and  that  it  was  agreed 
between  the  said  Fielding  and  himself  that  the  contracts  to  be 
let  to  such  persons  would  be  the  contracts  of  said  Doody.  He 
further  testified  on  the  trial  to  paying  Fielding  ten  per  cent,  on 
the  contract  in  the  city  works  department,  which  were  given  to 
the  persons  whose  names  had  been  so  given  to  said  Fielding, 
including  the  contract  for  ropaving  New  Utrecht  avenue,  and 
that  the  ten  per  cent  so  paid  said  Fielding  on  that  and  other 
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contracts  was  paid  by  him' by  placing  the  amount  in  bills  or 
specie  in  a  drawer  of  the  desk  of  said  Fielding  while  Fielding 
was  alone  with  him  in  the  room  and  sitting  at  his  desk.  Field- 
ing was  found  guilty  under  that  indictment  and  was  sentenced 
to  imprisonment.  An  appeal  was  taken  from  the  judgment  of 
conviction  which  was  unanimously  aflSrmed  by  the  Appellate 
Division.  An  appeal  was  then  taken  to  the  Court  of  Appeals. 
In  the  meantime  one  of  the  indictments  against  Theodore  B. 
Willis  and  William  E.  Phillips  so  found  by  said  grand  jury 
was  called  for  trial,  and  Doody,  on  said  trial,  was  called  as  a 
witness  and  again  swore  to  the  arrangements  made  by  him  witli 
Fielding,  Phillips  and  others,  and  to  the  payment  of  the  per- 
centages in  pursuance  of  such  agreements.  Other  trials  were 
also  had  and  Doody  repeated  the  testimony  in  regard  to  con- 
tracts and  payments  as  already  stated.  The  Court  of  Appeals 
reversed  the  judgment  of  conviction  against  said  Fielding 
(People  v.  Fielding,  158  X.  Y.  542),  on  grounds  not  relating 
to  the  merits  thereof,  and  ordered  a  new  trial.  Doody  was 
informed  by  the  district  attorney  that  the  Court  of  Appeals 
liad  reversed  the  Fielding  case,  and  Doody  replied  that  it  was 
the  best  news  he  had  heard  for  a  long  time;  that  he  felt  like 
going  out  and  getting  drunk.  He  repeated  this  several  times, 
and  the  district  attorney  said,  "Do  you  sympathize  with  tlie 
defendant  ?"  and  he  said,  "Of  course  I  do.  I  am  sorry  to  see 
him  convicted." 

Fielding  was  again  tried  on  the  19th  day  of  December,  1899. 
Prior  to  that  time  the  district  attorney  of  Kings  county  had 
repeated  interviews  with  Doody  in  preparation  for  the  trial  of 
the  various  cases,  in  which  conversations  Doody  repeated  to  him 
the  statements  made  by  him  before  the  grand  jury.  On  or 
about  the  16th  day  of  December,  1899,  the  district  attorney  had 
another  interview  with  Doody  and  informed  him  that  the  case 
against  Fielding  was  about  to  be  tried  and  that  he,  Doody, 
would  be  called  as  a  witness.  The  material  part  of  the  testi- 
mony of  the  district  attorney  relating  to  such  interview  is  as 
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follows :  "  I  reminded  him  of  an  interview  we  had  previously 
had  when  he  was  in  my  oflSce  when  I  received  telegraphic  news 
from  the  clerk  of  the  Court  of  Appeals  informing  me  of  the 
result  of  the  Fielding  trial,  that  the  case  was  reversed,  and 
in  which  he  expressed  very  great  delight.  To  my  surprise, 
reminding  him  of  this,  I  told  him  I  knew  he  sympathized  with 
die  defendant,  but  he  would  have  to  go  upon  the  stand  and  I 
wanted  to  refresh  his  memory  as  to  the  testimony  he  gave  on 
previous  occasions.  He  said  he  would  be  glad  to  have  me  read 
over  portions  of  his  testimony,  and  I  read  portions  as  given 
before  the  grand  jury  as  given  in  the  previous  Fielding  trial 
and  in  the  Willis  trial,  particularly  portions  relating  to  his  pay- 
ments of  money  to  Fielding,  and  I  asked  him  was  that  correct, 
and  as  he  now  recollected  it,  and  he  said  it  was.  That  sub- 
stantially ended  that  conversation.  I  did  not  see  him  between 
this  conversation  and  when  I  called  him  as  a  witness  upstairs, 
not  after  the  last  conversation  which  I  exix^cted  to  be  the  last 
conversation  before  ho  went  on  the  stand." 

The  second  Fielding  case  was  called  for  trial  on  the  19th 
day  of  December,  1899,  and  Doody  was  put  on  the  stand  as  a 
witness  and  testified  as  follows:  "  Q.  What  conversation  did 
you  have  ujwn  tlie  subject  with  Mr.  Fielding  in  reference  to 
parties  bidding  on  work  as  your  representative?  A.  I  don't 
remember  any  conversation  I  had  with  him  on  that  subject 
Q.  You  remember  giving  testimony  in  the  Fielding  trial  here- 
tofore ?  A.  Yes,  sir.  .  .  .  Q.  Do  yon  st4ite  that  you  do  not 
remember  having  any  conversation  with  him  with  regard  to 
parties  representing  you  and  bidding  on  work  for  the  city? 
.  .  .  A.  What  do  you  wish  me  to  say  ?  Q.  State  whether 
you  did  have  such  a  conversation  ?  A.  I  don't  remember  any 
such  conversation.  Q.  Did  you  tell  Mr.  Fielding  the  names  of 
parties,  state  to  him  tlie  names  of  parties  who  would  bid  upon 
work  as  your  representative?  .  .  .  A.  I  do  not  remember 
having  made  such  a  statement  to  him  at  all.  .  .  .  Q.  Did 
you  ]>ay  ^fr.  Fielding  any  portion  of  the  money  for  repaving 
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over  the  water  main  on  Xew  Utrecht  avenue?  A.  I  don't  re- 
member that  I  did.  .  .  .  Q.  Did  you  pay  Mr.  Fielding 
any  portion  of  the  money  for  repaving  over  the  water  main  on 
Xew  Utrecht  avenue?  A.  I  don't  remember  that  I  did.  Q. 
Eh  ?  A.  I  don't  remember  it  I  have  no  recollection  of  pay- 
ing him  anything  on  it  ...  Q.  Did  you  pay  Mr.  Field- 
ing a  .portion  of  the  money  that  you  got  from  this  Xew  Utrecht 
avenue  contract?  ...  A.  I  don't  recollect  having  paid 
him  anything  on  Xew  Utrecht  avenue.  .  .  .  Q.  I  ask  you 
now  if  you  will  state  upon  your  oath  that  you  did  not  pay  Mr. 
Fielding  part  of  the  money  that  you  got  for  repaving  over  the 
water  main  on  Xew  Utrecht  avenue,  on  Xew  Utrecht  avenue 
contracts  ?  A.  I  simply  say  I  don't  recollect  having  paid  him 
anything  on  this  bill.  Q.  What  bill  ?  A.  Xew  Utrecht  avenue. 
Q.  Xew  Utrecht  avenue  what  ?  Do  you  state  upon  your  oath 
that  you  did  not  pay  him  any  portion  of  the  money  received 
from  that  work?  ...  A.  That  is  the  best  answer  I  can 
give,  I  don't  remember.  Q.  I  ask  you  to  answer  whether  you 
did  or  did  not?  I  want  an  answer  either  that  you  did  or 
did  or  that  you  did  not  or  that  you  cannot  remember.  A.  I 
have  said  I  don't  remember.  That  is  what  I  did  say.  Q. 
Will  you  swear  that  you  did  not  ?  A.  I  simply  swear  that  I  do 
not  remember.  Q.  Answer  the  question  whether  you  did  or 
not  ?  That  calls  for  an  answer  yes  or  no  ?  A.  I  don't  remem- 
ber, it  is  three  or  four  years  ago  and  I  don't  recollect  what  trans- 
action occurred  at  that  time.  .  .  .  Q.  You  can  answer  that 
question.  Will  you  swear  that  you  did  not  pay  him  anything? 
A.  The  best  answer  I  can  give  to  that  question  is  I  don't  remem- 
ber paying  him  anything.  Q.  You  must  answer  that  question 
ves  or  no.      Will  vou  swear  tliat  vou  did  not?      A.  Xo,  sir,  T 

»  K  v  7  7 

cannot  swear  that  I  did  not.  .  .  .  Q.  Xow  I  will  ask  you 
another  question,  didn't  you  pay  him  ten  per  cent?  A.  I  don't 
remember  having  done  so.  Q.  Can  you  swear  that  you  did  not  ? 
A.  Xo,  sir.  Q.  Have  you  not  sworn  under  oath  that  you  did  ? 
.     .     A.  I  don't  remember.      Q.  Have  you  not  stated  under 
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oath  that  you  paid  Mr.  Fielding  ten  per  cent  ?  A.  I  don't  recol- 
lect that  I  did.  Q.  Do  you  state  that  you  did  not  ?  A.  No, 
sir." 

The  jury  acquitted  Fielding.  Thereafter  and  on  the  5th, 
8tli,  10th  and  12th  days  of  January,  1900,  Doody  was  at  the 
district  attorney's  office  and  talked  about  the  several  contracts 
mentioned  in  his  evidence  given  before  the  grand  jury,  but 
stated  tKat  he  had  forgotten  whether  he  paid  any  money  to  said 
Fielding  and  others.  On  the  17th  day  of  January,  1900,  the 
grand  jury  indicted  Doody  for  the  crime  of  perjury.  The  in- 
dictment of  defendant  states  with  particularity  the  indictment 
of  Fielding,  and  includes  therein  a  copy  of  the  Fielding  indict- 
ment and  then  charges  that  on  the  trial  of  Fielding,  under  that 
indictment,  "  It  then  and  there  became,  and  was  material, 
among  other  tilings  upon  the  part  of  the  prosecution  in  said 
action,  to  enquire  as  to  certain  relations  said  to  have  heretofore 
existed  between  one  Daniel  Doody  and  the  said  Robert  W.  Field- 
ing, the  defendant  in  said  action,  and  to  further  enquire 
whether  certain  conversations  had  been  theretofore  had  between 
the  said  Daniel  Doody  and  the  said  Robert  W.  Fielding  in 
reference  to  parties  as  the  representatives  of  said  Daniel  Doody 
bidding  on  work  then  about  to  be  let  and  contracted  for  by  the 
city  of  Brooklyn,  the  said  Robert  W.  Fielding  being  then  and 
there  a  public  officer,  to  wit:  deputy  commissioner  of  city 
works  in  and  for  said  city  of  Brooklyn,  a  part  of  whose  duty  it 
was  to  take  part  in  the  examination  and  making  of  such  con- 
tracts, and  in  the  auditing  and  allowance  of  claims  and  de- 
mands upon  said  city  of  Brooklyn  as  appears  in  the  indictment 
hereinbefore  set  fortli  and  to  further  enquire  whether  ihe  said 
Daniel  Doody  had,  tlieretofore,  at  some  time  prior  to  the  filing 
of  said  indictment  against  the  said  Robert  W.  Fielding,  told 
the  said  Robert  W.  Fielding  the  names  of  certain  persons  who 
would,  as  the  representatives  of  said  Daniel  Doody,  bid  upon 
work  and  contracts  to  be  given  out  and  made  on  account  of  the 
city  of  Brooklyn  by  said  Robert  W.  Fielding  as  such  deputy 
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commissioner  of  city  works  as  aforesaid,  and  to  further  enquire 
whether  he,  the  said  Daniel  Doody,  had  at  some  time  prior  to 
the  filing  of  said  indictment  paid  to  the  said  Robert  W.  Field- 
ing any  portion  of  the  money  received  by  aaid  Daniel  Doody 
from  the  city  of  Brooklyn  in  payment  of  a  claim  of  his,  the 
said  Daniel  Doody's,  against  the  city  of  Brooklyn,  for  repaying 
over  the  water  main  on  New  Utrecht  avenue  in  the  city  of 
Brooklyn."  The  indictment  then  sets  forth  the  trial  of  said 
Fielding  and  that  said  Doody  appeared  on  said  trial  as  a  wtr 
ness  and  was  duly  sworn,  and  further  charges,  "  And  did  then 
and  there  being  so  sworn,  falsely,  feloniously,  wilfully  and 
knowingly  say  and  testify  among  other  things  in  substance  that 
he,  the  said  Daniel  Doody,  did  not  then  and  there  remember 
that  he,  the  said  Daniel  Doody,  had  theretofore  had  any  con- 
versation with  the  said  Robert  W.  Fielding  in  reference  to 
parties  bidding  on  work  for  and  in  the  city  of  Brooklyn  as  the 
representatives  of  said  Daniel  Doody,  and  being  so  sworn  as 
aforesaid  the  said  Daniel  Doody  did,  further,  then  and  tJiere 
falsely,  wilfully,  knowingly  and  feloniously  say  and  testify  in 
substance  that  he,  the  said  Daniel  Doody,  did  not  then  and 
there  remember  that  he,  the  said  Daniel  Doody,  had  at  any 
time  theretofore  told  said  Robert  W.  Fielding  the  names  of 
parties  and  persons  who  would  as  the  representatives  of  said 
Daniel  Doody,  bid  upon  work  and  contracts  to  be  given  out  and 
made  on  account  of  the  city  of  Brooklyn  by  said  Robert  W. 
Fielding  as  such  deputy  commissioner  of  city  works  as  afore- 
said ;  and  the  said  Daniel  Doody  being  so  duly  sworn  as  afore- 
said, did  then  and  there  further  falsely,  wilfully,  knowingly 
and  feloniously  say  and  testify  in  substance  that  he,  the  said 
Daniel  Doody,  did  not  then  and  theio  remember  that  he,  the 
said  Daniel  Doody,  had  at  any  time  prior  to  the  filing  of  said 
indictment,  paid  to  the  said  Robert  W.  Fieldini^  any  portion  of 
the  money  received  by  him,  tlie  said  Daniel  Doody,  from  the 
city  of  Brooklyn  in  i>ayment  of  a  claim  of  his,  the  said  Daniel 
Doody's,  against  the  city  of  Brooklyn  for  repaying  over  the 
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water  main  on  Xew  Utrecht  avenue  in  the  city  of  Brooklyn  and 
tliat  he,  the  said  Daniel  Doody,  did  not  tlien  and  there  remem- 
ber whether  he  had  or  had  not  paid  any  portion  of  such  money 
to  him,  the  said  Kobert  W.  Fielding. 

^'  AVherciiis  in  truth  and  in  fact,  he,  the  said  Daniel  Doody, 
then  and  there  well  knew  and  remembered  whether  he,  the  said 
Daniel  Doody,  had  or  had  not  theretofore  had  a  conversation 
and  divers  conversations  vriih  the  said  Robert  W.  Fielding  in 
reference  to  parties  bidding  on  work  for  and  in  the  city  of 
Brooklyn  as  tlie  representatives  of  said  Daniel  Doody. 

"  And  whereas,  in  trutli  and  in  fact,  he,  the  said  Daniel 
Dooih',  then  and  there  well  knew  and  remembered  that  he,  Uie 
said  Daniel  Doody,  had  theretofore  had  a  conversation  and 
divers  conversations  with  tlie  said  Robert  \V.  Fielding  in  refer- 
ence to  parties  bidding  on  work  for  and  in  the  city  of  Brooklyn 
as  the  representatives  of  said  Daniel  Doody. 

"  And  whereas,  in  truth  and  in  fact,  •he,  the  said  Daniel 
Do(Kly,  Uicn  and  there  well  knew  and  remembered  whether  he, 
the  said  Daniel  Doody,  had  or  had  not  told  said  Robert  W. 
Fielding  the  names  of  parties  and  persons  who  would,  as  repre- 
sentatives of  him,  the  said  Daniel  Doody,  bid  upon  work  and 
contracts  to  be  given  out  and  made  for  and  on  account  of  the 
city  of  Brooklyn  by  said  Robert  W.  Fielding  as  such  deputy 
commissioner  of  city  works  as  aforesaid. 

"  And  whereas,  in  truth  and  in  fact,  the  said  Daniel  Doody 
tlicn  and  there  well  knew  and  remembered  that  he,  the  said 
Daniel  Doody,  had  told  said  Robert  W.  Fielding  the  names  of 
parties  and  persons  who  would,  as  representatives  of  him,  the 
said  Daniel  Doody,  bid  uix)n  work  and  contracts  to  be  given 
out  and  made  for  and  on  account  of  the  city  of  Brooklyn  by 
said  Robert  W.  Fielding  as  such  deputy  commissioner  of  city 
works  as  aforesaid. 

"  And  whereas,  in  truth  and  in  fact,  the  said  Daniel  Doody 
then  and  tliere  well  knew  and  rememl)ered  whether  he,  the  said 
Daniel  Doody  had  or  had  not,  at  some  time  prior  to  the  filing 
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of  said  indictment,  paid  to  the  said  Robert  W.  Fielding  a  por- 
tion of  the  said  money  received  by  him,  the  said  Daniel  Doody, 
from  the  city  of  Brooklyn  in  payment  of  a  claim  of  his,  the 
said  Daniel  Doody's,  against  tlie  city  of  Brooklyn  for  repaying 
over  the  water  main  on  Xew  Utrecht  avenue  in  the  city  of 
Brooklyn. 

"  And  whereas,  in  truth  and  in  fact,  the  said  Daniel  Doody 
then  and  there  well  knew  and  remembered  that  he,  tlie  said 
Daniel  Doody,  had,  at  some  time  prior  to  the  filing  of  said 
indictment,  paid  to  the  said  Robert  W.  Fielding  a  portion  of 
the  said  money  received  by  him,  the  said  Daniel  Doody,  from 
the  city  of  Brooklyn  in  payment  of  a  claim  of  his,  tlie  said 
Dajiiel  Doody's,  against  the  city  of  Brooklyn  for  repaving  over 
the  water  main  on  New  Utrecht  avenue  in  the  city  of  Brooklyn. 

"  And  whereas,  in  truth  and  in  fact,  the  testimony  so  given 
as  aforesaid  by  him,  tlie  said  Daniel  Doody,  on  the  day  and 
year  aforesaid,  at  the  Borough,  city  and  county  aforesaid  was 
in  all  respects  wilfully  and  knowingly  false,  perjured  and 
untrue. 

"  And  whereas,  in  trutli  and  in  fact,  tlie  said  Daniel  Doody, 
on  the  nineteenth  day  of  December,  1899,  and  at  all  otlier  days 
and  times,  well  knew  that  the  testimony  aforesaid  so  given  by 
him,  tlie  said  Daniel  Doody,  upon  said  trial  as  aforesaid,  and 
so  sworn  to  by  him  as  aforesaid,  was  in  all  respects  wilfiill;.' 
false,  untrue  and  perjured." 

The  trial  of  tlie  indictment  against  the  defendant  Doody  came 
on  to  be  heard  in  the  Supreme  Court  on  the  lOtli  day  of  Decem- 
ber, 1900,  and  on  such  trial  the  People  offered  in  evidence  a 
copy  of  the  testimony  of  Doody  before  the  grand  jurv' ;  a  copy 
of  the  testimony  of  Doody  on  tlie  first  trial  of  Fielding ;  a  coj>y 
of  the  testimony  of  Doody  on  the  said  trial  of  Willis  and 
Phillips ;  evidence  of  the  statements  made  by  Doody  to  the  dis- 
trict attorney  prior  to  the  second  trial  of  Fielding;  a  copy  of 
the  testimony  of  Doody  on  the  second  trial  of  Fielding;  the 
statements  of  Doody  to  the  district  attorney  subsequent  to  the 
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second  trial  of  Fielding,  and  evidence  of  the  statements  mado 
by  Doody  to  the  former  district  attorney  of  the  county  of  Kings, 
and  then  rested. 

The  defendant  produced  members  of  his  family,  employees 
and  associates  to  testify  to  acts  and  conversations  of  the  de- 
fendant occurring  a  short  time  previous  to  his  trial,  also  several 
experts  who  testified  in  substance  that  Doody  was  suffering 
from  paresis.  The  People  then  produced  witnesses  to  rebut 
the  evidence  as  to  the  condition  of  the  defendant's  mind  and 
memory,  and  an  expert  who  testified  that  the  defendant  was 
not  suffering  from  paresis  and  that  the  alleged  evidences  of 
such  disease  were  the  results  of  the  defendant's  shamming. 
The  case  was  then  submitted  to  the  jury  who  found  the  d 
fendant  guilty  as  charged  in  the  indictment.  From  the  judg- 
ment of  conviction  this  appeal  was  taken. 

Jerry  A.  Wemberg,  for  the  appellant 

John  y.  Clarke  and  Martin  W.  Littleton,  for  the  respondent, 

Chase^  J. :  The  statutory  definition  of  perjury,  so  far  as  it 
relates  to  this  case,  is:  "  A  person  who  swears  .  .  .  tliat 
he  will  truly  testify  ...  on  any  occasion  in  which  an 
oath  is  required  by  law  or  is  necessary  for  the  prosecution  or 
defense  of  a  private  right  or  for  the  ends  of  public  justice  or 
may  lawfully  be  administered  and  who  in  such  action  .  .  . 
wilfully  and  knowingly  testifies  .  .  .  falsely  in  any  ma- 
terial matter  or  states  in  his  tCvStimony  .  .  .  any  material 
matt-or  to  be  true  which  he  knows  to  be  false,  is  guilty  of  per- 
jury."     (Penal  Code,  sec.  96.) 

On  the  Fielding  trial  when  it  is  claimed  that  Doody  com- 
mitted i)erjury  it  was  not  only  material  but  necessary  for  the 
People  to  show  that  Doody  had  furnished  Fielding,  who  was 
then  deputy  commissioner  of  city  works,  the  names  of  men  who 
would  bid  on  public  work  as  his  representatives,  but  also  that 
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out  of  the  moneys  collected  by  Doody  on  the  contract  for  repay- 
ing over  the  water  main  on  New  tJtrecht  avenue  that  he  paid 
to  Fielding  ten  per  cent  of  the  amount  of  such  contract. 

So  far  as  appears  Doody  was  the  only  person  other  than 
Fielding,  the  defendant  then  on  trial,  who  had  direct  personal 
knowledge  as  to  whether  such  names  had  or  had  not  been  given 
by  Doody  to  Fielding,  and  as  to  whether  the  corrupt  payment 
had  or  had  not  been  made  as  charged  in  the  indictment  If 
Doody  then  had  a  personal  recollection  in  regard  to  the  matters 
about  which  he  was  interrogated  a  truthful  statement  of  such 
recollection  was  material  in  determining  whether  Fielding  was 
guilty  or  not  guilty  of  the  charge  against  him. 

If  Doody  then  well  knew  and  remembered  that  he  did  not 
furnish  to  Fielding  the  names  of  persons  who  would  bid  upon 
work  as  his  representatives,  and  that  he  did  not  pay  ten  per 
cent  of  the  amount  of  said  contract  to  Fielding,  it  was  neces- 
sary for  the  ends  of  public  justice  that  he  should  so  testify  to 
the  end  that  the  defendant  so  unjustly  charged  with  crime 
might  be  relieved  therefrom,  and  from  the  danger  of  conviction 
on  a  false  charge. 

If  Doody  then  well  knew  and  remembered  that  he  did  fur- 
nish Fielding  the  names  of  persons  who  would  bid  ui)on  work 
as  his  representatives  and  that  he  did  pay  ten  per  cent  of  the 
amount  of  said  contract  to  Fielding,  it  was  necessary  for  the 
ends  of  public  justice  that  he  should  so  testify  to  the  end  that 
the  defendant  so  on  trial  should  be  convicted  and  punished. 

The  statutes  defining  perjury  and  providing  the  punishment 
therefor  are  designed  to  prevent  the  failure  of  justice.  When 
a  person  well  knows  and  remembers  what  occurred  in  connec- 
tion with  an  alleged  criminal  transaction,  and  the  facts  so  well 
known  and  remembered  by  him  are  material  in  determining  the 
guilt  or  innocence  of  a  person  accused,  it  is  perjury  within  sec- 
tion 96  of  the  Penal  Code  to  falsely  testify  that  he  does  not 
remember  what  occurred  in  connection  with  such  transaction. 

In  R^na  v.  Schlesinger  (10  Q.  B.  670),  the  defendant  was 
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indicted  for  perjury  growing  out  of  an  action  before  the  sheriff's 
jury  in  London.  The  defendant  was  examined  upon  the  trial 
of  the  issues  as  a  witness  and  testified  in  regard  to  a  certain 
writing  that  he  thought  that  the  words  written  in  red  ink  on 
the  writing  were  not  his.  On  appeal  it  was  contended  that 
perjury  could  not  be  assigned  upon  the  averment  of  the  defend- 
ant tliat  he  "  thought "  the  words  were  not  in  his  handwriting. 
One  of  the  members  of  the  court  said :  "  If  a  witness  swears 
that  he  '  thinks '  a  certain  fact  took  place,  it  may  be  difficult 
indeed  to  show  that  he  committed  wilful  perjury,  but  it  is  cer- 
tainly possible  and  the  averment  is.  as  properly  a  subject  of 
perjury  as  any^other." 

Another  member  of  the  court  said :  "  The  objection  to  the 
assignment  of  perjury  in  the  first  and  second  counts  seems  to 
me  to  amount  to  no  more  than  this:  that,  because  it  is  very 
difiicult  of  proof,  therefore  it  is  bad.  But  there  would  be  an 
easy  mode  by  which  witnesses  might*  in  many  cases  escape  tlie 
consequences  of  perjury  if  using  the  saving  words  ^  I  think ' 
made  them  not  indictable." 

In  People  v.  Kobertson  (3  ^Vheeler's  Crim.  Cas.  183),  it  is 
said :  ^'  In  the  present  case  the  defendant  swears  also  *  that 
he  has  cause  to  suspect  and  does  suspect '  that  the  wool  was 
stolen  by  Bishop.  The  indictment  alleges  that  he  had  not  cause 
to  sus|)ect  and  did  not  suspect  that  the  wool  was  stolen  by 
Bishop.  The  jury  have  pronounced  the  charge  in  the  indict- 
ment to  be  true.  A\Tiatever  doubts  may  have  once  existed,  it 
is  now  clearly  settled  that  a  man  may  be  '  convicted  of  perjury 
in  swearing  that  he  believes  a  fact  to  be  true  which  he  knows 
to  be  false.'  " 

An  expert  may  be  guilty  of  j>erjury  in  swearing  to  a  false 
opinion.  (2  Bi?h.  Crim.  Law,  sec.  878;  State  v.  Henderson, 
00  Ind.  408.) 

A  person  who  testifies  that  he  believes  a  certain  statement 
to  be  tnie  when  he  has  no  probable  cause  for  such  belief  is 
guilty  of  perjury.      (State  v.  Knox,  61  X.  C.  312.) 
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AVhen  a  person  swears  positively  to  the  value  of  goods  of 
which  he  knows  nothing,  although  his  value  is  correct,  he  is 
guilty  of  perjury.  (3  Greenl.  Ev.  [16th  ed.],  sec.  200;  People 
V.  MoKinney,  3  Park.  Cr.  Kep.  510.) 

"  Where  a  man  swears  that  a  thing  is  so  or  that  he  believes 
it  to  be  so,  when  in  truth  he  does  not  believe  it  to  be  so,  the  oath 
is  false,  though  the  fact  really  be  as  stated."  (State  v.  Cruik- 
shank,  6  Blackf.  [Ind.],  62.) 

An  unqualified  statement  of  that  which  one  does  not  know 
to  be  true  is  equivalent  to  a  statement  of  that  which  he  knows 
to  be  false.  (Penal  Code,  sec  101.)  The  facts  stated  in  tlic 
indictment  of  the  defendant  are  sufficient  to  constitute  a  crime. 

Where  oral  evidence  is  relied  ujwn  to  convict  a  person  of 
perjury,  it  is  necessary  to  produce  at  least  two  witnesses,  or  one 
witness,  supported  by  corroborating  and  independent  circum- 
stances. This  rule  arises  by  reason  of  the  fact  that  where  oath 
is  placed  against  oath  it  remains  doubtful  where  the  tnith  lies. 
It  is  manifest,  however,  that  this  rule  does  not  apply  in  cases 
where  the  proof  of  the  perjury  is  necessarily  based  upon  cir- 
cumstantial evidence.  "It  is  only  necessary  in  any  case  to  pro- 
duce evidence  sufficient  to  counterbalance  the  oath  of  the  de- 
fendant and  the  legal  presumption  of  his  innocence.  (People 
V.  Storie,  32  Hun,  41.) 

That  a  person  can  be  convicted  of  perjury  without  the  pro- 
duction of  a  witness  to  testify  to  the  falsity  of  the  evidence  of 
defendant  on  which  the  indictment  rests  is  held  in  United  States 
v.  Wood  (14  Pet  430).  In  that  case  "  The  defendant  was  in- 
dicted for  perjury  in  falsely  taking  and  swearing  ^  the  owner's 
oath  in  cases  where  goods  have  been  actually  purchased,'  as  pre- 
scribed by  the  fourth  section  of  the  supplementary  collection 
law  of  the  first  of  March,  1823.  The  perjury  was  charged  to 
have  been  committed  in  April,  1837,  at  the  custom  house  in 
Xew  York  on  the  importation  of  certain  woolen  goods  in  the 
ship  Sheridan.  The  indictment  charged  the  defendant  with 
having  intentionally  siipj)ressed  the  true  cost  of  the  goods  with 
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intent  to  defraud  the  United  States.  2.  Charging  the  perjury 
in  swearing  to  the  truth  of  the  invoice  produced  by  him  at  the 
time  of  entry  of  the  goods,  the  invoice  being  false,  etc  It 
appeared  by  the  evidence  that  tlie  goods  mentioned  in  the  entrj' 
had  been  bought  by  the  defendant  from  John  Wood,  his  father, 
of  Saddleworth,  England.  No  witness  was  produced  by  the 
United  States  to  prove  that  the  value  or  cost  of  the  goods  was 
greater  than  that  for  which  they  were  entered  at  the  custom 
house  in  New  York.  The  evidence  of  this  offered  by  the  prose- 
cution was  the  invoice  book  of  John  Wood  and  thirty-five- 
original  letters  from  the  defendant  to  John  Wood  between  1834 
and  1837,  showing  a  combination  between  John  Wood  and  the 
defendant  to  defraud  the  United  States  by  invoicing  and  enter- 
ing goods  at  less  than  their  actual  cost;  that  this  combination 
comprehended  the  goods  imported  in  the  Sheridan,  and  that  the 
goods  received  by  that  ship  had  been  entered  by  the  defendant^ 
he  knowing  that  they  had  cost  more  than  the  prices  at  which 
he  had  entered  them.  This  evidence  was  objected  to  on  the 
part  of  the  defendant  as  not  competent  proof  to  convict  the 
defendant  of  the  crime  of  perjury,  and  that,  if  an  inference  of 
guilt  could  be  derived  from  such  proof,  it  was  an  inference  from 
circumstances  not  sufficient,  as  the  best  legal  testimony,  to  war- 
rant a  conviction.  Held,  that  in  order  to  a  conviction  it  was 
not  necessary  on  the  part  of  the  prosecution  to  produce  a  living 
witness,  if  the  jury  should  believe  from  the  written  testimony 
that  the  defendant  made  a  false  and  corrupt  oath  when  he  en- 
tered the  goods." 

It  follows,  therefore,  that  whether  defendant  was  guilty  or 
innocent  of  the  crime  charged  in  the  indictment,  was  a  question 
of  fact  for  the  jury  to  determine.  That  the  evidence  presented 
a  question  of  fact  for  determination  by  the  jury  seems  to  have 
been  assumed  by  the  defendant  at  the  trial. 

The  only  answer  of  the  defendant  to  the  testimony  presented 
against  him  was  that  his  mind  and  memory  had  become  so  im- 
paired by  disease  that  he  was  not  legally  accountable  for  his 
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lack  of  memory  in  regard  to  the  trans£ictions  with  Fielding 
about  which  he  was  interrogated.  Neither  at  the  close  of  the 
evidence  offered  by  the  People,  nor  at  the  close  of  the  evidence 
on  the  trial,  did  the  defendant  move  for  his  discharge.  The 
charge  to  the  jury  was  fair,  and  although  the  questions  involved 
in  the  issue  were  fully  stated  by  the  court,  no  exception  thereto 
was  taken  by  the  defendant  and  no  criticism  of  the  charge  has 
been  made  on  the  argument  in  this  court  Our  examination 
of  the  testimony  leads  us  to  the  conclusion  that  the  verdict 
should  not  be  set  aside  nor  a  new  trial  granted  on  the  facts. 

The  defendant  assei"ts  that  the  district  attorney  in  his  open- 
ing to  the  trial  jury  was  erroneously  allowed  to  call  their  atten- 
tion to  numerous  statements  made  by  the  defendant  involving 
independent  crimes  in  which  the  defendant  was  a  participant. 
A  casual  reading  of  the  opening  might  seem  to  justify  such 
criticism,  but  a  more  careful  examination  of  the  whole  record 
convinces  us  that  the  evidence  referred  to  by  the  district  attor- 
ney was  properly  received  and  that  the  defendant  has  had  a 
fair  trial.  The  opening  of  the  district  attorney  is  expressly 
based  upon  the  defendant's  statements  and  confessions.  Every- 
thing stated  by  the  district  attorney  in  his  opening  was  shown 
on  the  trial  as  stated  by  him  by  the  receipt  in  evidence  of  con- 
ceded copies  of  the  defendant's  testimony  before  the  grand  jury, 
and  on  former  trials  of  indictments  found  upon  the  evidence  so 
given  by  the  defendant. 

The  evidence  presented  on  the  trial  consisted  wholly  of  de- 
fendant's statements  and  the  circumstances  surrounding  the 
same.  It  is  only  necessary,  therefore,  to  consider  whether  any 
of  such  statements  and  confessions  are  incompetent  and  harm- 
ful. The  question  at  issue  on  this  trial  was  not  whether  the 
defendant  had  committed  the  crime  of  bribery,  but  was  wholly 
a  question  of  the  defendant's  memory  in  regard  thereto.  It  is 
somewhat  analogous  to  a  question  of  testamentary  capacity. 

Prior  to  1896  defendant  had  never  been  engaged,  at  least  to 
Vol.  XVI— 31 
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any  extent,  in  doing  public  work,  but  according  to  his  sworn 
statements,  in  the  years  1896  and  1897  he  received  in  the  name 
of  others  a  large  number  of  such  oontracts,  and  that  in  connec- 
tion with  each  and  every  of  the  oontracts  so  received  by  others 
in  his  interest,  there  was  an  agreement  by  which  he  was  to  pay 
and  did  pay  Fielding  ten  per  cent  of  the  amount  of  such  con- 
tracts, and  also  an  agreement  by  which  he  was  to  pay  and  did 
pay  a  large  amount  to  others  who  were  personally  connected 
with  the  giving  of  the  several  contracts  or  with  the  audit  and 
allowance  of  bills  therefor  and  payment  of  the  same. 

The  defendant  had  repeatedly  testified  in  substance  that  he 
made  these  unlawful  payments  to  Fielding  in  every  instance 
and  also  to  others  on  each  contract,  so  that  the  unlawful  pay- 
ments amounted  to  thirty-five  or  forty  per  cent  of  tbe  entire 
amount  received  by  him.  If  his  statemente  were  true,  the 
several  contracts  were  so  intimately  connected  and  so  inter- 
woven as  to  be  difficult  of  separation  in  fact,  and  almost  im- 
possible of  separation  in  the  memory  of  the  person  who  ar- 
ranged and  carried  out  the  unlawful  agreements.  His  state- 
ments are  to  the  eifect  that  he  was  unable  to  get  any  public  work 
except  by  making  and  carrj-ing  out  such  unlawful  agreements. 
His  memory  in  regard  to  a  single  contract  was  necessarily  linked 
to  and  associated  with  the  entire  scheme  by  which  Fielding  was 
in  each  instance  to  receive  his  percentage.  The  defendant's 
statements,  theretofore  repeatedly  made  in  court  and  to  public 
officers  in  regard  to  the  details  of  such  transactions,  had  a  legiti- 
mate and  immediate  bearing  upon  the  strength  of  the  defend- 
ant's memory  in  these  intimately  associated  transactions.  All 
of  the  defendant's  statements  referred  to  by  the  district  attor- 
ney in  his  opening  and  offered  and  received  in  evidence  on  the 
trial,  related  to  these  several  contracts,  and  were  in  tlie  nature 
of  a  consecutive  history  of  his  transactions  with  the  city  works 
department  and  tended  to  show  his  mental  powers.  The  time 
and  purpose  of  these  statements  and  the  severe  consequences 
arising  therefrom  emphasize  their  materiality. 
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A  casual  statement  may  be  innocently  or  thoughtlessly  made, 
but  the  defendant's  sworn  statements  made  before  the  grand 
jury  were  so  made  pursuant  to  an  arrangement  between  himself 
and  others^  including  his  counsel  and  the  district  attorney.  The 
statements  made  by  him  before  the  grand  jury  were,  therefore, 
so  made  deliberately,  intentionally  and  positively  when  he  knew 
that  the  purpose  of  his  examination  was  to  indict  those  who, 
he  testified,  were  associated  with  him  in  crime.  These  state- 
ments were  reiterated  by  him  on  the  various  trials,  and  one  of 
the  results  of  the  testimony  so  g^ven  by  him  was  that  Fielding, 
on  whose  last  trial  the  perjury  is  claimed  to  have  been  com- 
mitted, was  on  the  first  trial  convicted  and  sentenced  to  im- 
prisonment. 

Confessedly  the  defendant  had  taken  upon  himself  the  un- 
enviable position  of  an  informer,  with  full  knowledge  of  the 
probable  consequences  to  his  associates,  and  his  statements  in 
connection  with  such  information  were  properly  considered  by 
the  jury  in  determining  whetlier  on  the  last  trial  of  Fielding  the 
testimony  given  by  him  was  knowingly  false  and  untrue. 

Prior  to  Fielding  being  granted  a  new  trial,  there  had  been 
a  failure  to  convict  some  of  the  others  who  were  indicted  on 
the  disclosures  made  to  the  grand  jury  by  the  defendant.  That 
tlie  defendant  sympathized  with  Fielding  was  openly  stated  by 
him.  Notwithstanding  defendant  had  repeated  all  of  tho 
details  of  the  several  transactions  from  time  to  time  under  oath 
and  before  the  district  attorney,  and  that  within  three  days 
before  the  last  Fielding  trial  there  was  read  to  him  his  former 
testimony  containing  every  statement  which  the  defendant  now 
claims  the  court  should  have  excluded,  and  that  he  then  dis- 
cussed the  same  without  showing  any  impairment  of  memory, 
he  suddenly  loses  all  recollection  as  to  whether  the  transactions 
with  Fielding  ever  took  place,  and  testifies  that  he  has  no 
memorj'  as  to  whether  they  did  or  did  not  take  place.  The  im- 
portant question  on  the  trial  of  the  indictment  for  perjury 
herein  was  the  strength   of  the  defendant's    memory.        His 
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motive  for  committing  tlie  crime  of  perjury  was  also  a  proper 
subject  of  consideration.  Apart  from  the  question  of  defend- 
ant having  lost  his  memorj'  by  disease,  we  do  not  see  how  a  jiirv^ 
could  well  have  coine  to  any  other  conclusion  than  that  the  de- 
fendant was  guilty  of  the  crime  of  perjury  as  charged.  The 
case  was  evidently  tried  upon  the  theory  that  the  defendant  was 
irresponsible  for  his  statements  by  reason  of  his  being  affeoted 
by  paresis.  This  was  a  question  of  fact  and  has  been  decided 
against  the  defendant.  The  defendant  urges  various  other 
grounds  of  error,  none  of  which,  however,  we  think  could  pos- 
sibly have  prejudiced  his  interests  on  the  trial. 

The  judgment  should  be  aifirmed. 

All  concurred,  except  Fursman,  J.,  dissenting  in  an  opinion. 

FuRSMAN,  J.  (dissenting)  :  One  Fielding,  who  was  deputy 
commissioner  of  a  city  department  of  Brooklyn,  was  indicted 
and  tried  for  having  knowingly  approved  a  false  claim  against 
the  city.  On  the  trial  the  defendant  was  a  witness  for  the 
People  and  is  charged  with  having  then  falsely  testified  that 
he  did  not  remember  having  had  any  conversations  with  Field- 
ing in  reference  to  matters  material  to  the  issue  then  being 
tried.  The  indictment  sets  out  the  alleged  false  testimony  in 
detail  and  negatives  the  truth  of  such  testimony  in  every  par- 
ticular. I  do  not  deem  it  necessary  to  here  point  out  the 
charges  of  the  indictment  more  specifically  because  in  my  judg- 
ment there  were  errors  committed  at  the  trial  which  compel 
a  reversal  of  the  conviction,  and,  therefore,  the  question  whether 
the  evidence  establishes  the  guilt  of  the  defendant  need  not  be 
gone  into.  Every  person  charged  with  crime  is  entitled  to  a 
fair  trial,  and  however  guilty  he  may  be  his  guilt  must  be 
established  by  proper  and  competent  evidence^  Every  improper 
statement  of  a  prosecuting  officer  made  during  the  trial  whidi 
is  calculated  to  influence  or  prejudice  the  minds  of  the  jury 
against  the  accused,  and  each  item  of  incompetent  evidence 
having  a  tendency  to  lead  them  to  conclude  that  he  is  guilty 
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of  the  crime  charged  because  he  has  committed  other  offenses, 
constitute  imperative  reasons  for  reversing  a  conviction  whether 
upon  the  whole  case  the  accused  appears  to  be  guilty  or  not. 
(People  V.  Fielding,  158  N.  Y.  553;  People  v.  Mull,  167  id. 
248,  et  seq.)  In  his  opening  address  to  the  jury  the  district 
attorney  was  permitted,  notwithstanding  objections  and  excep- 
tions, to  say  many  things  to  the  prejudice  of  the  defendant 
which  were  not  and  could  not  by  any  possibility  be  prop- 
erly proved.  It  must  be  borne  in  mind  that  on  this 
trial  the  sole  inquiry  was  whether  in  truth  and  in  fact  the  de- 
fendant did  remember  certain  conversations  with  Fielding 
which  he  declared  on  that  trial  that  he  did  not  remember  and 
to  which  he  had  testified  before  the  grand  jury  wKich  indicted 
Fielding.  The  following  are  examples:  "He  (defendant) 
had  to  give  bribes ;  he  had  to  give  ten  per  cent  to  a  man  named 
Milne ;  he  had  to  pay  ten  per  cent,  to  Knapp,  who  was  the  water 
purveyor ;  he  had  to  pay  five  per  cent  to  Jensen ;  all  these  men 
could  hold  up  bills  unless  they  got  tlieir  tribute.  He  carried 
out  his  end  of  the  contract  and  they  did  their  end  of  the  work. 
.  .  .  He  had  gone  before  the  grand  jury  and  it  had  indicted 
his  old  friends  and  confederates,  and  after  that  he  had  gone  on 
the  witness  stand  and  been  denounced  by  counsel,  and  hammered 
and  pounded  on  so  it  was  burned  into  his  memory  so  he  would 
not  forget  it  the  next  day  or  in  a  lifetime.  .  .  .  What 
happened  ?  .  .  .  The  trials  went  on  and  one  man  was  sent 
out  to  the  penitentiary ;  he  pleaded  guilty." 

Again :  "  When  the  time  came  to  get  certain  work  through 
in  the  sewer  department  he  had  to  see  a  man  named  Goff,  and 
GoS  demanded  fifty  dollars  a  week,  and  he  had  to  pay  Goff  and 
he  did  pay  Goff  fifty  dollars  a  week  to  overlook  the  work  and 
let  things  go  through." 

Again :  "  In  the  investigation,  when  the  various  warrants 
turned  up,  this  condition  appeared.  Thomas  Fraser  &  Com- 
pany seemed  to  be  the  repository  of  nearly  all  the  warrants  that 
came  directly  to  Doody;  whether  it  will  become  necessary  to 
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show  you  this  I  don't  know.  But  it  will  be  revealed  by  Doody'a 
testimony  that  the  warrants  were  signed  Thomas  Fraser  &  Com- 
pany. .  .  .  The  question  is,  how  far  is  the  jury  to  be  de- 
ceived if  he  has  attempted  to  deceive  ?  Now,  gentlemen  of  the 
jury,  it  will  show  to  some  extent  the  character  of  this  man's 
mind  if  you  will  follow  it  out  Why  did  he  create  Thomas 
Fraser  &  Company  ?  Why  not  take  the  warrants  himself  ?  All 
the  warrants  given  to  Finkle,  Heyward  and  Cozzens — all  went 
to  him.  He  will  tell  you  that  he  got  every  cent  of  the  $200,000, 
except  the  thirty-five  per  cent  he  had  to  pay  out  under  his  agree- 
ment Every  dollar  of  it  came  to  himself.  Why  run  it  down 
into  this  rat-hole,  Thomas  Fraser  &  Company?  Who  was 
Thomas  Frazer?  In  his  testimony  he  attempts  to  say  that 
Thomas  Fraser  is  a  brother  of  some  banker  in  New  York  He 
is  asked,  '  did  Thomas  Fraser  get  any  part  of  this?  No,  sir. 
Was  the  senior  member  of  this  firm  anything  to  you?  Yes, 
sir,  a  partner.  Did  he  get  any  part  of  this  ?  He  perhaps  did 
get  two  hundred  dollars.'  It  means  that  is  a  cover.  Every 
warrant,  when  they  came  down  to  Fraser  &  Company,  they  will 
be  up  against  a  stone  wall.  Who  is  Tom  Fraser  &  Company  ? 
He  can't  be  found." 

Again :  "  Contracts  made  and  money  expended  without  any 
authority  in  law.  What  is  the  cause  of  it?  They  sent  over  to 
the  district  attorney's  office  for  an  investigation,  and  the  in- 
vestigation proceeds  to  a  certain  stage,  and  immediately  we  are 
up  against  a  stone  walL  Who  is  Fraser  &  Company  ?  Who 
is  Cozzens  ?  Who  is  Finkle,  and  who  is  Heyward  ?  But  a  little 
probing  soon  revealed  in  all  this  filth  and  rubbish  this  man 
Doody.  "^i^Tiat  was  to  be  done?  It  was  soon  discovered  he 
was  the  real  criminal.  He  was  the  hub,  and  without  him  the 
spokes  of  the  wagon  could  not  remain  on.  We  sent  for  his  son, 
as  his  name  appeared  on  some  of  the  vouchers.  It  will  appear 
by  his  father's  testimony  that  the  son  came  before  the  grand 
jury,  and  he  refused  to  answer.  ...  I  show  motive  for 
the  responsibility  he  was  assuming,  to  show  that,  under  that 
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pressure  of  his  son  before  the  grand  jury,  he  came  before  the 
grand  jury  himself.  .  .  .  His  son  came  before  the  grand 
jury,  as  Doody  will  tell  you.  The  son  refused  to  answer  any 
questions,  and  was  brought  into  court  with  the  grand  jury,  and 
told  to  answer  the  questions  and  sent  back.  An  adjournment 
was  had,  and  ...  an  arrangement  was  made  whereby 
Doody  was  to  tell  his  story  of  his  criminality,  and  all  his  con- 
nection with  the  frauds  and  connection  of  everybody  else.  .  .  . 
He  had  purchased  his  safety  at  the  expense  of  his  old  friends 
and  confederates.  He  turned  informer  upon  them,  and  thus 
saved  himself  from  punishment  for  these  crimes." 

Again:  "  That  was  his  position  in  March,  1898,  and  on  his 
testimony  these  indictments  were  all  secured  against  these  peo- 
ple. A  short  while  after  that  Milne,  who  had  been  his  friend, 
came  into  court  and  pleaded  guilty.  He  was  the  young  in- 
spector out  on  the  works  to  whom  he  had  paid  one  hundred 
dollars.  Milne  pleaded  guilty  and  was  sent  to  the  peni- 
tentiary." 

These  remarks  (and  others  which  I  have  not  quoted)  were 
highly  improper  and  well  calculated  to  excite  prejudice  and 
harmful  bias  against  the  defendant  in  the  minds  of  the  jury. 
They  were  imrebuked  by  the  court  and  objections  to  them  were 
overruled.  The  jury  must  have  supposed  that  they  were  ap- 
proved by  the  presiding  justice,  especially  as  wholly  incom- 
petent evidence  was  afterwards  admitted,  against  objection  and 
exception,  in  proof  of  these  statements.  Statements  of  this 
character  by  the  public  prosecutor  in  criminal  cases  have  been 
repeatedly  condemned  by  appellate  courts  and  new  trials 
granted  because  of  them.  (People  v.  Smith,  1G2  K  Y.  520 ; 
People  V.  Mull,  167  id.  247;  People  v.  Fielding,  158  id.  542, 
see  p.  547  and  cases  cited ;  People  v.  Milks,  55  App.  Div.  372.) 

The  only  crime  charged  in  the  indictment  being  perjury,  al- 
leged to  have  been  committed  in  falsely  testifying  that  he  did 
not  remember  certain  conversations  with  Fielding,  the  prosecu- 
tion was  allowed  to  prove  by  reading  from  the  testimony  of  the 
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defendant  before  the  grand  jury  a  number  of  other  distinct  and 
separate  crimes  having  no  connection  whatever  with  that  under 
investigation.  Among  these  are  the  following :  That  he  paid 
one  Phillips  money  to  induce  the  commissioner  of  city  works  to 
aid  him  in  defrauding  the  city;  that  he  entered  into  corrupt 
agreement  with  one  Willis,  commissioner  of  city  works,  to  de- 
fraud the  city;  that  such  agreement  had  been  carried  out  and 
the  city  actually  defrauded  of  large  sums ;  that  he  entered  into 
a  corrupt  agreement  with  one  Knapp,  who  was  water  purveyor 
of  the  city,  by  which  the  city  of  Brooklyn  was  defrauded ;  that 
he  had  bribed  the  commissioner  of  city  works  to  allow  him  to 
defraud  the  city ;  that  he  paid  one  Milne,  who  was  an  inspector 
of  the  department  of  city  works,  the  sum  of  $100  on  each  war- 
rant he  received  in  payment  for  the  work  done  by  him  for  the 
city  of  Brooklyn  for  certifying  that  the  work  was  done  prop- 
erly, although  such  work  was  not  examined  by  Milne;  that  he 
entered  into  a  corrupt  agreement  to  pay  and  did  pay  one  Jensen, 
who  was  a  clerk  in  the  comptroller's  ofiSce,  $200  on  each  of 
these  warrants  to  induce  said  Jensen  to  mark  the  same  correct ; 
that  he  entered  into  another  corrupt  agreement  with  Jensen  by 
which  he  was  to  pay,  and  did  pay,  to  Jensen  five  per  cent  on 
all  bills  rendered  against  the  city  of  Brooklyn ;  tbat  he  paid  to 
one  Goff,  who  was  superintendent  of  sewers  in  the  department 
of  city  works,  a  bribe  of  $50  each  week ;  that  he  paid  various 
inspectors  of  the  city  works  department  from  $5  to  $10  at  r^i- 
lar  intervals  as  bribes ;  that  he  paid  one  Clark,  who  was  presi- 
dent of  the  board  of  aldermen,  the  sum  of  $500  as  a  bribe ;  that 
he  made  a  corrupt  agreement  with  one  Leaycraft  to  bribe  the 
aldermen  of  the  city  of  Brooklyn  to  pass  his  bills  for  cleaning 
snow  from  the  streets. 

Assuming  that  this  evidence  was  pertinent  to  some  inquiry 
then  pending  before  the  grand  jury,  it  was  clearly  incompetent 
on  this  trial,  and  necessarily  harmful  to  the  defendant  by  hold- 
ing him  up  to  tlie  jury  as  one  habitually  guilty  of  defrauding 
tlie  city  of  Brooklyn  and  bribing  its  officials.     Assuming,  again, 
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that  the  teetimony  of  defendant  before  the  grand  jury  as  to  his 
conversations  with  Fielding  was  competent  upon  this  trial  upon 
the  question  whether  he  did  or  did  not  remember  them  upon 
Fielding's,  trial,  the  evidence  should  have  been  limited  to  that. 
His  statements  before  that  body  concerning  his  connection  with 
other  crimes  were  inadmissible  for  any  proper  purpose.  This 
evidence  did  not  tend  to  prove  a  motive  for  committing  the  al- 
leged perjury,  nor  the  intent  of  defendant  in  committing  it,  nor 
identity,  nor  did  it  tend  to  prove  that  the  perjury  was  not  acci- 
dental, nor  that  the  several  distinct  oifenses  thereby  proved  were 
part  of  a  scheme  of  which  the  perjury  was  also  a  part  In 
order  to  render  proof  of  other  crimes  competent  it  must  fall 
within  one  of  these  requisites,  (People  v.  Molineux,  168 
X.  Y.  264.)  It  was  not  rendered  competent  by  showing  it  to 
have  been  testified  to  by  defendant  himself  before  the  grand 
jury.  It  was  simply  proof  of  other  and  independent  crimes 
and  does  not  differ  in  respect  to  admissibility  from  evidence 
of  such  crimes  derived  from  other  sources.  To  emphasize  this 
evidence,  indictments  against  these  various  parties  were  put  in 
evidence,  and  proof  was  allowed  against  defendant's  objection 
and  exception,  that  one  of  the  persons  indicted  (Milne)  had 
pleaded  guilty  and  had  thereupon  been  sent  to  the  penitentiary. 
This,  also,  was  error.  The  inquiry  was  whether  the  testimony 
of  the  defendant  on  the  Fielding  trial  that  he  did  not  remember 
certain  conversations  with  Fielding  was  false.  The  indict- 
ment against  Milne  was  for  conniving  at  the  audit  and  allow- 
ance of  a  fraudulent  claim  against  the  city.  What  that  claim 
was  does  not  appear.  Neither  Milne's  admission  of  guilt  nor 
the  character  of  his  punishment  were  pertinent  to  the  question 
of  defendant's  perjury.  Taken  in  connection  with  the  evidence 
of  this  defendant  before  the  grand  jury  as  to  his  transactions 
with  Milne  above  alluded  to,  it  was  thus  made  to  appear  that 
the  defendant  was  guilty  of  the  crime  of  bribing  Milne,  and 
that  Milne  had  confessed  it.  The  necessary  effect  of  all  of  this 
evidence  was  to  incite  in  the  minds  of  the  jury  a  belief  that  the 
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^lefendant  was  habitually  csrimiiial  in  all  his  dealings  with  the 
officials  of  Brooklyn,  and  thereby  the  more  easily  to  persuade 
them  that  he  was  guilty  of  the  perjury  with  which  he  was 
charged.  There  is  no  conceivable  connection  between  these 
facts,  and  the  evidence  was  clearly  inadmissible.  (People  v. 
McQuade,  110  ]Sr.  Y.  285,  see  p.  306;  People  v.  Sharp,  107  id. 
at  466,  et  seq.) 

The  admission  in  evidence  of  the  several  indictments  against 
Willis  and  Phillips  for  conspiracy,  against  Willis  for  bribery, 
against  Knapp  for  conniving  at  the  audit  of  a  fraudulent  claim, 
against  Milne  for  the  same  offense,  against  Clark  and  Leaycraf t 
severally  for  accepting  money  to  influence  their  acts  as  alder- 
men, and  against  Goff  and  Jensen  for  accepting  bribes,  was  im- 
proper. An  indictment  is  a  mere  accusation.  It  neither  proves 
nor  tends  to  prove  anything  even  against  the  defendant  named 
in  it.  Even  a  witness  cannot  properly  be  asked  whether  he  has 
been  indicted,  because  an  indictment  furnishes  no  proof  of 
guilt,  and  to  permit  an  affirmative  answer  might  improperly 
influence  the  jury  against  his  credibility.  (Kober  v.  Miller, 
38  Ilun,  184,  and  cases  cited.)  These  indictments  bore  no 
relation  to  any  question  involved  in  this  trial.  It  was  made  to 
appear  that  they  were  found  upon  the  evidence  of  the  defendant 
above  referred  to  and  which  connected  him  with  each  of  the 
offenses  named  in  them.  It  is  obvious  that  this  evidence  could 
have  had  no  other  effect  than  to  improperly  influence  the  minds 
of  the  jury  against  the  defendant. 

It  was  error  also  to  permit  to  be  read  in  evidence  the  remark 
of  the  presiding  justice  on  the  first  trial  of  Fielding  concern- 
ing this  defendant  to  the  effect  that  he  was  an  unwilling  witness. 
The  opinion  of  the  judge,  thus  proved,  that  the  defendant  was 
reluctant  to  tell  the  truth  on  that  trial  may  well  have  influenced 
the  jury  to  believe  that  he  testified  falsely  on  the  second  trial. 
(People  V.  Hill,  37  App.  Div.  327;  People  v.  Brow,  90  Hun, 
509;  People  v.  Corey,  157  ]Sr.  Y.  332.)  Other  errors  are 
alleged  which  it  is  ufinecessary  now  to  consider,  inasmuch  as 
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those  already  mentioned  require  a  reversal  of  the  conviction. 
Judgment  of  conviction  affirmed. 


NOTE  or  PERJURY,  SECTION  96  OF  PENAL  CODE ; 
SEE  12  NEW  YORK  CRIMINAL  REPORTS,  256. 

Not  committed  by  a  false  oath  to  a  certificate  required  only 
by  a  Ibreign  law.     People  v.  Martin,  38  Misc.  67. 

Upon  trial  of  indictment  for  perjury,  admission  of  evidence 
in  favor  of  People  that  the  judge,  who  presided  at  the  former 
trial  had  said  at  tie  time  "  in  his  opinion,  the  man  (meaning 
the  present  defendant)  had  been  guilty  of  perjury,  constitutes 
reversible  error.     People  v.  Gibson,  13  N.  Y.  Crim.  Rep.  208. 

Evidence  of  attempts  to  induce  other  persons  to  testify  falsely 
in  same  action,  wben  admissible  on  trial  of  defendant  upon 
indictment,  charging  subornation  of  perjury.  People  v.  Van 
Tassel,  13  N.  Y.  Crim.  Rep.  160. 

As  to  when  a  deposition  states  facts  from  which  it  may  be 
inferred  that  the  false  testimony  was  wilfully  and  knowingly 
given.      See  Krauskopf  v.  Tallman,  38  App.  Div.  273. 


Supreme  Court— Appellate  Division— First  Department. 

May,   1902. 

THE  PEOPLE-  EX   REL.    WILSON^   v.    WILLIAM 
FLTNI^^,  WARDEI^^,  ETC. 

(72  App.  Div.  67.) 

1.  Gam  BUNG — ^Evidence — Penal  Code,  Sec.  344b. 

Section  344  of  the  Penal  Code  is  constitutional. 

2.  Same. 

The  provision  of  section  344b  of  the  Penal  Code,  that  possession 
of  "  policy  slips "  is  presumptive  evidence  of  possession  thereof 
knowingly  and  in  violation  of  section  344s,  does  not  apply  to  the 
possession  and  use  of  such  articles,  disconnected   from  their  use   in 
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playing  policy,  and  can  be  applied  only  when  the  People  have  shown 
that  the  articles  were  found  under  such  circumstances  and  conditions 
as  indicate  that  they  may  have  been  used  in  connection  with  the  place 
used  for  doing  the  prohibited  acts. 

Appeal  by  the  relator,  John  Wilson,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term,  and  en- 
tered in  the  oflSce  of  the  clerk  of  the  county  of  New  York,  on 
the  4th  day  of  February,  1902,  upon  the  return  of  a  writ  of 
habeas  corpus,  after  a  hearing  had  thereon,  adjudging  that  the 
magistrate  of  the  Magistrate's  Court  of  the  city  of  New  York 
had  jurisdiction  of  the  person  of  the  relator  and  that  the  relator 
was  lawfully  committed  and  properly  in  the  custody  of  the 
warden  of  the  city  prison  of  the  city  of  New  York,  by  virtue  of 
a  commitment  issued  by  said  magistrate. 

William  W.  Cantwell,  for  the  appellant. 

Henry  G.  Gray,  for  the  respondent 

IIatch,  J. :  It  appears  by  the  petition  of  the  relator  and 
the  proceedings  had  upon  the  hearing  on  the  return  to  the  writ, 
that  the  relator  was  held  in  custody  by  virtue  of  a  commitment 
charging  him  with  violating  section  344a  of  the  Penal  Code. 
The  offense  which  is  defined  by  such  section  is  that  of  being  a 
common  gambler.  No  question  is  raised  upon  this  appeal  re- 
specting the  sufficiency  of  the  complaint  made  before  the  magis- 
trate, or  of  the  proceedings  which  were  had  before  him  or  of  the 
sufficiency  of  the  commitment  issued  by  the  magistrate,  and 
no  such  question  was  raised  before  the  court  below  upon  the 
hearing  had  on  the  return  to  the  writ;  consequently,  we  are 
not  required  to  consider  any  question  arising  dierein,  even 
thougli  error  might  have  been  predicated  thereon.  Whether 
such  proceeding  and  papers  conformed  to  the  requirements  of 
the  law  is  not  presently  of  consequence  as  no  defects  are  claimed 
to  exist  therein. 
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The  relator  takes  the  single  point  that  section  344b  of  the 
Penal  Code  is  unconstitutional,  and  that  as  this  section  is  to  be 
construed  in  connection  with  section  344a  and  the  rule  estab- 
lished by  section  344b  is  essential  to  be  invoked  in  order  to 
procure  the  indictment  and  conviction  of  the  relator,  that  as  it 
is  unconstitutional  no  offense  is  established  to  exist  against  the 
relator. 

It  is  to  be  observed  that  section  344a  provides  that  many 
different  acts  done  or  suffered  to  be  done  by  a  person  shall  con- 
stitute the  offense  of  being  a  common  gambler.  Section  344b 
does  not  either  in  terms  or  otherwise  define  any  offense.  It 
simply  provides  a  rule  of  evidence  to  be  applied  where  the  de- 
fendant is  charged  with  playing  the  game  of  policy,  but  of  it- 
self it  neither  creates  nor  defines  any  offense.  It  is  quite  per- 
missible for  the  public  prosecutor  to  procure  an  indictment  and 
also  a  conviction  for  the  offense  of  being  a  common  gambler  as 
specified  in  section  344a  without  resort  to  the  rule  of  evidence 
prescribed  in  section  344b.  He  may  prove  such  offense  by 
common  law  evidence  of  the  matters  and  things  which  consti- 
tute the  crime  and  the  relator  would  not  be  aggrieved  or  be 
entitled  to  his  discharge  from  custody  by  reason  thereof  upon 
this  application  even  though  it  be  conceded  that  the  provision 
of  section  344b  is  unconstitutional. 

In  view  of  the  fact  that  a  determination  as  to  the  constitu- 
tionality of  the  act  is  necessary  for  the  guidance  of  the  trial 
court,  we  have  examined  the  section  and  conclude  that  it  does 
not  invade  any  constitutional  right  possessed  by  the  relator. 
The  section  reads  as  follows :  "  The  possession  by  any  person 
other  than  a  public  officer  of  any  writing,  paper  or  document 
representing  or  being  a  record  of  any  chance,  share  or  interest 
in  numbers  sold,  drawn  or  to  be  drawn,  or  in  what  is  commonly 
called  *  policy,'  or  in  the  nature  of  a  bet,  wager  or  insurance 
upon  the  drawing  or  drawn  numbers  of  any  public  or  private 
lottery,  or  any  paper,  print,  writing,  numbers  or  device,  policy 
slip  or  article  of  any  kind,  such  as  is  commonly  used  in  carry- 
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ing  on,  promoting  or  playing  the  game  commonly  called  ^  policy/ 
is  presumptive  evidence  of  possession  thereof  knowingly  and  in 
violation  of  the  provisions  of  section  three  hundred  and  forty- 
four-a." 

An  examination  of  section  344a  shows  that  the  papers  and 
materials  specified  in  section  344b  are  required  to  be  used  in 
connection  with  a  building,  place,  room,  table,  establishment 
or  apparatus  for  policy  playing,  or  for  the  sale  of  what  are 
'called  "  lottery  policies."  It  is  the  claim  of  the  relator  that 
the  materials  used  in  and  about  the  playing  of  policy  are  such 
articles  as  are  in  common  use,  and  legitimate  business  and 
trade  are  carried  on  in  the  same  by  mercantile  establishments 
for  various  purposes,  and  that  the  use  of  such  articles  is  com- 
mon and  legitimate  by  the  inhabitants  of  the  State.  Undoubt- 
edly such  condition  is  true,  but  the  possession  or  use  of  these 
articles,  disconnected  from  their  use  in  playing  the  game,  is  not 
made  an  offense  under  the  provisions  of  section  344a,  nor  does 
the  rule  of  evidence  established  by  section  344b  apply  to  such  a 
condition,  nor  is  there  anything  used  in  the  language  of  both 
sections  construed  together  to  indicate  an  intent  upon  the  part 
of  the  Legislature  to  provide  a  rule  of  evidence  appliable  to 
such  conditions.  On  the  contrary,  by  express  language,  refer- 
ence is  made  to  the  existence  of  conditions  which  define  the 
offense  and  acts  to  be  done  constituting  it,  in  section  344a.  It 
is  manifest,  therefore,  that  the  rule  provided  in  section  344b 
can  only  be  applied  when  the  articles  are  found  under  such 
circumstances  and  conditions  as  indicate  that  they  may  have 
been  used  in  violation  of  the  prior  section,  and  in  order  Uiat 
the  People  may  avail  themselves  of  the  provision  of  section 
344b  it  must  bo  made  to  appear  that  the  articles  were  in  use  in 
connection  with  the  place  used  for  doing  the  prohibited  acts, 
or  that  a  fair  inference  arose  from  the  circumstances  surround- 
ing the  possession  that  they  were  or  might  have  been  unlaw- 
fnlly  used.  Under  such  circumstances,  there  is  an  evident  re- 
lation between  the  offense  proscribed  in  the  fii-st  section  and  the 
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rule  of  evidence  established  by  the  second.  It  is  erroneous, 
therefore,  to  say  that  the  mere  possession  by  a  merchant  deal- 
ing in  these  articles  or  of  a  citizen  having  them  in  his  posses- 
sion for  lawful  use  is  subject  to  the  rule  of  evidence  prescribed 
in  the  last  section.  The  People  must  go  farther,  and  show  a 
relation  between  the  principal  fact,  viz.*:  the  existeuce  of  a  con- 
dition from  which  it  may  be  fairly  inferred  that  the  articles 
may  have  been  used  in  violation  of  the  provisions  of  the  section 
defining  the  offense. 

It  is  settled  by  decisive  authority  that  the  Legislature  has 
power  to  enact  a  statute  providing  a  rule  of  evidence  both  in 
civil  and  criminal  cases  (Board  of  Commissioners  of  Excise, 
eta,  V.  Merchant,  103  N.  Y.  143),  and  where  a  rule  is  adopted 
which  leaves  a  party  fair  opportunity  to  make  his  defense  and 
permits  the  submission  to  the  jury  of  all  the  facts,  to  be  weighed 
by  them,  such  act  cannot  be  assailed  upon  constitutional 
grounds.  The  limitation  of  the  power  of  the  Legislature  in 
respect  of  such  a  question  is  clearly  defined  in  People  v.  Cannon 
(139  N.  Y.  32).  Therein  the  court,  speaking  through  Judge 
Peckham^  says :  "  It  cannot  be  disputed  that  the  courts  of 
this  and  other  States  are  committed  to  the  general  principle 
that  even  m  criminal  prosecutions  the  Legislature  may,  with 
some  limitations,  enact  that  when  certain  facts  have  been 
proved  they  shall  be  prima  facie  evidence  of  the  existence  of  the 
main  fact  in  question.  .  .  .  The  limitations  are  that  the 
fact  upon  which  the  presumption  is  to  rest  must  have  some  fair 
relation  to  or  natural  connection  with  the  main  fact.  The  in- 
ference of  the  existence  of  the  main  fact,  because  of  the  existence 
of  the  fact  actually  proved,  must  not  be  merely  and  purely 
arbitrary  or  wholly  unreasonable,  unnatural  or  extraordinary, 
and  the  accused  must  have  in  each  case  a  fair  opportunity  to 
make  his  defense  and  to  submit  the  whole  case  to  tlie  jury,  to 
be  decided  by  it  after  it  has  weighed  all  the  evidence  and  given 
such  weight  to  the  presumption  as  to  it  shall  seem  proper. 
.\  provision  of  this  kind  does  not  take  away  or  impair  the  right 
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of  trial  by  jury.  It  does  not  in  reality  and  finally  change  the 
burden  of  proof.  The  People  must  at  all  times  sustain  the 
burden  of  proving  the  guilt  of  the  accused  beyond  a  reasonable 
doubt  It  in  substance  enacts  that,  certain  facts  being  proved, 
the  jury  may  regard  them,  if  believed,  as  sufficient  to  convict 
in  the  absence  of  explanation  or  contradiction.  Even  in  that 
case  the  court  could  not  legally  direct  a  conviction." 

This  language  finds  precise  application  and  is  decisive  in 
answer  to  the  contention  of  the  relator.  The  mere  possession 
of  the  articles  upon  which  the  presumption  is  founded  must 
bear  fair  relation  to  the  commission  of  the  offense.  So  con- 
strued, the  section  in  question  infringes  no  constitutional  right 
of  which  the  relator  is  possessed. 

It  follows,  from  these  views,  that  the  order  should  be  affirmed. 

Van  Beunt^  P.  J.,  Patterson,  Ingraham  and  Laughlin, 
JJ.,  concurred. 

Order  affirmed. 


Sapreme   Court — Appellate  Division— First  Department. 

May,   1902. 

THE  PEOPLE  V.  BERNAED  LEVOY. 

(72  App.  Div.  66.) 

1.  Pool  Room — Penal  Codei,  Sec.  351 — Exceptions. 

The  keeping  of  premises,  not  located  upon  a  race  track,  for  record- 
ing and  registering  bets  on  horse  races,  does  not  fall  within  the 
exceptions  of  section  351,  Penal  Code,  making  it  a  felony,  "except 
when  another  penalty  is  provided,"  or  "when  an  exclusive  penalty 
is  provided  by  law  for  an  act  hereby  prohibited." 

2.  Same — Betting. 

The  court  is  required  to  charge  the  jury  as  what  constitutes  betting 
within  the  meaning  of  the  Code,  where  it  has  fully  and  fairly  sub- 
mitted to  them  all  the  questions  which  the  facts  warranted  and  to 
which  the  defendant  was  entitled. 
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3.  Saue. 

The  fact  that  the  witnesses  for  the  People  were  engaged  in  pro- 
curing evidence  for  the  purpose  of  detecting  and  furnishing  the 
offense  does  not  constitute  them  accomplices  in  the  transaction. 

Appeal  by  the  defendant,  Bernard  Levey,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace,  in  and  for  the 
city  and  county  of  New  York,  entered  on  the  29tli  day  of  April, 
1901,  convicting  him  of  the  crime  of  bookmaking  as  defined  in 
section  351  of  the  Penal  Code,  and  also  from  an  order  entered 
on  the  13th  day  pf  May,  1901,  denying  the  defendant's  motion 
for  a  new  trial. 

Stephen  J.  O'Hare,  for  the  appellant. 

Howard  S.  Gans,  for  the  respondent. 

Hatch^  J. :  The  indictment  contained  four  counts  specify- 
ing various  violations  of  section  351  of  the  Penal  Code.  In 
brief,  these  counts  charged  the  defendant  with  (1)  keeping  and 
occupying  a  room,  with  books,  papers,  iapparatus  or  parapher- 
nalia for  the  purpose  of  recording  or  registering  bets  or  wagers 
on  a  horse  race;  (2)  keeping,  exhibiting  and  employing  devices 
and  apparatus  for  the  purpose  of  recording  and  registering 
wagers  and  bets  on  a  horse  race;  (3)  recording  and  roistering 
bets  and  wagers  upon  the  result  of  a  horse  race;  (4)  receiving, 
recording  and  registering  money  bet  and  wagered  upon  the  re- 
sult of  a  horse  race. 

The  case  was  submitted  to  the  jury  upon  all  four  counts  con- 
tained in  the  indictment  and  they  returned  a  general  verdict 
of  guilty.  The  evidence  adduced  upon  the  trial  abundantly 
justified  the  rendition  of  this  verdict  and  established  beyond 
a  reasonable  doubt  that  the  defendant  was  guilty  of  the  offenses 
with  which  he  was  charged.  '  It  is  not  necessary  to  refer  to  it 
in  detail  as  no  substantial  question  is  raised  thereon. 
Vol.  XVI— 32 
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It  is  the  contention  of  the  defendant  that  he  was  not  prop- 
erly convicted  for  the  reason  that  his  case  was  brought  withm 
the  exceptions  contained  in  the  provisions  of  the  Code  under 
which  the  defendant  was  indicted  and  convicted.  The  excep- 
tions in  question  read  as  follows : 

The  first,  after  defining  the  offense,  states  that  the  defendant 
"  is  guilty  of  a  felony,  except  when  another  penalty  is  provided 
by  law,  and  upon  conviction  is  punishable  by  imprisonment  in 
the  State  prison  for  a  period  not  more  than  two  years,  or  by  a 
fine  not  exceeding  two  thousand  dollars." 

The  second  reads:  "  When  an  exclusive  penalty  is  provided 
by  law  for  an  act  hereby  prohibited,  the  permitting  of  the  use 
of  premises  for  the  doing  of  the  act  in  such  case  shall  not  be 
deemed  a  violation  hereof,  or  of  section  three  hundred  and  forty- 
three  of  this  Code." 

So  far  as  the  first  exception  is  concerned,  it  is  evident  that 
it  relates  to  the  penalty  provided  in  chapter  570  of^  the  Laws 
of  185,  wherein  an  exclusive  penalty  is  provided  where  the  mak- 
ing or  recording  of  any  bet,  wager,  eta,  is  made  upon  a  race 
track.  When  the  acts  with  which  the  defendant  is  charged  are 
committed  in  such  case  the  exclusive  penalty  is  provided  for  a 
recovery  of  the  same  by  a  civil  action.  The  complete  answer 
to  the  defendant's  contention  in  this  regard  is  found  in  the  fact 
that  the  offenses  which  he  is  proved  to  have  committed  were  not 
done  or  committed  upon  a  race  track.  The  exception  in  this 
regard  applies  to  the  particular  place.  (People  ex  rel.  Sturgis 
V.  Fallon,  4  App.  Div.  76 ;  affd.  on  appeal,  152  K  Y.  1.)  The 
place  where  the  defendant  committed  his  offense  was  upon  the 
premises  Xo.  55  Whitehall  street,  in  the  city  of  'Sew  York. 
This  exception,  therefore,  is  not  available  to  relieve  the  defend- 
ant. The  second  exception  has  no  relevancy  to  the  contention 
of  tlie  defendant  The  provisions  of  section  343  do  not  bear 
thereon.  The  defendant's  claim  is  based  upon  the  provisions 
of  the  Revised  Statutes.  The  further  contention  is  made  that 
by  the  provisions  of  the  Revised  Statutes  (1  Birdseye's  R.  S. 


Digitized  by  VjOOQIC 


THE    PEOPLE    V.    XBVOY.  499 

[2nd  ed.],  sees.  4,  5  [1  Gen.  Laws],  270),  an  exclusive  penalty 
is  provided  for  the  offenses  of  which  the  defendant  has  been 
convicted.  By  section  4  of  this  statute  all  wagers^  bets  or 
stakes,  and  all  contracts  for  or  on  account  of  any  money  or 
property,  etc,  wagered,  bet  or  staked  shall  be  void.  By  see- 
tion  5  a  right  of  action  is  given  to  sue  for  and  recover  the 
amount  of  such  stake  or  wager  of  the  stakeholder  or  other  pei> 
son  in  whose  hands  shall  be  deposited  any  such  wager,  bet  or 
stake,  whether  the  same  shall  have  been  paid  over  by  the  stake- 
holder or  not  and  whether  any  such  wager  be  lost  or  not. 

These  provisions  of  the  Eevised  Statutes  do  not  assume  to 
furnish  an  exclusive  penalty  for  the  punishment  of  offenses 
defined  in  section  351  of  the  Penal  Code.  If  this  statute  should 
be  so  construed  its  effect  would  be  to  nullify  the  entire  provi- 
sion of  section  351,  and  to  ascribe  such  an  intent  to  the  Legis- 
lature is  scarcely  within  the  bounds  of  reason.  The  provisions 
of  the  Revised  Statutes  are  remedial  in  their  character  and  do 
not  in  terms  or  by  necessary  construction  impose  a  penalty. 
The  purpose  of  their  adoption  is  clearly  evident.  All  wagers 
being  declared  void  by  section  4,  it  is  evident  that  a  person 
suffering  loss  on  account  thereof,  or  having  parted  with  his 
money  for  that  purpose,  could  not,  without  the  aid  of  section 
5,  have  any  relief.  If  he  brought  an  action  to  recover  the 
money  or  property  which  he  wagered  he  would  be  met  by  the 
condition  that  as  to  it  he  stood  in  pari  delicto  with  the  stake- 
holder or  the  person  who  had  won  the  wager,  and  the  courts 
would  deny  him  the  right  to  maintain  an  action  to  recover  it 
back. 

In  order  to  overcome  this  result,  the  statute  provided  in  terms 
for  the  maintenance  of  an  action  to  recover  back  the  money  or 
property  wagered.  This  was  essential  in  the  scheme  in  order 
to  render  effectual  the  prohibition  of  all  bets  and  wagers  as  pro- 
vided in  section  4. 

It  was  held  in  People  ex  rel.  Weaver  v.  Van  De  Carr  (150 
N.  Y.  439),  that  the  effect  of  the  exception  contained  in  section 
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361  excluded  from  ite  operation  any  offenses  that  may  have 
been  included  by  the  language  employed  which  were  punishable 
by  any  then  existing  law.  The  acts  enumerated  in  section  351 
are  not  punishable  by  the  provisions  of  the  Eevised  Statutes  to 
which  we  have  made  reference,  and  such  provisions  do  not  un- 
brace the  offenses  defined  as  a  felony  under  that  section.  The 
sections  of  the  Eevised  Statutes  cannot  be  enlarged  for  any- 
such  purpose.  In  terms,  a  civil  action  is  given  to  recover 
money,  and  nothing  more  was  intended  thereby;  consequently, 
the  exception  has  no  application,  nor  is  this  changed  by  the 
fact  that  section  17  of  chapter  570,  Laws  of  1895,  denominates 
the  right  of  recoverey  therein  given  as  a  penalty.  The  excej)- 
tion  in  section  351  made  use  of  the  term  penalty,  doubtless  for 
the  purpose  of  showing  exact  reference  to  the  case  as  provided 
in  section  17  of  the  act  above  cited,  and  to  plainly  show  that  it 
referred  to  it,  and  as  there  is  no  language  in  any  other  law  to 
which  the  exception  can  appropriately  apply,  it  is  clear  that  it 
was  not  intended  that  the  exception  should  extend  beyond  the 
provisions  of  the  act  of  1895. 

It  is  evident,  therefore,  that  the  defendant's  contention  in 
the  respect  cannot  be  sustained.  It  is  further  claimed  that  the 
court  committed  error  in  its  charge  to  the  jury,  in  that  it  did 
not  define  to  them  what  constituted  betting  within  the  meaning 
of  the  Code  provision.  The  court  was  not  required  so  to  charge. 
It  fully  and  fairly  submitted  to  them  all  the  questions  which  the 
facts  warranted  and  to  which  the  defendant  was  entitled. 
When  the  court  charged  that  the  jury  were  authorized  to  find 
from  the  testimony  that  the  acts  charged  in  the  indictment  to 
have  been  committed,  if  established  to  their  satisfaction  beyond 
a  reasonable  doubt,  warranted  the  conviction  of  the  defendant, 
it  was  in  every  essential  respect  a  charge  that  the  acts  estab- 
lished by  the  evidence  constituted  the  offense  of  betting  as  well 
as  the  other  offenses  charged  in  the  indictment  The  court 
submitted  all  these  questions  to  the  jury  and  in  nowise  limited 
the  consideration  by  it  of  all  the  evidence,  and  from  such  con- 
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sideration  they  were  authorized  to  convict  the  defendant  of  the 
crimes  charged  in  the  indictment  This  was  a  charge  as  favor- 
able to  the  defendant  as  he  was  entitled  to  and  left  the  case  for 
disposition  by  the  jury  with  all  the  rights  of  the  defendant  pre- 
served.    We,  therefore,  find  no  error  in  this  respect 

The  defendant  insists  that  the  first  count  of  the  indictment 
did  not  state  facts  suflScient  to  constitute  a  crime.  If  he  be 
right  in  this  contention,  it  is  entirely  immaterial  as  the  jury 
found  a  general  verdict,  the  evidence  warranted  such  finding, 
ind  if  any  one  of  the  counts  is  good  the  verdict  will  be  upheld. 
(People  V.  Goslin,  67  App.  Div.  16;  affd.  171  K  Y.  627.) 

The  fact  that  the  witnesses  for  the  People  were  engaged  in 
procuring  evidence  for  the  purpose  of  detecting  and  punishing 
ihe  offense  did  not  constitute  them  accomplices  in  the  trans- 
action. They  in  no  sense  aided  and  abetted  in  the  commission 
of  the  offense  and  there  was  no  intent  on  their  part  to  commit 
a  crime.  (People  v.  Noelke,  94  N.  Y.  142.)  There  are  no 
further  questions  that  require  consideration  in  this  case.  We 
think  that  the  defendant  was  properly  convicted,  that  the  evi- 
dence established  his  guilt  beyond  a  reasonable  doubt 

The  judgment  of  conviction  should,  therefore,  be  affirmed. 

Van  Beuwt^  P.  J.,  Patterson,  Ingraham  and  Laughlin, 
JJ.,  concurred. 

Judgment  affirmed. 
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Sapreme  Court— Appellate  Bifisioii— First  Department. 

May,   1902. 

THE   PEOPLE  V.   DUXCA:N^  YOUNG. 

(72  App.  Div.  9.) 

1.  Evidence — Statement  Read  in  Presence  of  Accused. 

A  statement  of  a  third  party,  which  in  its  nature  is  hearsay  and 
incompetent,  can  only  be  made  competent  when  it  is  read  to  the 
defendant  under  such  circumstances  that  he  is  called  upon  to  deny 
it,  so  that  his  failure  to  deny  it  can  be  deemed  an  acquiescence  in  its 
truth. 

2.  Same. 

A  statement  made  by  B,  who  was  indicted  with  defendant  for 
murder,  was  read  over  to  B  by  the  police  captain,  in  presence  of 
defendant,  who  refused  to  say  anything,  being  cautioned  by  the 
captain  not  to  speak  as  it  would  be  used  against  him.  Held,  that 
the  admission  of  such  statement  upon  defendant's  trial  was  rever- 
sible error. 

Hatch  and  O'Bbien,  JJ.,  dissenting. 

Appeal  by  the  defendant,  Duncan  Young,  from  a  judgmeni 
of  the  Supreme  Court,  in  favor  of  the  plaintifiF,  entered  on  the 
16th  day  of  June,  1899,  upon  the  verdict  of  a  jury  convicting 
him  of  the  crime  of  murder  in  the  second  degree,  and  also  from 
an  order  denying  the  defendant's  motion  for  a  new  trial  and 
from  an  order  denying  his  motion  in  arrest  of  judgment. 

P.  A.  McManus,  for  the  appellant, 

Howard  S.  Gans,  for  the  respondent. 

Ingraham,  J. :  The  defendant,  with  two  others,  was  in- 
dicted for  the  murder  of  one  George  Eberhardt  on  the  24th  day 
of  January,  1899,  and  was  convicted  of  murder  in  the  second 
degree.  It  was  charged  by  the  prosecution  that  these  persons 
jointly  indicted  for  murder  attempted  to  commit  a  burglary, 
but    were  discovered,  and  that  while  the  defendant  was    en- 
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deavoring  to  escape  he  committed  the  murder  for  which  he  was 
convicted.  The  occurrence  took  place  between  three  and  four 
o'clock  in  the  morning,  when  it  was  quite  dark,  and  the  only 
serious  question  of  fact  presented  was  as  to  the  identification 
of  the  defendant  as  the  man  who  fired  the  shot  that  killed  the 
deceased.  The  principal  evidence  as  to  the  identity  of  the 
defendant  was  the  testimony  of  two  women,  with  one  of  whom 
he  was  living  at  the  time  of  declarations  made  by  the  defend- 
ant. The  defendant  denies  the  truth  of  this  testimony,  and 
denies  that  he  had  anything  to  do  with  the  burglary  or  that  he 
killed  the  deceased.  We  should  have  no  diflSculty  in  aflSrming 
this  judgment  were  it  not  for  an  exception  to  the  admission  of 
a  ^vi'itten  statement  purporting  to  have  been  made  by  Bauman, 
who  was  indicted  with  the  defendant. 

The  crime  was  committed  on  the  morning  of  the  24th  of 
January,  1899,  the  defendant  and  Bauman  were  arrested  on 
the  morning  of  the  26th  of  January,  and  on  tlie  same  day  Bau- 
man made  a  statement  to  Police  Captain  Diamond,  which  was 
reduced  to  writing.  Bauman  and  the  defendant  were  then 
taken  into  the  captain's  room,  the  statement  was  read  over  to 
Bauman  in  the  presence 'of  the  defendant  and  was  signed  by 
Bauman.  The  captain,  on  his  examination  as  a  witness,  testi- 
fied that  after  this  statement  was  signed  by  Bauman  the  cap- 
tain asked  the  defendant  if  what  Bauman  said  was  true,  but 
Young  made  no  statement.  The  People  offered  the  statement 
in  evidence,  which  was  objected  to  by  the  defendant,  but  which 
objction  was  overruled,  to  which  an  exception  was  taken.  The 
statement  was  then  read  to  the  jury.  It  implicated  the  de- 
fendant as  one  of  those  who  attempted  the  burglary.  After 
this  statement  was  read  to  the  jury,  the  captain  testified  that 
the  statement  was  read  to  Young  by  himself,  but  that  Young 
refused  to  say  anything.  Upon  cross-examination  he  testified 
that  the  defendant  Young  did  not  say  anything,  and  that  he  told 
him  that  he  did  not  expect  him  to  say  anything;  that  anything 
he  might  say  might  be  used  against  him,  a;id  that  he  did  not 
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find  any  fault  with  him  for  not  answering;  that  Young  said  he 
had  nothing  to  say ;  that  the  witness  read  the  statement  to  him 
so  that  he  would  know  what  the  other  witnesses  had  said  in 
connection  with  the  crime  that  had  been  committed. 

"  Q.  So  that  the  only  reason  you  assigned  was  that  you 
wanted  him  to  know  what  evidence  the  police  authorities  had  ? 
A.  Yes." 

It  is  quite  clear  that  this  statement  of  Bauman  was  hearsay 
and  incompetent  unless  it  was  made  competent  by  the  occurrence 
to  which  Captain  Diamond  testified  and  which  has  been  re- 
ferred to.  A  statement  of  a  third  party,  which  in  its  nature  is 
hearsay  and  incompetent,  can  only  be  made  competent  when  it 
is  read  to  the  defendant  under  such  circumstances  that  he  is 
called  upon  to  deny  it  so  that  his  failure  to  deny  it  can  be 
deemed  an  acquiescence  in  its  truth.  The  mere  fact  that  such 
a  statement  is  read  in  the  hearing  of  a  third  party  is  not  suffi- 
cient to  make  it  competent  evidence  against  him.  The  situa- 
tion must  be  such  as  clearly  requires  from  him  some  reply,  so 
that  his  silence  may  be  considered  as  an  admission  of  the  truth 
of  the  charge.  The  question  as  to  the  admissibility  of  state- 
ments of  this  kind  has  been  lately  considered  by  the  Court  of 
Appeals  in  the  case  of  People  v.  Kennedy  (164  N.  Y.  449), 
where  Judge  Haigiit^  in  delivering  the  opinion  of  the  court, 
says :  "  There  are  circumstances  under  which  the  declarations 
of  persons  made  in  the  presence  of  the  accused  are  competent^ 
but  they  are  regarded  as  dangerous  and  should  always  be  re- 
ceived with  caution  and  should  not  be  admitted  unless  the  evi- 
dence clearly  brings  them  within  the  rule.  Declarations  or 
statements  made  in  the  presence  of  a  party  are  not  received  as 
evidence  in  themselves,  but  for  the  purpose  of  ascertaining  the 
reply  the  party  to  be  affected  makes  to  them.  They  are  only 
competent  when  the  person  affected  hears  and  fully  compre- 
liends  the  effect  of  the  words  spoken  and  when  he  is  at  full 
liberty  to  make  answer  thereto,  and  then  only  under  such  cir- 
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cumstances  as  would  justify  the  inference  of  assent  or  acquies- 
cence as  to  the  truth  of  the  statement  by  his  remaining  silent." 

Judged  by  this  rule  it  would  seem  that  this  statement  was  in- 
competent. The  paper  was  read  to  the  defendant,  but  he  was 
cautioned  that  he  was  not  required  to  speak  as  anything  he  said 
might  be  used  against  him,  and  was  told  that  the  object  of  read- 
ing the  statement  to  him  was  tb  inform  him  of  the  nature  of 
the  evidence  that  the  police  had  against  him.  There  was  cer- 
tainly nothing  under  these  circumstances  which  called  upon  the 
defendant  to  reply  or  from  which  his  failure  to  reply  could  be 
deemed  an  assent  to  the  truth  of  the  statement.  It  might  well 
be  that  the  defendant  being  thus  charged  with  murder,  under 
arrest,  cautioned  by  the  captain  not  to  speak,  would  consider 
his  proper  course  to  be  to  follow  the  captain's  caution  and  say 
nothing.  His  silence  under  these  circumstances  cannot  be 
deemed  an  assent  to  the  truth  of  the  statement  made. 

While  we  think  the  evidence  as  to  the  defendant's  identity 
was  quite  sufficient  to  justify  the  finding  of  the  jury  without 
Bauman's  statement,  yet  as  the  identification  of  the  defendant 
was  the  principal  question  at  issue,  and  as  this  statement  bore 
directly  on  that  point  and,  if  true,  was  conclusive  against  the 
defendant,  its  admission  was  an  error  of  such  a  character  as  to 
require  us  to  reverse  the  judgment. 

It  follows  that  the  judgment  appealed  from  must  be  reversed 
and  a  new  trial  ordered. 

Van  Bbunt,  P.  J.,  and  McLaughlin^  J.,  concurred ;  Hatch 
and  O'Brien,  JJ.,  dissented. 

Hatch,  J.  (dissenting)  :  No  one,  we  think,  can  read  this 
record  without  reaching  the  conclusion  that  the  defendant  was 
guilty  of  the  offense  charged  in  the  indictment,  and  the  jury 
would  have  been  justified  in  convicting  him  of  murder  in  the 
first  degree.  They  did,  however,  as  was  their  right,  give  the 
defendant  the  benefit  of  whatever  doubt  was  raised  by  the  testi- 
mony and  found  the  defendant  guilty  of  murder  in  the  second 
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degree.  While  the  evidence  is  in  a  large  measure  derived  from 
polluted  sources,  yet  it  is  to  be  borne  in  mind  tliat  the  only 
witnesses  who  could  give  testimony  concerning  it  were  those 
persons  with  whom  the  defendant  consorted  and  cohabited ;  and 
immunity  should  not  be  given  to  the  commission  of  crime  sim- 
ply because  witnesses  to  guilt  are  themselves  of  bad  character  or 
criminals.  If  such  rule  should  obtain  many  crimes  of  a 
heinous  character  would  go  unpunished.  Confessedly,  the  de- 
fendant is  of  the  same  character,  if  not  worse,  than  the  worst 
of  the  witnesses  against  him,  and  he  is  not  to  be  heard  in  com- 
plaint that  his  guilt  may  not  be  established  by  the  evidence  of 
those  i^ersons  with  whom  he  habitually  associated.  The  law 
has  placed  about  the  consideration  of  such  testimony  sufficient 
safeguards  to  save  every  legal  right  of  which  this  defendant 
was  possessed.  There  are  some  known  facts  and  circumstances 
which  concededly  exist  and  to  which  the  defendant  bore  rela- 
tion. The  oral  testimony  of  the  witnesses  fits  into  the  known 
facts  and  circumstances  in  such  manner  and  form  as  satisfies  tlie 
mind  beyond  a  reasonable  doubt  that  truth  proceeded  from  the 
mouths  of  these  witnesses,  even  though  moral  degradation  was 
their  normal  state.  We  have,  therefore,  presented  a  case  where 
no  member  of  this  court  has  a  reasonable  doubt  of  the  guilt  of 
this  defendant  of  the  crime  of  which  he  has  been  convicted.  He 
should  not  now  be  permitted  to  escape  just  punishment  therefor 
if  within  any  pricinple  of  law  tlie  conviction  may  be  sustained. 
It  must  be  conceded  that  the  statement  which  was  read  in 
evidence  made  by  Bauman  to  Police  Captain  Diamond,  and  by 
liim  road  to  the  defendant,  constituted  error  within  the  decision 
of  People  V.  Kennedy  (16i  X.  Y.  449).  As  the  question  of 
identity  of  the  defendant  was  one  of  the  principal  features  of 
the  case,  this  testimony  was  important,  as  it  bore  directly  upon 
such  issue.  The  only  point,  therefore,  which  the  case  presents 
is  whether  this  testimony  may  be  disregarded  without  prejudice 
to  any  substantial  right  possessed  by  the  defendants 
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By  the  provisions  of  section  542  of  the  Gode  of  Criminal 
Procedure  the  court  is  authorized  upon  appeal  to  **  give  judg- 
ment without  regard  to  technical  errors  or  defects,  or  to  excep- 
tions which  do  not  affect  the  substantial  rights  of  the  parties." 
In  speaking  of  this  section  the  court,  in  reviewing  a  conviction 
of  murder  in  the  first  degree,  said :  "  The  spirit  of  this  legis- 
lation, as  is  its  letter,  is  that  if  the  accused  has  had  a  fair  trial 
upon  his  accusation,  and  if  this  court  is  satisfied  that  the  con- 
viction is  sufficieutlv  supported  by  competent  evidence,  that  con- 
viction shall  stand.  We  are  not  justified  by  those  provisions  of 
the  Code  (sees.  528,  542)  any  more  than  by  a  true  sense  of 
justice  in  reversing  a  conviction,  if  the  rights  of  the  accused 
have  not  been  violated  and  the  verdict  against  him  was  not 
reached  by  error,  or  by  ways  of  passion  or  prejudice."  (Peo- 
ple V.  Hodi,  150  X.  Y.  291.)  In  People  v.  Wayman  (128 
!N.  Y.  585),  testimony  was  permitted  by  an  accomplice  of  the 
defendant,  of  the  contents  of  a  letter  written  by  the  defendant, 
but  not  produced.  While  not  material  as  tending  to  support 
the  commission  of  the  crime,  it  was  material  as  affording  sup- 
port to  the  accomplice's  testimony  as  to  his  meeting  the  defend- 
ant at  a  particular  time.  Consequently  it  was  material  testi- 
mony and  the  point  was  presented  by  exception.  The  court, 
however,  held  that^  in  view  of  the  strength  of  the  case  against 
the  defendant,  furnished  by  other  testimony,  the  error  would 
be  disregarded  within  the  rule  announced  by  the  Coda  In  the 
present  case  it  can  be  safely  said  that  the  jury  would  have 
reached  a  like  result  if  this  statement  had  been  entirely  stricken 
from  consideration  by  them.  Defendant  had  in  all  other  re- 
spects a  perfectly  fair  trial  and  his  rights  were  not  in  the 
slightest  degree  invaded.  The  crime  proved  was  most  heinous 
in  character,  and  failure  to  punish  it  would  constitute  a  gross 
miscarriage  of  justice.  Under  such  circumstances,  in  view  of 
the  provisions  of  the  Code  of  Criminal  Procedure,  we  think 
that  this  error  may  not  be  said  to  have  seriously  affected  any 
substantial  right  of  the  defendant,  and  that,  therefore,  it  should 
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be  disregarded.      If  this  view  obtain,  it  follows  that  the  judg- 
ment of  conviction  should  be  affirmed. 

O'Bbien,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered. 


Couit  of  General  Sessions— New  York  County. 

May,  1902. 

THE  PEOPLE  V.  AUGUST  PATTERSON. 

(38  Misc.  70.) 

1.  Jurisdiction — ^Misdekeanob — New    York    City — Code    Grim.    Prog.; 

Sec.  56 ;  Penal  Code,  Sec.  666 — Speeding  Automobile. 

A  city  magistrate  of  New  York  city  has  no  jurisdiction  to  try  a 
charge  of  misdemeanor  under  Penal  Code,  section  666,  as  amended 
by  chapter  266,  Laws  1002,  making,  driving  or  operating  an  automo- 
bile upon  a  city  highway  at  more  than  eight  miles  aa  hour  a  mis- 
demeanor. 

2.  Same— Laws  1001,  Ch.  466,  Sec.  1400. 

A  city  magistrate  cannot  try  any  charge  of  misdemeanor,  as  the 
Court  of  Special  Sessions  has  exclusive  jurisdiction  of  all  misde- 
meanor committed  within  the  city  of  New  York,  except  charges  of 
libel  and  except  when  jurisdiction  shall  have  been  divested  by  indict- 
ment or  removal. 

Appeal  from  a  judgment  of  a  city  magistrate. 

R.  L.  Pritchard,  for  appellant. 

William  Travers  Jerome,  District  Attorney  (Henry  G.  Gray, 
of  counsel),  for  respondent. 

GoFF,  Referee :  For  riding  a  motor  cycle  through  the  streets 
of  New  York  at  a  higher  rate  of  speed  than  eight  miles  an  hour 
the  appellant  was  convicted  of  a  misdemeanor  by  a  city  magis- 
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Irate.  From  the  judgment  and  conviction  appeal  is  taken  on 
two  grounds :  First,  that  the  magistrate  did  not  have  jurisdic- 
tion to  try  and  determine  a  charge  of  misdemeanor,  and, 
secondly,  that  the  evidence  was  insufScient  to  warrant  a  con- 
viction. 

On  the  second  ground  the  judgment  of  the  magistrate  diould 
not  be  disturbed,  and  the  only  question  that  will  be  considered 
is  that  of  jurisdiction. 

The  law  under  whidi  the  appellant  was  convicted  is  contained 
in  section  666  of  the  Penal  Code,  as  amended  by  chapter  266 
of  the  Laws  of  1902,  whidi  provides  that  "  A  person  .  .  . 
who  drives  or  operates  an  automobile  upon  any  highway  within 
any  citw  at  a  greater  rate  of  speed  than  eight  miles  per  hour 
.     .     .     is  guilty  of  a  misdemeanor,"  etc 

In  his  return  on  the  appeal  the  magistrate  states  that  he 
"  took  jurisdiction  of  this  misdemeanor  under  chapter  1,  sec- 
tion 56,  subdivision  37,  of  the  Code  of  Criminal  Procedure." 
This  section  (56)  reads:  "Subject  to  the  power  of  removal 
provided  for  in  this  diapter,  courts  of  special  sessions,  except 
in  the  city  and  county  of  Xew  York  and  the  city  of  Albany, 
have  in  the  first  instance  exclusive  jurisdiction  to  hear  and 
determine  charges  of  misdemeanors  committed  within  their  re- 
spective counties,  as  follows :"  Then  are  enumerated  in  thirty- 
six  subdivisions  the  various  misdemeanors  of  which  jurisdic- 
tion is  given,  but  mention  is  not  made  of  the  misdemeanor  of 
which  the  appellant  has  been  convicted.  Subdivision  37,  the 
last  of  the  section  and  the  one  referred  to  by  the  magistrate,  pro- 
vides that:  "  When  a  complaint  is  made  to  or  a  warrant  is 
issued  by  a  committing  magistrate  for  any  misdemeanor  not 
included  in  the  foregoing  subdivisions  of  this  section,  if  the 
accused  shall  elect  to  be  tried  by  a  court  of  special  sessions  as 
provided  by  section  two  hundred  and  eleven." 

This  last  named  section  prescribes  how  the  accused  may  elect, 
to  be  tried,  and  is  not  pertinent  to  the  point  under  considera- 
tion.     At  the  threshold  we  are  confronted  with  the  exception 
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of  the  city  and  county  of  New  York  from  the  operation  of  the 
section,  and  clearly  the  thirty-seventh  subdivision  of  the  sec- 
tion— even  if  standing  alone  it  was  applicable — cannot  be 
segregated  from  the  body  of  the  section,  and,  as  a  segment,  be 
made  to  apply  to  the  city  and  county  of  New  York  in  contra- 
diction to  the  explicit  legislative  mandate.  Besides  it  has  been 
held  that  the  limitation  declared  in  this  section  applies  to  cases 
where  Uie  complaint  or  charge  is  made,  in  the  first  instance,  to 
the  Court  of  Special  Sessions  (People  v.  Palmer,  43  Hun,  405), 
and  since  a  magistrate  in  the  city  of  New  York  cannot  hold 
a  Court  of  Special  Sessions,  nor  can  he  acquire  exclusive  juris- 
diction in  tlie  first  instance- to  hear  and  determine  charges  of 
misdemeanor  unless  power  be  expressly  conferred,  it  follows, 
as  an  additional  reason  to  that  given  by  the  exception  referred 
to,  that  the  law  invoked  by  the  magistrate  has  no  application 
and  did  not  confer  jurisdiction. 

But,  even  if  the  magistrate  was  in  error  as  to  the  exact  source 
of  his  jurisdiction,  and  he  had,  in  fact,  jurisdiction,  it  becomes 
the  duty  of  this  court  to  sustain  the  judgment.  Had  he  juris- 
diction ?  It  is  declared  by  section  74  of  the  Criminal  Code 
that  "  police  justices  have  such  jurisdiction,  and  such  only,  as 
is  specially  cxDnf erred  upon  them  by  statute,"  etc  (Kolzem  v. 
Broadway  &  Seventh  Ave.  R.  R.  Co.,  1  Misc.  Rep.  148 ;  48 
N.  Y.  St  Rep.  657.)  The  police  justices  in  the  city  of  New 
York  were  abolished  by  section  1,  chapter  601  of  the  Laws  of 
1895,  and  by  section  3  of  that  act  all  the  powers  and  juris- 
diction of  the  police  justices  were  conferred  upon  the  city 
magistrates.  The  city  magistrates,  therefore,  can  exercise  only 
the  powers  and  jurisdiction  of  a  police  justice,  and  a  police 
jiisticx?  in  the  city  of  New  York  could  not  hold  a  Court  of 
Special  Sessions,  nor  acquire  exclusive  jurisdiction  of  a  charge 
of  misdemeanor  in  the  first  instance,  and  whatever  authority 
was  conferred  upcm  him  as  such  police  justice  giving  him 
special  jurisdiction  in  a  criminal  matter,  with  special  direc- 
tions as  to  mode  of  procedure,  he  acted  as  an  officer  and  not  as 


Digitized  by  VjOOQIC 


THE    PEOPLE    V.    PATTERSON.  511 

a  Court  of  Special  Sessions,  (People  v.  Trumble,  1  X.  Y. 
Crim.  446.)  Section  64  of  the  Criminal  Code  conferred  upon 
the  Court  of  Special  Sessions  in  the  city  and  county  of  Xew 
York  jurisdiction  "  to  try  and  determine  according  to  law  all 
complaints  for  misdemeanors,  unless  the  defendant  elects  to  be 
tried  at  the  court  of  general  sessions,"  etc.,  and  under  this 
section  it  was  decided  in  Kolzem  v.  Broadway  &  Seventh  Ave. 
R.  R.  Co.,  supra,  that  misdemeanors  committed  in  the  city  and 
county  of  Xew  York  must  be  tried  and  determined  in  tlie  Court 
of  Special  Sessions,  unless  the  case  is  directed  to  be  tried  in  tlie 
Court  of  General  Sessions. 

Section  1409  of  chapter  466  of  the  Laws  of  1901  (amended 
Greater  Xow  York  charter),  in  defining  the  jurisdiction  of  the 
Court  of  Special  Sessions,  says  that  it  shall  have  exclusive  juris- 
diction to  hear  and  determine  all  charges  of  misdemeanors  com- 
mitted within  the  city  of  Xew  York,  except  charges  of  libel  and 
except  where  jurisdiction  shall  have  been  divested  by  indictment 
or  removal. 

The  offense  of  which  the  defendant  was  convicted  is  declared 
by  the  statute  (sec  666,  supra)  to  be  a  misdemeanor.  It  is 
silent  as  to  conferring  jurisdiction  specially  upon  any  partic- 
ular court  or  ofiicer,  and  consequently  under  the  general  au- 
thority contained  in  the  statute  cited  jurisdiction  vests  in  the 
Court  of  Special  Sessions  and  not  in  the  magistrate.  My  atten- 
tion has  not  been  called  to  any  law  under  which  the  magistrate 
could  summarily  proceed.  Suggestion  has  been  made  of  tlie 
existence  of  an  ordinance  (chap.  531,  ords.  1897)  known  as 
the  rules  of  the  road,  which  regulates  the  speed  of  vehicles,  and 
includes  motor  wagons  as  vehicles.  But  it  is  manifest  that 
the  complaint  and  the  conviction  were  not  based  upon  the  ordi- 
nance, for  it  is  not  mentioned  in  the  return  as  having  been 
proved  before  the  magistrate,  and  the  penalty  imposed  was  tlie 
one  prescribed  by  the  statute. 

With  reluctance  do  I  reach  the  conclusion  that  the  magistrate 
had  not  jurisdiction  to  hear  and  determine  this  charge  of  mis- 
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demeanor,  for  the  safety  of  the  public,  imperiled  by  the  reckless 
driving  of  motor  vehicles  through  the  crowded  thoroughfares 
of  this  city  would,  in  my  opinion,  be  best  protected  by  a  prompt 
and  salutary  exercise  of  summary  power  vested  in  the  magis- 
trates. 

Judgment  and  conviction  reversed. 

Judgment  reversed. 


Supreme  Court  —  Appellate  Division;  Third   Department. 

May,   1902. 

THE  PEOPLE  V.  IIAKRY  CHARTOFF  AND  GUSSIE 

CHAETOFF. 

(72  App.  Div.  555.) 

1.  Tbial — Charge  as  Right  of  Jury  to  Consideb  Punishment. 

After  cliarging  that  frequently  juries  hesitated  to  convict  in 
criminal  cases  because  they  feared  that  some  undue  punishment 
would  be  inflicted,  the  court  immediately  continued,  "  now  this 
crime  charged  here  is  a  misdemeanor,  and  it  being  a  misdemeanor,  is, 
of  course,  not  of  the  character  of  those  trials  which  you  have  heard 
here,  which  have  involved  charges  of  crime  far  different  and  far 
more  severe  is  their  punishment  than  the  crime  now  charged." 
Held  error,  as  by  this  he  instructed  or  permitted  the  jury  to  take 
into  consideration  the  very  matter  forbidden  and  also  permitted  them 
to  infer  that  because  this  crime  was  a  misdemeanor  with  but  a 
comparatively  slight  punishment,  a  different  rule  applied  from  that 
upon  the  trial  of  more  heinous  offenses. 

2.  Sake. 

It  was  also  error  for  the  court  to  charge,  "  now,  when  you  have 
determined  who  it  is  that  tells  the  truth,  you  have  determined  the 
guilt  or  innocence  of  these  parties,"  as  witnesses  may  be  truthful 
and  yet  their  evidence  may  not  be  sufficient  to  remove  a  reasonable 
doubt  justly  founded  upon  their  testimony. 

3.  Same. 

Even  if  the  remarks  of  the  court  laid  down  no  absolutely  erroneous 
rule  of  law,  yet  it  is  within  the  discretion  of  the  Appellate  Tribunal 
to  set  aside  the  verdict  if  it  sees  that  such  remarks  improperly  in- 
fluenced the  jury. 
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Appeal  by  the  defendants,  Harry  Chartoff  and  another,  from 
a  judgment  of  the  County  Court  of  Orange  county,  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Orange  on  the  14th  day  of  February,  1902,  upon  the  verdict 
of  a  jury,  convicting  the  defendant  of  the  crime  of  keeping  a 
disorderly  house,  and  also  from  an  order  denying  the  defend- 
ants' motion  for  a  new  trial. 

Henry  Hirschberg,  for  the  appellants. 

A.  H.  F.  Seeger,  for  the  respondent. 

Jenks,  J. :  I  am  of  opinion  that  the  judgment  must  be  re- 
versed and  a  new  trial  ordered.  The  learned  court  charged  in 
part  as  follows :  "  In  addition  to  that,  gentlemen,  these  persons 
are  accused  of  a  misdemeanor,  as  has  been  said  here,  and  it  is 
undoubtedly  said  to  you,  gentlemen,  in  a  cautionary  way,  be- 
cause it  is  a  very  flagrant  thing  in  the  administration  of  jus- 
tice that  jurors  absolutely  ignore  the  fact  that  they  have  noth- 
ing to  do  with  the  gravity  of  the  crime  at  all  and  with  the  pun- 
ishment of  crime,  and  yet  it  is  a  thing  that  occurs  every  time 
court  is  held  and  a  case  is  submitted  to  a  jury — a  criminal 
case — ^that  they  hesitate  to  convict  because  they  fear  that  some 
undue  punishment  will  be  inflicted  upon  the  person  if  he  is  con- 
victed. Xow,  gentlemen,  you  have  nothing  to  do  with  the 
punishment,  and  no  jury  ever  has  anything  to  do  with  the 
pimishment  in  case  a  conviction  is  brought  about  by  sufficient 
evidence.  The  function  of  the  jury  and  of  the  judge  is  entirely 
distinct,  and  the  judge  is  vested  with  the  authority  to  deter- 
mine what  punishment  shall  be  inflicted  and  what  punishment 
is  due  and  just  under  the  circumstances;  and  if  he  is  not  of 
sufficient  discretion,  if  he  has  not  sufficient  judgment  to  de- 
termine what  is  proper  in  particular  instances,  why  then,  of 
course,  the  people  have  made  a  mistake  in  putting  him  where 
Vol.  XVI— 33 
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he  it;  but  the  jury  should  never  interfere  to  determine  what 
punishment  should  be  inflicted  by  hesitating  to  oonvict — if, 
under  their  oaths,  they  are  satisfied  that  the  person  accused  of 
crime  is  guilty  of  the  crime  charged."  The  court  immediately 
continued :  "  Xow,  this  crime  charged  here  is  a  misdemeanor, 
and  it  being  a  misdemeanor,  is,  of  course,  not  of  the  character 
of  those  trials  which  you  have  heard  here,  which  have  involved 
charges  of  crime  far  different  and  far  more  severe  in  tlieir 
punishment  than  the  crime  now  charged." 

By  making  such  comparison  with  other  trials  which  the  jury 
or  tlie  jurors  had  heard  in  that  court,  did  not  the  learned  judge 
not  only  instruct  (or,  at  least,  permit)  the  jury  in  this  case 
to  take  into  consideration  the  very  matter  which  he  said  a  jury 
should  never  consider,  namely,  the  punishment  which  might 
follow  a  conviction,  but  also  permit  the  jury  to  infer  from  the 
fact  that  this  crime  was  a  misdemeanor,  with  but  a  compara- 
tively slight  punishment,  that  a  different  rule  applied  to  the 
case  at  bar  from  that  which  obtained  upon  the  trials  of  more 
heinous  offenses  which  admitted  of  severer  punishments! 
After  stating  that  a  jury  should  never  "  interfere  to  determine 
what  punishment  should  be  inflicted  by  hesitating  to  convict" 
(if  they  believed  a  defendant  guilty),  did  not  the  learned  judge, 
in  effect,  tell  this  jury  that  a  fortiori  in  a  case  of  crime  which, 
in  comparison  with  other  crimes,  was  venial  and  entailed  but 
slight  punishment,  they  might  the  more  readily  arrive  at  a  con- 
viction? Of  course,  but  one  and  the  same  rule  must  obtain 
in  the  trial  of  every  crime,  namely,  that  the  defendant  must 
have  trial  and  fair  deliverance  upon  the  evidence,  and  is  en- 
titled to  an  acquittal  in  case  of  a  reasonable  doubt  as  to  whether 
his  guilt  is  satisfactorily  shown  by  the  evidence  addticed.  The 
vice  of  this  charge  was  that  it  might  possibly  permit  the  jury 
to  conclude  that  there  was  some  sliding  scale  graduated  by  the 
gravity  of  the  crime  and  the  severity  of  the  punishment  there- 
for ;  whereas  the  defendants  were  surrounded  by  the  same  safe- 
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guards  as  if  they  had  stood  at  the  bar  indicted  for  murder  in 
the  first  degree. 

Again,  the  learned  court  charged  the  jury :  "  Now  when  you 
have  determined  what  the  truth  is  in  this  case,  you  have  de- 
termined the  whole  thing.  When  you  have  determined  who  it 
is  that  tells  the  truth,  you  have  determined  the  guilt  or  inno- 
cence of  these  parties."  I  think  that  these  instructions  tended 
to  mislead  the  jury.  For  the  jury  was  told  that  if  it  deter- 
mined that  the  witnesses  for  the  prosecution  told  the  truth,  it 
thereby  determined  the  guilt  of  the  defendants.  Witnesses 
may  be  entirely  truthful  in  their  testimony  and  impress  tlie 
jury  with  the  truth  of  their  statements,  and  yet  their  evidence 
may  not  be  sufficient  to  remove  a  reasonable  doubt  justly 
founded  upon  their  testimony.  It  is  true  that  in  other  parts 
of  the  charge  the  court  instructed  the  jury  as  to  reasonable 
doubt,  and  the  benefit  assured  therefrom  to  the  defendants ;  bui 
this  was  an  isolated,  cogent  instruction  that  when  the  jury  de- 
termines who  tells  the  truth,  it  thereby,  as  matter  of  law,  also 
determined  innocence  or  guilt. 

If  there  be  error  it  is  not  incumbent  on  the  defendants  to 
show  how  it  prejudiced  them,  but  the  prosecution  is  bound  to 
show  that  the  defendants  could  not  possibly  have  been  injured 
by  it  (People  v.  Helmer,  154  JST.  Y.  596.)  Even  if  the  re^ 
marks  of  the  court  laid  down  no  absolutely  erroneous  rule  of 
law,  yet  it  is  within  our 'discretion  to  set  aside  the  verdict  if 
we  see  that  such  remarks  improperly  influenced  the  jury. 
(Connors  v.  Walsh,  131  N.  Y.  590.)  Our  power  to  order  a 
new  trial  is  clear,  irrespective  of  the  question  whether  the  error 
is  presented  by  an  exception.  (Code  Crim.  Pro.,  sec.  527.) 
Whether,  in  our  opinion,  the  evidence  points  clearly  to  the  guilt 
of  the  defendants  does  not  matter ;  the  sole  question  before  us 
is  whether  the  defendants  had  a  fair  trial  upon  the  evidence, 
and  with  the  full  observance  of  all  the  safeguards  which  the  law 
affords. 
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The  judgment  of  oonviction  should  be  reversed,  and  a  new 
trial  ordered. 

All  concurred,  except  Hirschberg,  J.,  not  sitting. 

Judgment  of  conviction  of  the  County  Court  of  Orange 
county  reversed  and  new  trial  ordered. 


Supreme  Court— Special  Term^  Kings  County. 

May,   1902. 

PEOPLE    EX    REL.    JOHN    O'BEIEN    v.    PATRICK 
HAYES,   WARDEN,   ETC. 

(38  Misc.  163.) 
Habeas  Corpus. 

Where  relator  had  a  hearing  before  the  magistrate  on  a  charge 
of  larceny,  who  held  him  for  grand  larceny,  but  the  grand  jury  failed 
to  indict,  but  sent  the  case  to  Special  Sessions  upon  the  charge  of 
petit  larceny,  he  is  not  entitled  to  a  discharge  because  the  magistrate 
erred  in  sending  the  case  to  the  grand  jury  in  the  first  instance. 

Habeas  corpus  to  procure  discharge  of  relator  from  custody 
under  commitment  of  Court  of  Special  Sessions. 

The  relator  was  charged  with  the  crime  of  grand  larceny  and 
held  to  await  the  action  of  the  grand  jury  by  a  city  magistrate. 
The  grand  jury  did  not  indict,  but  indorsed  the  papers  as  fol- 
lows :  "  Sent  to  Court  of  Special  Sessions  by  grand  jury  to  be 
disposed  of  as  petit  larceny  March  29,  1902.  Alex  D.  Sey- 
mour, foreman,"  and  the  case  was  accordingly  sent  to  the  Court 
of  Special  Sessions.  The  relator  was  tried  and  convicted  by 
the  Court  of  Special  Sessions,  and  sentenced  to  the  Kings 
County  Penitentiary  for  the  term  of  six  months. 
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John  C.  Judge,  for  relator. 

John  F.  Clarke,  District  Attorney  (William  C.  Courtney, 
Assistant  District  Attorney),  opposed. 

Smith,  W.  M.,  J. :  No  substantial  right  of  the  relator  was 
invaded.  He  had  a  hearing  before  the  magistrate  on  a  charge 
of  laroeny.  The  magistrate  held  him  to  await  the  action  of 
the  grand  jury  for  the  crime  of  grand  laroeny;  the  grand  jury 
failed  to  indict  him.  The  fact  that  the  grand  jury  refused  to 
find  a  bill  of  indictment,  with  a  memorandum  that  the  case  be 
sent  to  the  Court  of  Special  Sessions  to  be  disposed  of  as  petit 
laroeny,  was  irregular,  but  its  l^al  effect  was  the  same  as  a  sim- 
ple refusal  to  find  an  indictment  The  Court  of  Special  Ses- 
sions had  jurisdiction  to  try  the  relator  upon  the  charge  of  petit 
larceny.  He  is  not  entitled  to  a  discharge  now  because  the 
magistrate  erred  in  sending  the  case  to  the  grand  jury  in  the 
first  instance  instead  of  the  Court  of  Special  Sessions,  where 
it  belonged. 

Writ  dismissed. 


Sopreme  Court— Appellate  DiTision^  Fourth  Department. 

May,   1902. 

THE  PEOPLE  V.   CHARLES   A.   DOTY. 

(73  App.  Div.  78.) 

Receitino  Stolen  Goods — Evidence — Guilty  Knowledge. 

Upon  the  trial  of  an  indictment  for  receiving  stolen  goods  the  evi- 
dence of  the  prosecution  was  that  defendant  had  told  four  young  school 
boys  that  he  would  buy  all  the  hides  they  would  bring  at  six  cents 
per  pound,  that  they  then  stole  a  Texas  hide,  readily  distinguished 
from  local  hides,  which  he  examined  and  purchased,  as  well  as  another 
a  few  days  after,  and  at  the  request  of  the  boys  gave  them  change 
so  they  could   divide  the  money  between   them.      The  value  of   the 
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hide  was  eleven  cents  per  pound;  one  boy  told  him  that  the  hide  was 
removed  by  his  father  from  a  cow.  Held,  it  was  a  question  for  the 
jury  as  to  whether  defendant  understood  and  believed  that  the  hides 
were  stolen. 

Appeal  by  the  defendant,  Charles  A.  Doty,  from  a  judgment 
of  the  County  Court  of  Cattaraugus  coimty,  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Cattaraugus  on  the  28th  day  oi  October,  1901,  upon  the  ver- 
dict of  a  jury  convicting  him  of  the  crime  of  receiving  stolen 
goods. 

J.   S.  Whipple,  for  the  appellant 

George  W.  Cole,  for  the  respondent. 

Williams,  J. :  The  judgment  appealed  from  should  be 
affirmed. 

The  indictment  charged  that  the  defendant,  on  December  6, 
1900,  at  Salamanca,  bought  and  received  from  Louis  Torge,  Jr., 
a  cow  hide  of  the  value  of  six  dollars,  which  had  been  stolen 
from  the  United  States  Leather  Company's  tannerj^  to  the 
knowledge  of  the  defendant. 

The  appeal  really  involves  but  two  questions: 

First.  Wliether  there  was  sufficient  evidence  to  authorize  a 
finding  by  the  jury  that  defendant  had  knowledge  that  the  hide 
was  stolen  property. 

Second.  Whether  evidence  was  properly  admitted  as  to  an- 
other receipt  of  stolen  property  from  the  same  persons  from 
whom  he  received  the  hide  in  question. 

On  the  occasion  alleged  in  the  indictment  four  boys,  Torge, 
Xcugart,  Osier  and  Delong,  went  to  defendant's  place  of  busi- 
ness between  three  and  four  o'clock  in  the  afternoon  and  asked 
him  if  he  wanted  to  buy  any  hides.  Defendant  said  he  would 
buy  all  they  would  bring  at  six  cents  per  pound.  The  boys  then 
went  and  stole  the  hide  and  brought  it  to  defendant  and  he  re- 
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ceived  it  and  paid  them  for  it  The  defendant  was  not  sworn 
as  a  witness.  He  kept  a  harness  shop  and  bought  and  sold  hides. 
The  boys  were  attending  school.  Torge  was  fourteen  years 
old,  Delong  thirteen  years  old,  Xeugart  thirteen  years  old,  and 
Osier  fourteen  years  old.  Torge  was  the  son  of  an  hotelkeejier, 
Delong  was  the  son  of  a  switchman,  Xeugart  was  the  son  of  a 
carpenter,  and  Osier  the  son  of  a  man  working  in  a  livery  stable. 

The  hide  was  one  of  a  kind  known  as  Texas  hides,  taken  from 
the  cow  the  summer  before,  and  was  readily  distinguished  from 
a  hide  recently  taken  from  a  cow  in  the  locality  of  Salamanca, 
was  done  up  in  a  shape  well  known  to  dealers  and  different  from 
those  taken  from  cows  in  the  locality  of  Salamanca.  Many 
Texas  hides  were  brought  to  Salamanca.  The  hide  in  ques- 
tion was  taken  from  the  bag  by  defendant  and  examined  by  him 
at  the  time  he  received  it,  and  the  tail  was  removed.  One  of 
the  boys  told  defendant  that  the  hide  was  removed  from  a  cow 
by  his  father,  but  defendant  must  have  known  it  was  not  a 
local  hide  but  a  Texas  hide.  The  value  of  the  hide  was  eleven 
cents  per  pound,  but  the  defendant  paid  only  six  cents  for  it 
A  few  days  before  this  these  same  four  boys  stole  another  hide 
from  the  tannery  of  the  Fisher  Tannery  Company,  near  the 
United  States  Leatlier  Company's  tanner^',  a  green  hide,  and 
sold  it  to  defendant,  and  at  that  time  defendant  told  the  boys 
that  he  would  buy  all  they  could  bring  at  six  cents  per  pound. 

The  boys,  at  the  time  of  the  purchase  in  qucv^^tion,  asked  de- 
fendant to  give  them  change  so  they  could  divide  the  money 
between  them. 

Under  these  circumstances  it  was  clearly  a  question  for  the 
jury  whether  the  defendant  received*  the  hide,  really  believing 
the  boys  came  honestly  by  it,  and  had  a  right  to  make  the  sale, 
or  whether  he  understood  and  believed  it  to  have  been  stolen. 
The  jury  was  justified  in  drawing  the  conclusion  that  the  de- 
fendant knew  the  hide  was  stolen  property  when  he  received 
it.  The  evidence  of  the  former  transaction  between  the  b(\vs 
and  the  defendant  as  to  the  hide  stolen  from  tlie  tannery  of 
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the  Fisher  Tannery  Company  and  sold  to  the  defendant,  and 
what  was  said  by  him  at  that  time  as  to  buying  all  they  oould 
bring  him,  was  competent  as  bearing  upon  the  guilty  knowledge 
of  the  defendant  in  receiving  the  hide  in  question.  It  tended 
to  show  that  the  defendant  placed  no  reliance  upon  the  state- 
ment made  by  one  of  the  boys  that  his  father  took  the  hide  from 
a  cow  and  that  they  were  selling  it  for  the  father  and  to  show 
guilty  knowledge  on  his  part  This  evidence  was  competent 
and  proper  within  the  rules  laid  down  in  Coleman  v.  People 
(65  K  Y.  81;  58  id.  555),  and  in  Copperman  v.  People  (56 
id.  591). 

The  judgment  should  be  aflSrmed  and  the  case  remitted  to  the 
County  Court  of  Cattaraugus  county  pursuant  to  section  546- 
548,  Code  of  Criminal  Procedure. 

McLennan,  Spring  and  Davy,  J  J.,  concurred;  Hiscock,  J., 
not  sitting. 

Judgment  and  conviction  affirmed  and  case  remitted  to  the 
County  Court  of  Cattaraugus  county  pursuant  to  section  547 
of  the  Code*  of  Criminal  Prooedura 


Supreme  Court — Appellate  Division^  Fourth  Uepartment. 

May,   1902. 

THE   PEOPLE  V.    JOSEPH  LOCHKER. 

(73  App.  Div.  120.) 

1.  Labob  Law  Constitutional — ^Laws  1897,  Chapter  416. 

Section  110  of  the  Labor  Law,  providing  that  "No  employe  shall 
be  required  or  permitted  to  work  in  a  biscuit,  bread  or  cake  bakery 
or  confectionary  establishment  more  than  sixty  hours  in  any  one 
week  or  more  than  ten  hours  in  any  one  day,  unless  for  the  purpose 
of  making  a  shorter  work  day  on  the  last  day  of  the  week,  nor  more 
hours  per  day  for  the  number  of  days  during  such  week  in  which  such 
employe  shall  work,"  is  a  valid  exercise  of  the  police  power  of  the 
State  and  is  constitutional. 
McLennan  and  Williams,  JJ.,  dissenting. 
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2.  Same — Indictment. 

The  indictment  charged  that  defendant  committed  the  crime  of 
misdemeanor,  second  offense,  to  wit,  with  having  violated  article  8, 
section  110  of  chapter  415  of  Laws  of  1897,  known  as  the  Labor  Law 
of  the  State  of  New  York,  in  permitting  an  employee  working  for  him 
in  his  bakery  to  work  more  than  sixty  hours  in  one  week.  Held 
good,  as  it  followed  the  language  of  the  statute. 

Appeal  by  the  defendant,  Joseph  Lochner,  from  a  judgment* 
of  the  County  Court  of  Oneida  county,  in  favor  of  the  plaintiff, 
entered  in  the  oflSee  of  the  derk  of  the  county  of  Oneida  on  tlie 
12th  day  of  February,  1902,  upon  the  decision  of  the  court, 
convicting  the  defendant  of  a  misdemeanor  in  violating  article 
8,  section  110  of  chapter  415  of  the  Laws  of  1897,  known  as 
the  Labor  Law. 

William  S.  Mackie,  for  the  appellant. 

Timothy  Curtin,  for  the  respondent. 

Davy^  J. :  The  defendant  was  indicted  by  the  grand  jury 
of  Oneida  county  for  a  violation  of  chapter  416  of  the  Laws  of 
1897,  entitled  "  An  act  in  relation  to  labor."  The  indictment 
in  substance  charges  that  the  defendant  on  the  21st  day  of 
December,  1899,  conmiitted  the  crime  of  misdemeanor,  second 
offense,  to  wit,  with  having  violated  article  8,  section  110  of 
chapter  415  of  the  Laws  of  1897,  known  as  the  Labor  Law  of 
the  State  of  New  York,  in  permitting  an  employee  working  for 
him  in  his  bakery  to  work  more  than  sixty  hours  in  one  week. 

Section  110  of  said  act  provides  that  "  No  employe  shall  be 
required  or  permitted  to  work  in  a  biscuit,  bread  or  cake  bakery 
or  confectionery  establishment  more  than  sixty  hours  in  any 
one  week  or  more  tlian  ten  hours  in  any  one  day,  unless  for 
the  purpose  of  making  a  shorter  work  day  on  tlie  last  day  of  the 
week;  nor  more  hours  in  any  one  week  tlian  will  make  an 
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average  of  ten  hours  per  day  for  the  number  of  days  during 
such  week  in  which  such  employe  shall  work." 

The  defendant  demurred  to  the  indictment  on  the  ground 
tliat  more  than  one  crime  is  charged  in  the  indictment  within 
the  meaning  of  sections  278  and  279  of  the  Code  of  Criminal 
Procedure,  and  that  the  facts  stated  in  the  indictment  do  not 
constitute  a  crime.  The  demurrer  was  overruled,  and  the  de 
fendant  when  arraigned  was  tried  and  convicted  of  misde- 
meanor, second  offense,  and  was  sentenced  to  pay  a  fine  of  fifty 
dollars,  and  to  stand  committed  until  paid,  not  exceeding  fifty 
days,  in  the  Oneida  county  jail.  The  appeal  from  the  judg- 
ment of  conviction  brings  up  for  review  the  order  overruling 
the  demurrer. 

The  indictment  follows  the  language  of  the  statute,  and  the 
rule  is  well  settled  that  an  indictment  for  a  statutory'  misde- 
meanor, which  charges  the  facts  constituting  the  crime  in  the 
words  of  the  statute  and  contains  averments  as  to  time,  place 
and  person,  and  other  circumstances  to  identify  the  particular 
transaction,  is  good.  (People  v.  West,  106  X.  Y.  293 ;  People 
V.  King,  110  id.  422;  People  v.  Weldon,  111  id.  574.) 

The  learned  counsel  for  the  appellant  has  devoted  his  argu- 
ment principally  to  a  discussion  of  the  constitutionality  of  the 
act,  and  he  contends  that  the  statute  is  an  unlawful  invasion  of 
the  liberty  of  the  defendant,  because  it  unnecessarily  prohibits 
him  from  contracting  with  others  to  carry  on  his  business;  that 
it  is  in  violation  of  section  1  of  the  14th  amendment  of  the 
Constitution  of  the  United  States,  which  provides  that  no  State 
shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  the  citizens  of  the  United  States,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  law,  and  that  it  is  also  a  violation  of  the  following  pro- 
visions of  article  1  of  "  The  Constitution  of  the  State  of  Xew 
York,"  viz. :  "  No  member  of  this  State  shall  be  disfranchised 
or  deprived  of  any  of  the  rights  or  privileges  secured  to  any 
citizen  thereof,  unless  by  the  law  of  the  land  or  the  judgment 
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of  his  peers,"  (sec.  1)  and  "no  person  shall  ...  be  de- 
prived of  life,  liberty  or  proi)erty  without  due  process  of  law." 
(Sec.  6.) 

The  statute  authorizes  the  employment  of  men  to  labor  in 
biscuit,  bread  or  cake  bakeries  or  confectionery  establishments 
not  more  than  sixty  hours  in  any  one  week  or  more  than  ten 
hours  in  any  one  day.  This  section  of  the  statute  merely  de- 
cljrres  that  ten  hours*  labor  performed  within  twenty-four  hours 
shall  constitute  a  day's  work,  and  no  employee  shall  be  required 
or  permitted  to  work  a  greater  number  of  hours  for  such  em- 
ployer. The  constitutionality  of  tliis  act  must  be  determined 
by  the  citizen's  right  to  pursue  a  lawful  employment.  If  the 
restriction  is  arbitrary  and  does  not  pertain  to  the  welfare  and 
health  of  the  people  it  cannot  be  upheld. 

It  has  been  frequently  held  that  it  is  only  when  a  case  is 
presented  which  shows  clearly  that  a  statute,  when  fairly  and 
reasonably  construed,  is  brought  in  conflict  with  some  provi- 
sion of  the  Constitution  that  the  court  is  justified  in  pro- 
nouncing the  law  invalid  (Cooley  Const.  Lim.  164),  and  that 
the  courts  cannot  inquire  whether  the  legislative  enactments 
are  unwise  or  expedient. 

A  State  in  the  exercise  of  its  constitutional  power  may  regu- 
late the  conduct  of  its  citizens  toward  each  other,  and  when 
necessary  for  the  public  good,  the  manner  in  which  each  shall 
use  his  property.  (Munn  v.  Illinois,  94  TJ.  S.  113;  People  v. 
Budd,  117  K  Y.  14.) 

So  in  the  examination  of  this  case,  we  start  with  the  rule  of 
law  well  settled  that  nothing  but  a  clear  usurpation  of  power 
prohibited  by  the  Constitution  will  justify  the  judicial  depart^- 
ment  in  pronouncing  an  act  of  the  legislative  department  un- 
constitutional and  void. 

Sections  llltollSof  the  act  in  question  aim  to  prescribe 
the  sanitary  conditions  necessary  to  be  maintained  in  order  to 
properly  conduct  a  bakery  and  to  protect  the  health  of  the 
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community  and  the  health  of  those  engaged  in  business  of  that 
nature. 

The  act  provides  that  "  All  buildings  or  rooms  occupied  as 
biscuit,  bread,  pie  or  cake  bakeries  shall  be  drained  and  plumbed 
in  a  manner  oonducive  to  the  proper  and  healthful  sanitary  con- 
dition thereof,  and  shall  be  constructed  with  air  shafts,  windows 
or  ventilating  pipes,  sufficient  to  insure  ventilation.  The 
factory  inspector  may  direct  the  proper  drainage,  plumbing  and 
ventilation  of  such  rooms  or  buildingis.  No  cellar  or  basement 
not  now  used  for  a  bakery  shall  hereafter  be  so  occupied  or  used, 
unless  the  proprietor  shall  comply  with  the  sanitary  provisions 
of  this  article."    (Sec.  111.) 

It  also  provides  that  "  Every  room  used  for  the  manufacture 
of  flour  or  meal  food  products  shall  be  at  least  eight  feet  in 
height,  and  shall  have,  if  deemed  necessary  by  the  factory  in- 
spector, an  impermeable  floor  constructed  of  cement,  or  of  tiles 
laid  in  cement,  or  an  additional  flooring  of  wood  properly 
saturated  with  linseed  oil.  The  side  walls  of  such  rooms  shall 
be  plastered  or  wainscoated.  The  factory  inspector  may  require 
the  side  walls  and  ceiling  to  be  whitewashed  at  least  once  in 
three  months.  He  may  also  require  the  woodwork  of  such  walls 
to  be  painted.  The  furniture  and  utensils  shall  be  so  arranged 
as  to  be  readily  cleansed  and  not  prevent  the  proper  cleaning 
of  any  part  of  a  room.  The  manufactured  flour  or  meal  food 
products  shall  be  kept  in  dry  and  airy  rooms  so  arranged  that 
the  floors,  shelves  and  all  other  facilities  for  storing  the  same 
can  be  properly  cleaned."     (Sec.  112.) 

**  Every  such  bakery  shall  be  provided  with  a  proper  wash- 
room and  water-closet  or  water-closets  apart  from  the  bake-room 
or  rooms  where  the  manufacture  of  such  food  product  is  con- 
ducted,'and  no  water-closet,  earth-closet,  privy  or  ash-pit  shall 
bo  within  or  connected  directly  with  the  bake-room  of  any 
bakery,  hotel  or  public  restaurant  ..  .  .  Sleeping  places 
for  the  persons  employed  in  the  bakery  shall  be  separate  from 
the  rooms  where  flour  or  meal  food  products  are  manufactured 
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or  stored.  If  the  sleeping  places  are  on  the  same  floor  where 
such  products  are  manufactured,  stored  or  sold,  the  factory  in- 
spector may  inspect  and  order  them  put  in  a  proper  sanitary 
condition."    (Sec.  113.) 

Subdivision  3  of  section  3841  of  the  Penal  Code  provides: 
"  Any  person  who  violates  or  does  not  comply  with  .  .  . 
the  provisions  of  article  eight  of  the  Labor  Law,  relating  to 
bakeries  and  confectionary  establishments,  the  employment  of 
labor  and  the  manufacture  of  flour  or  meal  food  products 
therein  ...  is  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  punished  for  a  first  offense  by  a  fine  of  not  less 
than  twenty  nor  more  than  one  hundred  dollars;  for  a  second 
offense  by  a  fine  of  not  less  than  fifty  nor  more  than  two  hun- 
dred dollars  or  by  imprisonment  for  not  more  than  thirty  days, 
or  by  both  such  fine  and  imprisonment;  for  a  third  offense  by 
a  fine  of  not  less  than  two  hundred  and  fifty  dollars  or  by  im- 
prisonment for  not  more  than  sixty  days,  or  by  both  such  fine 
and  imprisonment" 

This  brings  us  to  the  main  question  in  the  case,  namely,  the 
nature  and  extent  of  the  police  power  of  the  State. 

There  is  little,  if  anything,  to  be  said  other  than  what  the 
courts  have  already  said  on  this  subject. 

It  was  remarked  by  Judge  Gbay  in  People  v.  Ewer,  141 
X.  Y.  132,  that  "  it  is  diSicult,  if  not  impossible,  to  define  the 
police  power  of  a  State;  or,  under  recent  judicial  decisions,  to 
say  where  the  constitutional  boundaries  limiting  its  exercise 
are  to  be  fixed." 

The  police  power  of  the  State  is  the  power  which  enables  it 
to  promote  the  health,  comfort,  safety  and  welfare  of  society. 
It  is  very  broad  and  far-reaching,  but  it  is  not  without  its 
limitations. 

The  rule  seems  to  be  well  settled  that  when  one  devotes  his 
property  to  a  use  or  carries  on  a  business  in  which  the  public 
has  an  interest,  he  holds  the  property  and  carries  on  the  busi- 
ness subject  to  the  police  power  of  the  State  to  regulate  or  con- 
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trol  its  use,  so  as  to  protect  and  preserve  the  public  health,  the 
public  morals  and  the  general  safety  and  welfare  of  the  public. 
(Bertholf  v.  O'Reilly,  74  N.  Y.  515.) 

The  line  between  a  valid  exercise  of  tlie  police  power  and  the 
invasion  of  private  rights  is  clearly  drawn  by  Judge  Earl  in 
his  opinion  in  Matter  of  Application  of  Jacobs,  98  X.  Y.  110. 
He  says :  "  Generally  it  is  for  the  Legislature  to  determine  what 
laws  and  regulations  are  needed  to  protect  the  public  health 
and  secure  the  public  comfort  and  safety,  and  while  its 
measures  are  calculated,  intended,  convenient  and  appropriate 
to  accomplish  these  ends,  the  exercise  of  its  discretion  is  not 
subject  to  review  by  the  courts.  But  they  must  have  some  re- 
lation to  these  ends.  Under  the  mere  guise  of  police  regula- 
tions, personal  rights  and  private  property  cannot  be  arbitrarily 
invaded,  and  the  determination  of  Uie  Legislature  is  not  final 
or  conclusive.  If  it  passes  an  act  ostensibly  for  the  public 
health,  and  thereby  destroys  or  takes  away  the  property  of  a 
citizen,  or  interferes  with  his  personal  liberty,  then  it  is  for  the 
courts  to  scrutinize  the  act  and  see  whether  it  really  relates  to 
and  is  convenient  and  appropriate  to  promote  the  public 
health." 

It  was  remarked  by  Judge  O'Brien  in  People  v.  Rosenberg, 
138  ]Sr.  Y.  415,  that  "  If  the  act  and  the  Constitution  can  be 
construed  so  as  to  enable  both  to  stand,  and  each  can  be  given  a 
proper  and  legitimate  office  to  perform,  it  is  the  duty  of  the 
court  to  adopt  such  construction.  .  .  .  The  Legislature, 
under  the  police  power,  may  certainly  regulate  or  even  prohibit 
the  carrying  on  of  any  business  in  such  manner  and  in  such 
place  as  to  become  dangerous  or  detrimental  to  the  health, 
morals  or  good  order  of  the  community." 

Judge  Vann,  in  discussing  the  statute  entitled  an  act  to 
regulate  barbering  on  Sunday,  People  v.  Havnor,  149  N.  Y. 
204,  says:  "  As  barbers  generally  work  more  hours  each  day 
than  most  men,  the  Legislature  may  well  have  concluded  that 
legislation  was  necessary  for  the  protection  of  their  health." 
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And  (at  p.  203),  he  says:  "  It  is  to  the  interest  of  the  State  to 
have  strong,  robust,  healthy  citizens,  capable  of  self-support, 
of  bearing  arms,  and  of  adding  to  the  resources  of  the  country. 
Laws  to  effect  this  purpose,  by  protecting  the  citizen  from  over- 
work and  requiring  a  general  day  of  rest  to  restore  his  strength 
and  preserve  his  health,  have  an  obvious  connection  with  the 
public  welfare." 

It  was  held  in  People  ex  rel.  Necharacus  v.  Warden,  etc.,  144 
X.  Y.  536,  that  "  The  restraint  of  personal  action  is  justified 
when  it  manifestly  tends  to  the  protection  of  the  health  and 
comfort  of  the  community,  and  no  constitutional  guaranty  is 
then  violated." 

In  Health  Department  v.  Hector,  etc.,  145  N.  Y.  32,  the 
court  laid  down  the  rule  that  the  Legislature,  in  the  exercise 
of  its  power  to  conserve  the  public  health,  safety  arid  welfare, 
may  direct  that  certain  improvements  or  alterations  shall  be 
made  in  existing  houses  at  the  ownei*s'  expense,  and  that  suit- 
able appliances  be  supplied  to  receive  and  distribute  a  supply 
of  water  for  domestic  use.  Judge  Peckham,  in  discussing  the 
constitutionality  of  the  act  (p.  43),  says:  "  Laws  and  regula- 
tions of  a  police  nature,  though  they  may  disturb  the  enjoy- 
ment of  individual  rights,  are  not  unconstitutional,  though  no 
provision  is  made  for  compensation  for  such  disturbances. 
They  do  not  appropriate  private  property  for  public  use,  but 
simply  regulate  its  use  and  enjoyment  by  the  owner."  Under 
the  police  power,  persons  and  pjroperty  are  subjected  to  all 
kinds  of  restraints  and  burdens,  in  order  to  secure  the  general 
comfort  and  health  of  the  public. 

It  has  been  field  that  the  Legislature  might  prohibit  railroads 
from  permitting  or  requiring  workmen  who  have  worked 
twenty-four  hours  to  go  on  duty  again  until  they  have  had 
eight  hours'  rest.  The  same  act  also  provides  that  ten  hours* 
work  out  of  twelve  consecutive  hours  shall  constitute  a  day'^ 
labor.     (People  v.  Phyfe,  136  K  Y.  554.) 
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The  State,  under  its  police  power,  may  require  every  locomo- 
tive engineer  to  pass  an  examination  before  a  board  of  exam- 
iners, as  to  his  skill  in  operating  a  locomotive  engine,  and  his 
general  competency  as  an  engineer,  and  also  inquire  into  his 
character  and  habits,  and  to  withhold  the  license  if  he  be  found 
to  be  reckless  or  intemperate.  It  may  also  enact  that  every 
railroad  corporation  shall  not  permit  any  locomotive  engineer 
in  its  employ  to  run  a  locomotive  engine  more  than  ten  con- 
secutive hours  in  any  one  day.  It  may  provide  when  a  locomo- 
tive engineer  is  found  to  be  in  a  state  of  intoxication,  that  the 
board  be  authorized  to  revoke  and  cancel  his  license,  and  like- 
wise whenever  they  shall  be  satisfied  of  the  unfitness  of  the 
engineer.  Such  legislation  would  be  clearly  within  the  scope 
and  power  of  the  Legislature  to  protect  the  lives  of  passengers 
and  property. 

In  Tiedeman's  Limitations  of  Police  Power  (p.  181),  the 
author  states :  "  If  the  law  did  not  interfere,  the  feverish,  in- 
tense desire  to  acquire  wealth  .  .  .  inciting  a  relentless 
rivalry  and  competition,  would  ultimately  prevent,  not  only  the 
wage-earners,  but  likewise  the  capitalists  and  employers  them- 
selves, from  yielding  to  the  warnings  of  nature  and  obeying  the 
instinct  of  self-preservation  by  resting  periodically  from  labor." 
The  Utah  statute,  which  limited  the  hours  for  labors  in  all 
underground  mines  and  smelting  works,  except  in  cases  of  emer- 
gency, when  life  and  property  were  in  imminent  danger,  to 
eight  hours,  was  held  to  be  constitutional  by  the  Utah  courts 
as  well  as  by  the  Supreme  Court  of  the  United  States,  the  latter 
taking  the  position  that  the  State  had  a  right  to  limit  the  hours 
for  labor  to  those  engaged  in  dangerous  or  unhealthy  employ- 
ments.    (Holden  v.  Hardy,  169  U.  S.  366.) 

Another  common  form  of  statutory  regulation  of  the  hours  of 
labor  is  the  provision  that  workmen  on  public  works  shall  not 
be  required  to  work  more  than  a  prescribed  number  of  hours 
each  day,  where  the  regulation  is  applied  to  employees  of  the 
city,  county  or  State  government,  who  are  employed  and  were 
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paid  direCilv  ty  these  resr^ccive  governments^  The  safety  auvl 
health  of  a  laree  bi>iy  of  workmen  gathered  together  in  one 
place,  a  mine,  a  factory  or  workslit^p,  are  endangered  if  proper 
precautions  are  not  taken  by  the  employer  against  the  source 
of  danger,  and  everywhere  we  find  the  statutes,  Knh  varied  and 
numerous,  which  require  employers  and  tlie  owners  of  build- 
ings which  are  used  as  workshops,  and  the  owners  of  minecJs  to 
do  certain  things  which  are  declared  by  statute  to  be  necessary 
for  the  protection  of  the  workmen.  Inspectors  are  generally 
appointed  to  see  that  suitable  rc^ilations  are  observed.  These 
regulations  in  the  main  are  all  reasonable  safeguards  and  their 
constitutionality  has  been  rarely  questioned. 

Many  other  cases  pertaining  to  this  subject  might  be  cited 
which  confirm  the  principles  we  have  stated. 

If  the  statute  under  consideration  invades  the  right  of  prop- 
erty and  the  liberty  of  the  individual,  then  many  of  the  statutes 
of  this  State  that  have  been  held  to  be  constitutional  and  their 
enactment  within  the  police  power  of  the  State,  are  subject  to 
the  same  criticism. 

The  statute  in  question  does  not  restrict  the  right  of  the  de- 
fendant to  carry  on  his  business  or  to  engage  as  many  pers(^)ns 
as  he  sees  fit  in  such  business,  but  it  simply  prohibits  him  from 
requiring  or  compelling  his  employees  to  work  more  tlian  ten 
hours  in  any  one  day,  or  more  than  sixty  hours  in  any  one 
week;  in  other  words,  the  statute  does  not  prohibit  any  right, 
but  regulates  it,  and  there  is  a  wide  difference  between  regula- 
tion and  prohibition,  between  prescribing  the  terms  by  which 
the  right  may  be  enjoyed,  and  the  denial  of  that  right  altc>- 
gether.  The  defendant  is  not  deprived  of  any  right  or 
privilege  which  is  not  denied  to  others  in  a  similar  business. 
The  provisions  of  the  statute  in  question  are  directed  to  all 
persons  engaged  in  the  bakery  business.  It  neither  confers 
special  privileges  nor  makes  unjust  discrimination.  All  who 
are  engaged  in  that  business  are  entitled  to  its  benefit  and  sub- 
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jected  to  its  restrictions.  It  is  open  to  any  citizen  to  engage 
in  that  business,  and  the  privileges  conferred  belong  equally 
to  all. 

It  is  very  important  for  the  health  of  the  community  that 
bakers  should  supply  people  with  wholesome  bread  and  pure 
food.  The  people  are  interested  in  the  business;  it  is  of  so 
much  public  interest  that  the  Legislature,  under  the  police 
power  of  the  State,  may  control  the  business  by  any  regula- 
tioil  which  is  necessary  to  secure  the  public  health.  The  regu- 
lations instituted  by  this  statute  were  for  the  purpose  of  pro- 
tecting the  health  of  the  employes,  and  giving  the  public  pure 
and  wholesome  bread  and  other  articles  of  food  sold  by  bakers. 

These  establishments  are  compelled  to  do  baking  during  the 
night  time  in  order  to  supply  their  customers  in  the  morning. 
It  is  necessary  for  them  to  have  their  ovens  heated  day  and 
night,  and  their  employes  are  required  to  work  more  hours  each 
day  than  men  usually  work  who  are  engaged  in  other  kinds 
of  business.  When  we  consider  the  intense  heat  of  the  rooms 
where  baking  is  done,  and  the  flour  that  floats  in  the  air  and 
is  breathed  by  those  who  work  in  bakeries,  there  can  be  but 
little  doubt  that  prolonged  labor  day  and  night,  subject  to  those 
conditions,  might  produce  a  diseased  condition  of  the  human 
system,  so  that  the  employes  would  not  be  capable  of  doing 
their  work  well  and  supplying  the  public  with  wholesome  food. 

The  Legislature  no  doubt  recognized  the  fact  that  proprietors 
of  these  establishments  desire  to  obtain  as  much  labor  as  pos- 
sible from  their  employes,  who,  from  fear  of  being  disdiarged, 
are  often  induced  to  comply  with  the  employer's  request  to  work 
during  both  night  and  day,  and  the  Legislature  evidently 
reached  the  conclusion  tha  t  more  than  ten  hours'  labor  each  day 
might  be  injurious  to  the  health  of  the  employes. 

The  rule  laid  down  in  People  v.  Havnor  (supra)  shows  that 
the  courts  are  disposed  to  uphold  a  statutory  regulation  enacted 
for  the  safety  of  the  public  and  to  protect  the  health  of  the 
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individual  employe  from  the  dangers  threatened  by  eKceesive 
or  exhaustive  labor. 

We  are  of  the  opinion  that  the  act  is  constitutional,  and  that 
the  judgment  of  conviction  is  right  and  should  be  affirmed. 

Speinq  and  Hiscock^  JJ.,  concurred;  McLennan  and 
Williams,  JJ.,  dissented. 

Judgment  and  conviction  affirmed,  and  case  remitted  to  the 
County  Court,  of  Oneida  county  pursuant  to  section  547  of  the 
Code  of  Criminal  Procedure. 


Supreme  Court— Appellate  Division^  Fourth  Department. 

May,   1902. 

THE  PEOPLE  V.  WILLIAM  M.  DE  GAKMO,  JR. 

(73  App.'Div.  46.) 

1.  M^ SLAUGHTER. 

On  the  trial  of  an  indictment  of  manslaughter  in  the  first  degree, 
the  direct  evidence  of  the  prosecution  was  that  because  of  the  dis- 
obedience of  a  little  girl  five  years  old  defendant  struck  her  several 
times  on  the  head  with  an  iron  poker  and  afterwards  stamped  on 
her.  Defendant  denied  this,  claiming  that  she  had  fallen  from  a  boat. 
There  was  further  testimony  from  a  witness  who  swore  that  defend- 
ant admitted  to  him  that  he  had  given  the  child  a  good  thrashing, 
etc.  The  jury  asked  for  instruction  as  to  whether  they  could  find 
for  a  different  degree  of  manslaughter  than  the  first  and  the  court 
replied,  "I  will  say  to  you  that  I  don't  think,  under  the  evidence 
in  this  case,  that  you  can  find  the  defendant  guilty  of  a  lesser  degree 
of  manslaughter.  If  you  find  that  the  defendant  did  strike  these 
blows  with  the  poker,  and  that  they  resulted  in  the  death  of  the 
child,  the  defendant  is  guilty  of  manslaughter  in  the  first  degree. 
If  he  did  not  strike  them  he  is  not  guilty  in  any  degree.  You  may 
retire."  Held  correct  instruction,  as  the  evidence  must  show  de- 
fendant guilty  of  the  precise  crime  found  by  the  jury. 
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of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Livingston  on  the  13th  day  of  June,  1901,  upon  the  verdict 
of  a  jury  convicting  the  defendant  of  the  crime  of  manslaughter 
in  the  first  degree,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  13th  day  of  June,  1901,  denying  the  de- 
fendant's motion  for  a  new  trial  made  upon  the  minutes. 

George  D.  Forsyth,  for  the  appellant. 

.William  Carter,  for  the  respondent 

Spring,  J. :  The  accusation  against  the  defendant  is  that  on 
the  afternoon  of  the  25th  of  October,  1900,  he  struck  Marie 
TiOnnon,  a  little  girl  about  five  years  of  age,  several  times  with 
an  iron  poker,  knocking  her  down  and  then  stamped  upon  her, 
inflicting  injuries  which  resulted  in  her  death  during  the  fol- 
lowing night  The  defendant's  father  owned  a  cottage  for 
summer  use  on  the  west  shore  of  Conesus  lake  in  the  county  of 
Livingston.  The  girl  Marie  Lennon  and  her  brother  Frankie 
were  brought  to  the  cottage  in  flie  month  of  June,  1900.  The 
defendant  was  then  staying  in  the  cottage  and  a  Mr.  and  Mrs. 
Paul  were  with  him,  and  they  remained  until  the  last  of 
August,  after  which  the  defendant  and  the  children  were  there 
together  until  October  twenty-fifth.  The  defendant  spent  his 
time  mainly  in  fishing  and  hunting  and  got  the  meals  and  did 
the  work  in  the  household.  When  the  children  were  at  the  cot- 
tage their  mother  went  from  Rochester  to  see  them  about  every 
week  and  the  defendant's  father  was  also  at  the  cottage 
frequently. 

On  the  twenty-fifth  of  October  the  defendant  was  along  the 
shore  of  the  lake  hunting  and  returned  to  the  cottage  in  the 
middle  of  the  afternoon.  The  direct  evidence  of  the  prosecu- 
tion as  to  what  occurred  at  the  time  of  the  alleged  commission 
of  the  crime  depends  upon  the  testimony  of  the  little  boy 
Frankie  Lennon,  who  was  then  nearly  eight  years  of  age.    This 
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boy  during  the  early  part  of  the  direct  examination  answered 
each  question  wilii  reference  to  the  transaction  mth,  "  I  don't 
remember/'  but  in  response  to  the  leading  questions  applied 
Anth  some  persistence,  testified  that  the  defendant  told  the  little 
girl  not  to  get  a  drink;  that  she  disobeyed  him  and  thereupon 
the  defendant  struck  her  several  times  on  her  head  and  body 
with  an  iron  poker  about  eighteen  inches  long  and  one-fourth 
of  an  inch,  in  diameter,  felling  her  to  the  floor  and  rendering 
her  unconscious.  The  boy  on  his  redirectrexamination  added 
that  the  defendant  stamped  upon  Marie  while  she  was  lying 
on  her  back;  that  afterward  the  defendant  picked  her  up, 
carried  her  out  of  the  house,  gave  her  some  whiskey  and  water, 
removed  her  waist  and  tie,  laying  them  on  the  grindstone  and 
then  took  her  upstairs  to  her  room.  After  the  death  of  his 
sister  Frankie  told  those  who  asked  him  concerning  the  cause 
of  her  death  that  she  fell  from  a  boat  near  the  house  and  was 
injured.  In  explanation  of  this  contradiction  he  testified  that 
the  defendant  told  him  to  say  she  fell  from  the  boat  His 
answers  upon  the  cross-examination  were  largely  confined  to 
saying  that  he  did  not  remember,  although  the  counsel  for  the 
defendant  somewhat  skillfully  avoided  making  any  close  in- 
quiries concerning  the  infliction  of  the  injuries  upon  the  little 
girl  by  the  defendant 

The  defendant^  who  was  sworn  in  his  own  behalf,  denied 
pointedly  that  he  struck  the  little  girl  at  all.  He  testified  that 
upon  his  return  from  hunting  he  called  for  Frankie,  who  was 
in  the  boat,  and  then  continued :  "  He  appeared  in  the  boat, 
then  I  said,  ^  Where  is  Marie  ? '  and  he  said,  '  I  don't  know,' 
and  then  he  said,  ^  O  I  here  she  is,  Uncle  Mont,  lying  down  on 
the  ground.'  I  went  there  and  found  she  was  unconscious,  and 
I  opened  her  sack  and  tried  to  give  her  some  water,  then  I  made 
some  whiskey  sling  and  got  some  down  her  throat  This  oc- 
curred in  the  kitchen.  In  a  minute  or  two  she  came  to  and 
sputtered  a  little  and  said,  *  What  is  the  matter  ? '  and  I  said, 
*  !N"ever  mind  now,'  and  afterwards  I  asked  her  if  she  jumped 
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off  the  boat,  and  she  said  no,  she  fell  off.  She  said  her  head 
was  heavy.  I  raised  her  up  and  she  vomited.  I  raised  her  up 
partly  off  the  floor  and  she  threw  up,  and  I  carried  her  upstairs 
and  put  her  to  bed,  and  she  vomited  again  upstairs,  and  I  went 
and  got  a  cloth  and  wiped  her  face  off.  I  broke  open  her  neck 
or  waist  out  by  the  boat  where  I  found  her.  She  was  wearing 
a  neck  scarf  that  day.  Her  waist  was  fasitened  with  a  safety 
pin  at  the  neck."  Later  he  undressed  her  and  she  appeared 
to  be  asleep.  Afterwards  he  went  over  to  the  cottage  of  Mr. 
Chase,  which  was  only  about  400  feet  distant,  and  assisted  in 
storing  a  boat.  Upon  his  return  he  prepared  some  gruel  for 
Marie,  but,  when  he  wont  up  to  her  room,  she  apparently  was 
asleep,  and  he  returned  down  stairs,  laid  down  on  a  couch, 
dropped  asleep,  and  did  not  awaken  until  six  o'clock  next  morn- 
ing. He  then  called  Marie ;  but,  as  she  did  not  answer,  he  went 
to  her  room,  laid  his  hand  on  her  forehead,  was  startled  at  the 
touch,  and,  after  pouring  out  some  coffee  for  Frankie,  went  on 
foot  for  the  doctor  to  Livonia,  three  and  one-half  miles  distant. 
He  rode  back  with  the  doctor,  arriving  at  the  cottage  about  ten 
o'clock  that  forenoon. 

We  thus  have  the  contradictory  statements  of  tliese  two  witr 
nesses  concerning  the  chief  transaction,  the  defendant  testify- 
ing that  he  found  the  little  girl  lying  near  the  boat,  which  was 
a  small  steamer  without  any  machinery  in  it,  and  which  was 
over  forty  feet  in  length,  and  at  its  bow  the  deck  was  nearly 
five  feet  above  the  ground ;  the  little  boy  first  telling  the  story 
as  narrated  by  the  defendant,  but  later  that  his  sister  was 
killed  by  De  Garmo  and  that  his  first  story  was  given  at  the 
behest  of  the  defendant 

While  the  witness  Frankie  was  sworn  in  this  case,  and  no 
question  seems  to  have  been  raised  that  he  did  not  possess 
"  sufficient  intelligence  to  justify  tHe  reception  of  the  evidence  " 
(Code  Crim.  Proc,  Sec.  392;  People  v.  Gralleranzo,  64  Appi 
Div.  360),  yet,  in  view  of  his  immature  years  and  the  fact  that 
he  testified  contrary  to  his  previous  declarations,  we  would  not 
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feel  justified  in  affirming  the  judgment  of  conviction  unless 
there  was  other  proof  strongly  tending  to  fix  upon  the  defend- 
ant the  brutal  crime  for  which  he  has  been  found  guilty.  The 
record  disdoees  three  or  four  circumstances  which  shed  light 
upon  this  occurrence  and  which  we  will  briefly  analyze. 

The  theory  developed  by  the  defense  was  that  the  little  girl, 
while  gathering  up  the  shavings  from  the  boat,  had  fallen  or 
jumped  from  the  deck,  striking  on  a  plank  which  was  turned 
up  edgewise  near  the  ground  by  the  boat  and  which  formed 
part  of  a  workbench.  After  she  was  discovered,  and  after  she 
had  vomited  and  was  placed  in  bed,  according  to  his  narrative, 
he  was  at  Chase's  cottage,  and,  although  he  was  evidently  on 
friendly  terms  with  the  Chases,  he  gave  no  information  that 
Marie  had  been  injured.  Again,  although  early  the  next 
morning  he  apprehended  that  she  was  dead,  he  did  not  go  to 
their  cottage  to  see  whether  they  were  at  home  or  stop  any- 
where else,  but  trudged  to  Livonia,  three  or  four  miles  distant. 
If  the  testimony  of  Chase  is  to  be  credited,  he  did  not  intend 
to  leave  for  Batavia  that  morning  until  eight  o'clock,  although 
the  defendant  testified  that  Chase  told  him  he  was  to  go  early 
in  the  morning,  not  stating  any  hour,  however. 

The  witness  De  Lavergne  testified  that  he  was  at  the  De 
Garmo  place  the  day  the  body  of  ]\Iarie  was  taken  away  and 
had  some  conversation  with  the  defendant,  in  which  the  latter 
told  him  his  story  about  Marie  falling  from  the  boat,  and 
finally  said :  "  '  I  will  tell  you ;  I  did  give  her  one  damned 
good  thrashing,  and  gave  lier  a  good  one  with  a  shingle,  and  I 
just  turned  her  up,  and  she  had  only  one  little  garment  on, 
and  I  gave  her  a  good  one,  and  she  turned  red  and  then  black,' 
and  he  says,  '  I  don't  know  whether  they  will  be  after  me  or 
not,'  but  he  says,  ^  I  looked  up  the  law  last  week  and  I  see 
where  a  man  licked  his  wife  and  she  died  and  they  only  gave 
him  three  years,  and,  by  God,  I  can  stand  that  all  right 
enough.'  "  The  defendant,  in  repeating  this  conversation,  said 
he  told  De  Lavergne  that  the  little  girl  fell  or  jumped  off  the 
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boat  and  thereupon  De  Lavergne  "  asked  me  if  I  was  not  a 
little  shaky  or  placed  in  a  bad  position  and  I  told  him  it  looked 
bad.  Then  he  said,  ^you  need  not  be  scared;  I  read  in  the 
paper  where  a  man  beat  or  killed  his  woman,  and  he  only  got 
three  years  for  it.'  I  am  quite  sure  I  did  not  make  any  reply 
to  that.  ...  I  told  De  Lavergne  that  I  thought  it  looked 
bad;  I  do  not  know  what  made  me  say  that  I  do  not  know 
how  long  De  Lavergne  staid  thercw" 

Burt  Chase  testified  that  when  the  defendant  was  assisting 
him  in  storing  the  boat  De  Garmo  asked  what  time  he,  Chase, 
intended  to  leave  for  Batavia  next  morning,  and  Chase  said 
about  eight  o'clock.  De  Garmo  inquired  why  he  did  not  drive 
through  in  the  night  and  added :  "  I  think  it  advisable  for  you 
to  get  off  from  here  before  eight  o'clock."  Chase  also  testified 
that  on  the  Sunday  preceding  the  death  of  Marie  he  was  at  the 
De  Garmo  cottage  and  noticed  that  the  workbench  on  which  the 
plank  referred  to  was  attached  was  north  of  the  bam.  That  on 
the  Friday  morning  the  child  died,  Chase  observed  the  work- 
bench near  the  boat  and  where  the  defendant  testified  Marie 
had  fallen. 

Dr.  Kichmond,  who  came  to  the  cottage  with  defendant  from 
Livonia,  discovered  that  Marie  was  dead,  and  later  in  the  day 
performed  the  autopsy  and  thus  described  the  condition  of  the 
little  girl's  body :  "  There  was  an  abrasion  over  the  lower  por- 
tion of  the  abdomen  and  there  was  another — An  abrasion  is  the 
breaking  of  the  skin.  A  contusion  is  where  it  is  bruised,  the 
skin  was  broken;  an  abrasion  over  the  lower  portion  of  the 
abdomen  and  quite  an  abrasion  below  the  left  knee  and  also 
one  on  eadi  hip,  and  on  each  buttock  there  was  an  abrasion, 
and  another  on  one  of  the  thighs,  which  thigh  I  don't  remember. 
There  were  discolorations  that  looked  like  bruises  over  the  ab- 
domen, and  there  was  an  abrasion  on  the  back  of  the  left  hand 
and  on  the  right  elbow,  many  of  them  an  inch  in  diameter 
and  some  longer,  and  one  on  the  right  side  of  the  head  above 
the  ear,  beginning  a  little  back  of  the  edge  of  the  hair,  about 
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three-quarters  of  an  inch  wide  and  an  inch  wide  and  an  inch 
inch  and  a  half  to  two  inches  long.  That,  as  far  as  I  am  able 
to  recollect,  comprises  the  external  features.  Then  on  opening 
the  body  I  found  the  intestines  discolored,  the  head  of  the 
colon,  the  large  intestine,  quite  black,  and  on  removing  tlie 
skull  cap  of  the  head  I  found  a  clot  of  blood  upon  the  right 
side,  on  the  posterior  portion  of  the  brain,  somewhat  irregular 
in  shape,  a  black  spot  partly  disorganized;  it  was  black  and 
friable  about  three  inches  in  diameter,  not  perfectly  round 
and  I  should  think  there-eights  of  an  inch  thick.  Speak- 
ing of  the  abdominal  lesions  there  was  a  clot  in  the  left  kidney 
with  some  semi-purulent  matter  partly  broken  down.  It  was 
in  the  pelvis  of  the  ^idney.  The  kidney  is  located  just  here 
at  the  side  of  the  back  just  under  the  short  ribs.  It  extends  a 
little  below  and  a  little  under  the  ribs.  I  think  I  have 
described  all  I  can  remember  with  reference  to  the  conditions 
of  this  body  found  upon  the  autopsy." 

He  further  said  that  wherever  he  discovered  an  internal  spot 
or  clot  of  blood,  it  corresponded  with  one  of  the  external  in- 
juries described  by  him,  and  that  either  the  blood  dot  on  the 
brain  or  the  one  on  the  kidney  was  sufficient  to  cause  death. 
He  went  to  the  boat  where  the  defendant  claimed  she  had 
fallen  and  did  not  "  discover  any  blood  or  anything  of  that 
kind." 

These  are  circumstances  of  more  or  less  weight  for  the  jury 
to  consider  bearing  upon  the  narrative  of  Frankie  Lennon,  that 
the  defendant  was  responsible  for  the  death  of  the  little  girl. 
It  does  not  seem  reasonable  if  she  had  fallen  from  the  boat 
that  her  body  would  show  the  numerous  external  injuries  in 
different  parts  of  the  body  which  the  doctor  found  upon  it. 
Again,  if  she  was  lying  limp  and  unconscious  when  discovered 
by  the  defendant  with  the  severe  injuries  described,  she  would 
not  be  apt  to  revive  and  manifest  the  physical  vigor  and  con- 
sciousness portrayed  in  the  defendant's  testimony. 
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While  there  is  no  evidence  of  sufficient  motive  to  justify  the 
horrible  crime  which  the  verdict  implies,  yet  there  is  some  ev- 
idence of  brutal  treatment  of  the  little  girl  by  the  defendant 
and  evidence  which  tends  to  show  a  calloused  disregard  of  the 
feelings  of  these  children.  He  testified  that  he  whipped  her 
with  a  shingle  the  Wednesday  preceding  her  death.  A  witness 
testified  that  at  another  time  he  struck  her  on  the  face  and 
pushed  her  against  the  wall  for  a  very  slight,  if  any,  provoca- 
tion. Another  witness  stated  that  he  heard  cries  from  the 
De  Garmo  cottage  of:  "  Montie,  don't,  please  don%"  and  the 
sound  of  blows  accompanied  the  cries.  These  were  conflicting 
items  of  testimony,  but  they  were  for  the  jury  to  pass  upon. 

The  evidence  of  Frankie  Lennon  should  be  scrutinized  care- 
fully. But  we  are  satisfied  there  was  sufficient  supporting 
testimony  so  that  the  jury  might  well  have  concluded  he  had 
testified  to  the  truth.  Apparently  the  father  and  mother  of  the 
littlo  girl  were  friendly  to  the  De  Garmos.  There  is  nothing 
in  the  record  to  indicate  that  any  one  would  wish  to  pervert 
the  lx>y's  mind  and  create  in  it  a  fabrication  to  fix  this  heinous 
crime  upon  the  defendant. 

Aftor  the  jury  had  been  deliberating  for  a  time  they  re- 
turned into  court  and  asked  for  instructions,  the  foreman  say- 
ing :  "  We  desire  to  know  whether  we  can  find  a  different 
degree  of  manslaughter  than  the  first  degree." 

The  court  replied :  "  I  will  say  to  you  that  I  don't  think, 
under  the  evidence  in  this  case,  that  you  can  find  the  defend- 
ant guilty  of  a  lesser  degree  of  manslaughter.  If  you  find 
that  the  defendant  did  strike  these  blows  with  the  poker,  and 
that  tliey  resulted  in  the  death  of  the  child,  the  defendant  is 
guilty  of  manslaughter  in  the  first  degree.  If  he  did  not  strike 
them,  he  is  not  guilty  in  any  degree.     You  may  retire." 

There  was  no  exception  taken  to  this  instruction.  The  jury 
some  time  after  found  the  defendant  guilty  of  manslaughter  in 
the  first  degree  with  a  recommendation  to  the  court  for  mercy. 
We  think  the  instruction  of  the  court  was  correct      Either  the 
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defendant  committed  no  crime  at  all,  or  else  he  was  guilty  as 
charged  in  the  indictment.  If  he  struck  the  little  girl  as  de- 
scribed by  her  brother,  he  did  it  in  a  "  cruel  and  unusual  man- 
ner/' and  also  while  committing  a  misdemeanor.  (Penal 
Code,  sec  189.)  A  verdict  of  guilty  of  manslaughter  in  the 
second  degree  would  have  been  unsupported  by  the  evidence. 
While  it  is  within  the  province  of  the  jury  to  find  the  defend- 
ant guilty  of  an  inferior  degree  to  that  charged  in  the  indict- 
ment, where  the  crime  consists  of  different  degrees,  yet  the  evi- 
dence must  show  the  defendant  guilty  of  the  precise  crime  found 
by  the  jury.  The  jury  may  not  seek  to  shield  the  defendant  or 
excuse  their  own  consciencesi  by  finding  him  guilty  of  some 
crime  not  proven  against  him.  As  was  said  in  People  v.  Downs 
(66  Hun,  6,  11,  aflfd.,  123  N.  Y.  658)  ;  "  It  is  not  right  to 
convict  a  man  of  a  less  degree  of  crime,  simply  because  a  jury 
doubt  whether  he  committed  the  greater.  Manslaughter  is 
not  half-proved  murder,  but  the  elements  which  constitute  that 
less  degree  must  be  lliemselves  proved."  Of  whatever  crime 
the  jury  found  the  defendant  guilty,  the  evidence  of  Frankie 
Lennon  must  have  been  the  basis  of  the  verdict.  That  is,  the 
verdict  for  any  offense  necessarily  establishes  that  he  struck 
this  little  girl  several  times  with  an  iron  poker  with  sufficient 
violence  to  fell  her  to  the  floor  producing  the  marked  abrasions 
appearing  upon  her  head  and  body  and  causing  her  death  within 
a  few  hours.  If  he  did  that  the  punishment  was  inflicted  "  in 
a  cruel  and  unusual  manner"  and  a  conviction  for  man- 
slaughter in  the  second  degree  would  establish  the  contrary  of 
this  proposition  and  would  not  be  borne  out  by  the  evidence, 
llfeither  the  question  of  the  jury  nor  the  instructions  of  the 
court  related  to  anything  but  manslaughter  in  the  second  de- 
gree. However,  we  think  the  defendant' could  not  properly 
have  been  convicted  of  any  of  the  degrees  of  assault.  In 
People  V.  McDonald  (169  K  Y.  309,  312,  et  seq.)  it  was  held 
that  if  the  defendant  was  indicted  for  a  homicide  the  jury  were 
not  warranted  in  finding  him  guilty  of  assault      The  latter 
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oflfense  in  any  of  its  degrees  was  not  a  crime  within  the  range 
of  a  homicide  and  hence  not  within  the  compass  of  section  444 
of  the  Code  of  Criminal  Prcx»diire  and  was  not  "  necessarily 
included  in  that  with  which  he  is  diarged  in  the  indictment/' 
so  not  within  the  permission  given  the  jury  by  the  succeeding 
section.  Chapter  625  of  the  Laws  of  1900  amended  section 
444,  referred  to,  by  allowing  the  jury  to  convict  the  defendant 
of  assault  where  the  indictment  is  for  murder  or  manslaughter. 
That  act,  however,  provides  as  follows :  "  If  the  act  complained 
of  is  not  proven  to  be  the  cause  of  death,  the  defendant  may  be 
convicted  of  assault  in  any  degree  constituted  by  said  act  and 
warranted  by  the  evidence."  If  the  evidence  of  Frankie 
Lennon  is  to  be  credited,  "  the  act  complained  of  "  was  "  proven 
to  be  the  cause  of  death  "  and  the  evidence  would  not  warrant 
a  conviction  for  assault  in  any  degree.  There  is  no  room  in 
this  case  for  a  lesser  oflFense.  If  the  defendant's  story  is  to  be 
believed,  he  was  free  from  any  crime  whatsoever.  If  die  evi- 
dence presented  on  behalf  of  the  prosecution  is  the  correct 
narration,  the  defendant  was  guilty  as  charged  in  the  indiclr 
ment. 

The  judgment  of  conviction  and  order  should  be  aflSrmed. 

McLennan,  Williams,  Hiscock  and  Davy,  JJ.,  concurred. 

Judgment,  conviction  and  order  aflSrmed  and  case  remitted  to 
the  County  Court  of  Livingston  county  pursuant  to  section 
547  of  the  Code  of  Criminal  Procedure. 
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Supreme  Court— Appellate  Diylsion^  Fourth  Department. 

May,   1902. 

THE  PEOPLE  V.  CHAKLES   O.   MOSIER 

(73  App.  Div.  5.) 

1.  Indictment — Rape. 

Pending  the  trial  of  defendant  upon  an  indictment  for  rape  what 
purported  to  be  another  indictment  was  presented  against  defend- 
ant for  the  same  offense,  and  an  order  was  made  directing  that  the 
first  be  superseded  by  the  second.  Held,  that  the  so-called  indictment 
was  void  ah  initio  and  that  the  order  was  invalid  and  without  au- 
thority and  being  made  imder  a  misapprehension  and  without  knowl- 
edge of  the  facts,  it  was  entirely  competent  for  the  court  to  correct 
the  error  and  set  the  order  aside. 

2.  Same. 

An  indictment  which  charges  that  at  a  time  and  place  specified, 
defendant  **  unlawfully  and  feloniously,  with  force  and  arms,  in  and 
upon  Ruby  Slaight,  then  and  there  being  she,  the  said  Ruby  Slaight 
then  and  there  not  being  the  wife  of  him,  the  said  Charles  O.  Morris, 
wilfully  and  feloniously  did  make  an  assault  and  did  then  and  there, 
by  forcibly  overcoming  her  resistance  and  against  her  will,  and  without 
her  consent,  attempt  to  perpetrate  an  act  of  sexual  intercourse  with, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  the  people  of  the  State  of  New  York  and 
their  dignity."  Held,  that  it  sufficiently  charged  defendant  with  hav- 
ing attempted  to  commit  the  crime  of  rape. 

3.  Same — Felonious  Intent. 

Held  that  the  allegation  that  the  acts  committed  by  the  defend- 
ant were  "  feloniously "  done  is  sufficient  to  charge  him  with  having 
"  intended "   to  attempt  to  commit  rape. 

Appeal  by  the  defendant,  Charles  O.  Mosier,  from  a  judg- 
ment of  the  County  Court  of  Monroe  county  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Monroe  on  the  25th  day  of  November,  1901,  upon  the  verdict 
of  a  jury  convicting  the  defendant  of  the  crime  of  attempting 
to  commit  rape,  also  from  an  order  entered  in  said  clerk's  office 
on  the  22d  day  of  iSTovember,  1901,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes,  also  from  an 
order  entered  on  the  25th  day  of  IN^ovember,  1901,  denying  his 
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motion  in  arrest  of  judgment,  also  from  an  order  made  by  tte 
said  County  Court  overruling  the  defendant's  demurrer  to  the 
indictment  upon  which,  he  was  convicted,  vacating  an  order 
theretofore  granted  in  the  action  which  declared  such  indict- 
ment superseded  by  a  second  indictment  and  reinstating  such 
indictment,  and  also  from  an  order  of  the  Supreme  Court,  bear- 
ing date  the  29th  day  of  October,  1901,  sending  both  of  such 
indictments  to  the  County  Court  for  trial. 

George  M.  Williams,  for  the  appellant. 

Howard  H.  Widener,  for  the  respondent 

McLennan,  J. :  The  defendant  was  convicted  of  having  at- 
tempted to  commit  the  crime  of  rape  upon  one  Kuby  Slaight  at 
the  town  of  Greece,  in  the  county  of  Monroe,  on  the  14th  day 
of  July,  1901,  and  sentenced  to  the  State's  prison  at  Auburn 
for  the  term  of  ten  years.  Ko  question  is  raised  by  defendant's 
counsel  as  to  the  sufficiency  of  the  evidence  to  support  a  con- 
viction or  in  any  manner  as  to  defendant's  guilt  upon  the 
merits.  All  the  questions  presented  by  the  appeal  relate  to  the 
sufficiency  of  the  indictment  and  the  proceedings  had  prior  to 
the  trial.  ' 

The  defendant  was  indicted  by  the  grand  jury  of  Monroe 
county  at  a  Trial  Term  of  the  Supreme  Court  held  in  and  for 
said  county  in  October,  1901.  That  indictment  is  called  in 
the  record  No.  31.  On  the  10th  day  of  October,  1901,  by  an 
order  made  at  said  Trial  Term  of  the  Supreme  Court,  the  in- 
dictment was  sent  to  the  County  Court.  Thereafter  defendant 
demurred  to  the  indictment,  and,  after  hearing  his  counsel  and 
the  district,  attorney,  the  County  Courts  on  October  19,  1901, 
made  an  order  overruling  the  demurrer.  The  defendant  was 
thereupon  arraigned,  pleaded  not  guilty,  and  his  trial  was  set 
down  for  Xovember  4,  1901,  by  order  of  the  County  Court. 
Thereafter  and  on  the  29th  day  of  October,  1901,  while  the 
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grand  jury  was  still  in  session,  what  purported  to  be  another 
indictment  was  presented  against  the  defendant  for  the  same 
offense,  which  paper  is  called  in  the  record  indictment  No.  48. 
It  was  regular  in  form,  was  signed  by  the  district  attorney,  was 
indorsed  "  A  True  Bill "  by  the  foreman  of  the  grand  jury, 
and  was,  by  order  of  the  Supreme  Court  made  the  same  day, 
sent  to  the  County  Court  On  the  30th  day  of  October,  1901, 
the  County  Court  made  an  order  directing  that  the  first  indict- 
ment, presented  October  10,  1901,  be  superseded  by  the  alleged 
indictment  preeented  October  29,  1901.  Thereafter  and  on 
the  6th  day  of  November,  1901,  upon  the  defendant's  affidavit 
verified  on  that  day,  an  application  was  made  on  his  behalf  to 
dismiss  the  alleged  indictment  No.  48,  for  the  reason  that  it 
was  void,  because  no  vote  had  been  taken  by  the  grand  jury 
as  to  whether  it  should  be  found  or  not,  or  any  action  taken  by 
the  grand  jury  in  regard  to  it  The  district  attorney,  who 
appeared  upon  the  application,  conceded  such  to  be  the  fact^ 
and  the  County  Court  thereupon  made  an  order  declaring  said 
alleged  indictment  No.  48  "  to  be  void  and  nugatory,  the  same 
never  having  been  found  or  voted  upon  or  considered  by  the 
grand  jury ;  "  and  it  was  further  ordered  "  that  the  indictment 
found  and  presented  October  10,  1901  (No.  31),  be  and  the 
same  is  hereby  reinstated  and  established,  with  the  same  force 
and  effect  as  though  the  same  had  not  been  declared  to  be 
superseded  by  the  said  alleged  indictment  of  October  29,  1901, 
and  that  the  trial  proceed  thereon,  and  the  order  of  October  30, 
1901,  declaring  said  indictment  No.  31  to  be  superseded  is 
hereby  vacated  and  set  aside." 

The  defendant  was  then  put  upon  his  trial  imder  indictment 
No.  31,  the  one  first  found  by  the  grand  jury,  with  the  result 
that  he  was  convicted  of  the  crime  as  therein  charged. 

It  is  urged  by  appellant's  counsel  that  the  order  of  the  County 
Court  which  assumes  to  reinstate  the  first  indictment,  or  No. 
31,  is  void,  and,  therefore,  that  the  indictment  upon  which  the 
defendant   was   tried  was  in  fact  dead  and  had  no    force   or 
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validity.  The  conteaition  ia  untenable.  Conoededly,  the  so- 
called  secx>nd  indictment  was  void  ab  initio;  it  was  not  merely 
irregular  or  voidable;  it  never  had  any  valid  existence.  The 
foreman  of  the  grand  jury  or  the  district  attorney,  or  both 
combined,  had  no  power  to  find  or  present  a  valid  bill  of  indict- 
ment, and  any  attempt  on  their  part  in  that  regard,  whether 
the  result  of  design  or  inadvertence,  was  wholly  ineffectual.  It 
appearing  by  the  affidavit  of  the  defendant,  and  the  fact  being 
conceded,  that  the  grand  jury  did  not  find  or  authorize  the  so- 
called  second  indictment,  it  was  absolutely  void  and  had  no 
force  or  effect  for  any  purpose.  ^  The  learned  County  Court, 
in  making  the  order  appealed  from,  was  in  no  sense  in  tlie 
attitude  of  determining  upon  which  of  two  indictments  for  the 
same  offense  the  defendant  should  be  tried.  In  that  regard  the 
court  simply  determined  that  which  was  admittedly  true  upon 
the  conceded  facts,  that  only  one  indictment  had  been  found 
against  the  defendant  by  the  grand  jury  for  the  offense  with 
which  he  was  charged.  If  the  grand  jury  had  foimd  a  second 
indictment  for  such  offense,  then  under  the  law  (2  R.  S.  726, 
sec  42)  such  second  indictment  would  supersede  and  take  the 
place  of  the  first  indictment,  but  in  this  case  no  second  indict- 
ment was  found.  The  order  of  the  County  Court  which  de- 
clared that  the  first  indictment  was  superseded  by  the  second 
was  invalid  and  without  authority;  was  made  under  a  mis- 
apprehension and  without  knowledge  of  the  facts,  and  we 
think  it  was  entirely  competent  for  the  County  Court  to  correct 
the  error  and  to  set  aside  the  order  so  made  by  it,  especially 
when  the  defendajit  was  before  the  court  insisting  that  the 
second  alleged  indictment  was  void. 

Appellant's  counsel  also  contends  that  the  first  indictment 
and  the  one  upon  which  the  defendant  was  tried  is  bad  because, 
as  it  is  claimed,  it  failed  to  allege  criminal  intent  or  to  name 
the  crime  charged,  and,  therefore,  that  the  demurrer  should 
have  been  sustained.  The  indictment  charges  that  at  a  time 
and  place  specified,  the  defendant  "  unlawfully  and  feloniously, 
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with  force  and  arms,  in  and  upon  one  Euby  Slaight,  then  and 
there  being  ahe,  the  said  Kuby  Slaight,  then  and  there  not  being 
the  wife  of  him,  the  said  Charles  O.  Mosier,  wilfully  and 
feloniously  did  make  an  assault  and  did  then  and  there,  by 
forcibly  overcoming  her  resistance  and  against  her  will  and 
without  her  consent,  attempt  to  perpetrate  an  act  of  sexual 
intercourse  with,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  the  people 
of  the  State  of  New  York  and  their  dignity."  The  indictment 
charges  the  defendant  with  having  done  everything  necessary 
to  constitute  the  crime  of  rape,  as  defined  by  section  278  of 
the  Penal  Code,  except  the  act  of  having  sexual  intercourse 
with  the  complainant  It  alleges  that  he  wilfully  and  felon- 
iously assaulted  her,  and  attempted  against  her  will  and  with- 
out her  consent,  to  have  sexual  intercourse  with  her  by  forcibly 
overcoming  her  resistance.  Clearly,  the  indictment  charges 
the  defendant  with  having  attempted  to  commit  the  crime  of 
rape. 

Section  34  of  the  Penal  Code  provides :  "  An  act  done  with 
intent  to  commit  a  crime,  and  tending  but  failing  to  effect  its 
commission  is  an  attempt  to  commit  that  crime." 

Section  686  of  the  Penal  Code  provides:  "A  person  who 
unsuccessfully  attempts  to  commit  a  crime  is  indictable  and 
punishable  ...  by  imprisonment  for  not  more  than  half 
of  the  longest  term  .  .  .  prescribed  upon  a  conviction  for 
the  commission  of  the  offense  attempted     ..." 

This  is  precisely  what  was  done  in  this  case.  The  defendant 
unsuccessfully  attempted  to  commit  the  crime  of  rape,  and  for 
that  attempt  he  was  convicted  and  sentenced.  It  is  unim- 
portant that  the  crime  with  which  the  defendant  was  charged 
is  not,  technically  speaking,  correctly  named  in  the  indictment 
All  the  acts  constituting  the  crime  and  no  others  are  set  out  in 
such  manner  that  there  can  be  no  doubt  as  to  the  crime  intended 
to  be  charged,  and  the  one  actually  charged. 

It  is  urged  that  the  indictment  is  bad  because  it  fails  to  alle^^ 
Vol.  XVI— 35 
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that  the  defendant  "  intended  "  to  attempt  to  commit  rape;  in 
other  words,  that  the  indictment  ought  not  only  to  diarge,  as 
it  does,  that  the  defendant  wilfully  and  feloniously  assaulted 
the  complainant,  overcame  her  resistance,  attempted  against 
her  will  and  without  her  consent  to  have  sexual  intercourse 
with  her,  but,  in  addition,  that  he  intended  to  do  ttose  acts. 
We  think  the  allegation  that  the  acts  committed  by  the  defend- 
ant were  "  feloniously  "  done  is  suflBcient  answer  to  the  criticism 
of  the  indictment  in  that  regard. 

In  People  v.  Conroy  (97  K  Y.  68),  the  court  said:  "  It  has 
never  been  required,  under  the  strictest  and  most  technical 
rules  of  pleading,  that  lie  particular  intent  with,  which  a 
homicide  was  committed  should  be  set  forth  in  the  indictment, 
but  it  has  uniformly  been  deemed  sufficient  to  allege  it  to  have 
been  done  feloniously,  with  malice  aforethought,  and  contrary 
to  the  form  of  the  statute." 

The  use  of  the  word  "  feloniously  "  has  been  uniformly  held 
to  be  a  sufficient  averment  of  the  intent  necessary  to  constitute 
the  crime.  (People  v.  Willett,  102  K  Y.  253;  Phelps  v. 
People,  72  id.  334.) 

TJqder  section  285  of  the  Code  of  Criminal  Procedure,  an 
indictment  is  good  if  it  contains  sufficient  averments  to  inform 
the  defendant  of  the  nature  of  the  accusation  against  him,  to 
prepare  for  his  defense,  and  to  admit  the  record  as  a  bar  to  a 
second  prosecution  for  the  same  offense.  (People  v.  Willis, 
158  K  Y.  392.) 

The  indictment  in  this  case  answered  these  requirements  in 
every  respect,  and  we,  therefore,  conclude  that  the  demurrer 
was  properly  overruled. 

If  follows  that  the  judgment,  conviction  and  orders  appealed 
from  should  be  affirmed. 

Spring^  Williams,  IItscock  and  Davy,  JJ.,  concurred. 

Judgment,  conviction  and  orders  appealed  from  affirmed,  and 
case  remitted  to  the  County  Court  of  Monroe  county,  pursuant 
to  section  547  of  the  Code  of  Criminal  Procedure. 
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Supreme  Court— Special  Term^  Erie  County. 

May,  1902. 

THE  PEOPLE  V.   CHAELES  W.   DILCHER. 

(38  Misc.  89.) 

1.  Labceny — ^At  Common  Law — Misappbopbiation  of  Public  Funds  by 

Offigeb  is  Not. 

Evidence  that  defendant  gave  a  check  on  his  bank  for  overdrawing 
his  account  to  the  city  treasurer,  who  indorsed  it  and  accompanied 
by  the  defendant  obtained  its  payment  by  the  paying  teller  of  the 
city  office,  that  the  check  was  placed  in  the  teller's  drawer  and  never 
paid  would  not  uphold  an  indictment  for  common  law  larceny,  as  the 
money  was  not  taken  against  the  will  of  the  possessor. 

2.  Same — Embezzlement. 

Misappropriation  of  public  funds  by  a  public  officer  is  not  larceny 
at  common  law,  and  to  reach  this  class  of  offenders  the  crime  of 
embezzlement  was  created  by  statute. 

Motion  to  dismiss  indictment  upon  minutes  of  grand  jury. 

John  F.  McGee,  for  motion. 

Frederick  Haller,  opposed. 

Kenefick,  J. :  The  indictment  charges  the  defendant  with 
the  commission  of  the  crime  of  grand  larceny  in  the  first  degree. 
The  evidence  upon  which  it  is  based  shows  that  the  defendant 
obtained  the  money  under  the  following  circumstances:  The 
defendant  made  a  check  for  $8,000  on  the  Metropolitan  Bank 
of  Buffalo  payable  to  the  order  of  Philip  Gerst,  treasurer,  the 
latter  being  then  the  city  treasurer  of  said  city ;  Gerst  indorsed 
the  check  and  accompanied  by  the  defendant  presented  it  to  the 
paying  teller  in  the  office  of  the  city  treasurer  and  obtained 
from  him  the  sum  named  therein  of  the  funds  of  the  city  and 
then  and  there  turned  over  the  money  to  the  defendant;  the 
dieck  was  placed  in  the  teller's  drawer  and  was  never  presented 
for  payment  to  the  bank  and  was  never  paid ;  the  defendant 
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knew  he  did  not  have  anywhere  near  sufficient  funds  to  his 
credit  in  the  bank  to  pay  the  check,  but  the  president  of  the 
bank,  who  was  his  father,  had  a  short  time  before  promised  him 
that  the  bank  would  discount  his  paper  and  transfer  to  his 
account  an  amount  sufficient  to  meet  such  a  check  should,  one 
be  presented. 

Assuming  for  the  purpose  of  this  decision — ^and  what  is  here- 
after said  is  based  on  such  assumption — that  the  evidence  war- 
rants the  inference  that  the  defendant  knew  he  was  not  entitled 
to  draw  on  the  bank  for  the  amount  of  this  check,  and  that  he 
intended  by  this  transaction  to  deprive  and  defraud  the  city  of 
its  property  and  to  appropriate  it  to  his  own  use,  the  question 
presented  is  whether  these  facts  warrant  an  indictment  in  the 
form  here  presented. 

There  are  two  aspects  which  may  be  taken  of  Gerst's  part 
in  the  transaction.  Either  he  parted  with  the  money  knowing 
that  the  check  was  worthless  and  intending  wrongfully  to 
appropriate  the  money  to  the  defendant's  use  which  would 
render  him  guilty  of  larceny  under  the  Penal  Code  (sec.  528), 
or  his  consent  to  turn  over  the  money  to  the  defendant  was 
induced  by  the  false  representation,  implied  by  the  giving  of 
the  check,  that  the  defendant  was  entitled  to  draw  on  the  bank 
for  the  amount  of  it,  in  which  aspect  he  would  not  be  guilty  of 
larceny,  at  least,  under  the  Penal  Code.  From  either  view 
the  defendant  is  indictable  for  larceny,  because  in  the  one  ease 
he  aided  and  abetted  Gerst  in  the  misappropriation  of  the 
money  (Penal  Code,  seca  29,  528),  or,  in  the  other,  he  induoed 
Gerst  to  part  with  the  money  by  means  of  the  false  representa- 
tion that  the  check  was  good  for  the  amount  named  therein. 
(Penal  Code,  sec  629.) 

The  question  recurs,  however,  as  to  whether  either  aspect  of 
the  transaction  will  sustain  the  indictment  as  framed. 

To  constitute  larceny  at  common  law  there  must  have  been  a 
taking  of  personal  property  against  the  will  of  the  owner  or  of 
the  person  having  lawful  possession  thereof,  and  this  indictr 
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ment  in  the  usual  common  law  form  charges  such  a  taking. 
The  evidence,  however,  indicates  that  Gerst  had  lawful  posses- 
sion of  the  money  in  his  capacity  as  treasurer,  and  that,  in- 
stead of  being  taken  from  him  against  his  will,  he  delivered  the 
money  to  the  defendant,  induced  thereto  either  by  a  criminal 
design  to  deprive  the  city  of  its  money  or  by  the  false  repre- 
sentation of  the  defendant  contained  in  the  check.  The  act 
charged  is  common  law  larceny;  the  act  proven  is  either  em- 
bezzlement or  false  pretenses,  as  those  offenses  were  known 
prior  to  the  adoption  of  the  Penal  Code.  It  is  true  that  these 
offenses  are  now  embraced  in  the  definition  of  larceny  (sec.  528, 
Penal  Code),  but  since  that  enactment  the  Court  of  Appeals 
has  laid  down  the  rule  that  an  indictment  alleging  a  common 
law  larceny  cannot  be  sustained  by  proof  of  an  act  which  was 
not  larceny  at  common  law,  but  which  constituted  the  statutory 
offense  of  embezzlement  or  of  false  pretenses.  (People  v. 
Dumar,  106  K  Y.  502.) 

The  principle  enunciated  in  that  case  has  been  steadily  ad- 
hered to  by  that  court  in  a  long  line  of  subsequent  decisions. 
It  is  evident  from  the  argument  of  counsel  for  the  People  that 
this  indictment  was  framed  upon  the  assumption  that  Gerst 
was  not  deceived  by  the  check,  but  that  there  was  a  common 
design  between  him  and  the  defendant  to  defraud  the  city  of 
its  money.  Accepting  this  view  of  the  transaction,  then  Gerst's 
act  was  not  larceny  at  common  law,  because  he  was  charged 
not  merely  with  the  custody  but  with  the  possession  and  ad- 
ministration of  the  money.  I  have  yet  to  find  any  authority 
holding  that  the  misappropriation  of  jfyublic  funds  by  a  public 
officer  was  larceny  at  conmion  law.  To  reach  this  class  of 
offenders  the  crime  of  embezzlement  was  created  by  statute  in 
England  and  subsequently  in  this  State.  (Laws  of  1874,  chap. 
207.) 

It  is  urged,  however,  that  while  this  may  be  conceded  as  to 
Gerst,  it  has  no  application  to  the  defendant,  who  was  not  an 
officer  of  the  city  and  not  intrusted  by  the  city  with  its  funds. 
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But  the  money  was  delivered  to  him  by  Gterst^  who  had  the 
lawful  possession,  so  that  there  was  no  trespass  in  the  original 
taking,  which,  as  we  have  seen,  was  an  essential  feature  of 
larceny  at  common  law.  It  would  not  be  quite  logical  to  say 
that  the  defendant  was  indictable  under  such  circumstances  for 
larceny  at  common  law,  while  Gerst,  who  misappropriated  the 
funds  and  voluntarily  gave  them  to  the  defendant,  was  innocent 
of  such  an  offense. 

Very  early  in  the  history  of  this  State  the  following  statute 
was  enacted :  "  Every  person  who  shall  buy,  or  in  any  way 
receive  any  money,  goods,  right  in  action,  or  any  valuable 
security  or  effects  whatever,  knowing  the  same  to  have  been 
embezzled,  taken  or  secreted,  contrary  to  the  provisions  of  tho 
two  last  sections  (defining  embezzlement),  shall,  upon  convic- 
tion, be  punished  in  the  same  manner  and  to  the  same  extent, 
as  therein  prescribed  upon  a  conviction  of  a  servant  for  such 
embezzlement"      (2  R.  S.  [1st  ed.],  678,  sec.  61.) 

This  provision  remained  a  part  of  the  statute  law  of  the  State 
until  the  adoption  of  the  Penal  Code.  (3  R.  S.  [7th  ed.], 
2495,  sec.  61.)  The  existence  of  such  a  statute  is  very  cogent 
evidence  that  the  receiver  of  embezzled  property  was  not 
punishable  for  larceny  at  common  law,  else  what  need  for  the 
statute. 

The  rule  of  the  oommon  law  which  required  a  trespass  to 
accomplish  the  crime  of  larceny  is  not  founded  on  any  very 
satisfactory  basis.  The  moral  guilt  of  the  embezzler,  or  of  him 
who  acquired  tho  property  by  false  pretenses,  was  fully  as  great 
as  tlie  thief  who  committed  a  trespass  in  acquiring  the  prop- 
erty. When  we  recall,  however,  that  at  common  -law  larceny 
was  punishable  by  death,  something  may  be  pardoned  to  the 
legal  ingenuity  which  narrowed  tlie  class  of  cases  visited  by 
such  an  extreme  penalty. 

This  indictment  alleges  an  act  which  constitutes  a  oommon 
law  larceny.  The  act  proven  by  the  evidence,  assuming  the 
most  favorable  inferences  for  the  prosecution,  is  either  that  the 
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defendant  aided  and  abetted  Gerst  in  this  embezzlement  of  the 
money,  or  that  he  induced  Gerst  to  deliver  the  money  to  him 
by  means  of  the  false  pretense  contained  in  the  check.  Thus 
the  act  proven  is  not  the  act  charged  and  the  variance  is  fatal 
to  the  indictment      (People  v.  Dumar,  supra.) 

As  this  decision  is  based  upon  the  form  in  Tvhidi  the  act- 
proven  is  pleaded  in  the  indictment  rather  than  upon  the  merits 
of  the  case,  the  district  attorney  is  directed  to  present  the  evi- 
dence herein  to  the  next  grand  jury  convened  in  this  court  for 
such  action  as  it  deems  warranted  by  the  evidence  presented. 

An  order  may  be  entered  accordingly  dismissing  this  indict- 
ment and  directing  a  resubmission  of  the  case  to  the  next  grand 
jury. 

Indictment  dismissed. 


Supreme  Court— Special  Term— Kings  Coanty. 

June,   1902. 

THE  PEOPLE  EX  EEL.  FRED  BEDELL  v.  ALVAH 

DE  MOTT. 

(38  Misc.  171.) 

Sunday  Base  Ball  Playing — Penal  Code,  secs.  259,  266. 

Ball  playing  on  Sunday  in  an  open  space  is  not  in  itself  prohibited 
by  the  Penal  Code  except  where  it  is  a  serious  interruption  of  the 
repose  of  the  community. 

Heaking  on  return  to  a  writ  of  habeas  corpus.  On  the  argu- 
ment it  was  also  consented  that  the  complaint  and  warrant 
granted  thereon  by  the  justice  of  the  peace  should  be  presented 
and  considered  as  though  returned  by  the  justice  in  obedience 
to  a  writ  of  certiorari,  in  order  to  save  the  necessity  of  issuing 
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such  a  writ  and  awaiting  the  return  thereto,  the  relator  not  yet 
having  been  heard  before  the  magistrate 

F.  L.  Gilbert^  for  relator. 

John  J.  Graham,  opposed. 

Gaynor^  J. :  The  relator,  a  boy,  was  arrested  by  virtue  of  a 
warrant  issued  by  a  justice  of  the  peace  of  the  town  of  Hemp- 
stead, county  of  Nassau.  The  warrant  was  issued  on  a  com- 
plaint that  the  relator  on  May  25th,  1902,  in  the  said  town, 
"  did  unlawfully  and  knowingly  violate  section  265  of  the 
Penal  Code  of  the  State  of  New  York  relating  to  public  sports 
on  the  Sabbath  day  in  that  he  was  playing  a  game  of  baseball 
which  is  a  public  sport"  There  is  no  statement  of  any  particu- 
lar facts  showing  where  in  the  town  he  played,  whether  tlie 
place  was  remote,  or  in  the  public  highway,  or  whether  there 
was  an  assemblage  or  noise,  or  whether  the  repose  of  die  com- 
munity was  interrupted. 

Section  259  of  the  Penal  Code  is  as  follows: 

"  The  first  day  of  the  week  being  by  general  consent  set  apart 
for  rest  and  religious  uses,  the  law  prohibits  the  doing  on  that 
day  of  certain  acts  hereinafter  specified,  which  are  serious  in- 
terruptions of  the  repose  and  religious  liberty  of  the  com- 
munity." 

Section  265  is  as  follows: 

"  All  shooting,  hunting,  fishing,  playing,  horse  racing,  gam- 
ing or  other  public  sports,  exercises  or  shows,  upon  the  first  day 
of  the  week,  and  all  noise  disturbing  the  peace  of  the  day,  are 
prohibited." 

It  was  decided  by  the  General  Term  of  the  Supreme  Court  in 
this  Judicial  Department  in  1885  in  the  case  of  The  People  v. 
Dennin  (35  Hun,  327),  that  ball  playing  on  Sunday  in  an 
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open  space  is  not  in  itself  prohibited  by  these  sections,  except 
in  cases  where  it  is  "  a  serious  interruption  of  the  repose  of  the 
oonununity." 

It  is  now  claimed  that  such  decision  was  overruled  by  the 
later  decision  of  the  Court  of  Appeals  in  1893  in  the  case  of 
The  People  v.  Moses  (140  N".  Y.  214)  ;  but  the  claim  does  not 
seem  to  be  well  founded.  That  case  was  a  prosecution  for  fish- 
ing on  Sunday.  The  opinion  there  written  by  Judge  Earl 
was  that  the  offense  was  made  out  by  the  simple  act  of  fishing, 
although  the  repose  and  religious  liberty  of  the  community  were 
not  interrupted.  Two  other  judges  concurred  with  him  in  this, 
and  three  dissented.  The  remaining  judge  of  the  seven  con- 
curred in  the  result  only,  and  on  the  ground  that  the  evidence 
showed  that  "  the  act  complained  of  was  committed  under  such 
circumstances  as  to  constitute  a  serious  interruption  of  the  re- 
pose and  religious  liberty  of  the  community."  It  thus  appears 
that  four  of  the  seven  judges  refused  to  concur  in  the  view  that 
the  mere  act  alone  constituted  the  offense,  regardless  of  whether 
it  interrupted  the  repose  and  religious  liberty  of  the  commimity. 

As  the  complaint  here  contains  no  facts  showing  that  the 
repose  and  religious  liberty  of  the  community  were  interrupted 
it  states  no  offense. 

The  relator  is  discharged. 


Court   of  General  Sessions— Court  of  New  York. 

June,   1902. 

THE  PEOPLE  V.  JOHN"  S.  NASH. 

(38  Misc.  283.) 

JXJDGMENT  OF  CONVICTION    REVERSED   WHERE  TESTIMONY   NOT  PRESERVED. 

A  judgment  of  a  City  Magistrate's  Court  adjudging  the  defendant 
guilty  of  disorderly  conduct  must  be  reversed  where  no  evidence  is 
contained  in  the  return,  and  where  it  appears  that  through  the  over- 
sight of  the  court  below  no  evidence  was  preserved. 
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Appeal  from  a  judgment  of  the  City  Magistrate's  Court 

Benjamin  Patterson,  for  appellant 

William  Travers  Jerome,  District  Attorney,  for  respondent 

Foster^  J. :  This  is  an  appeal  from  a  judgment  of  the  City 
Magistrate's  Court  adjudging  the  defendant  guilty  of  disorderly 
conduct.  On  this  appeal  questions  {inter  olid)  are  raised  as  to 
the  ruling  of  the  court  below  on  the  admissibility  of  evidence, 
and  as  to  the  sufficiency  of  the  evidence  to  justify  the  conviction 
of  tlie  defendant  No  evidence  has  been  returned  to  this  court, 
and  it  appears,  from  the  statement  of  counsel,  that,  through 
the  oversight  of  tlie  court  below  no  evidence  was  preserved. 
Certainly  no  evidence  is  contained  in  the  return  of  the  court 
below. 

The  Court  of  Appeals  in  People  v.  Giles,  152  N.  Y.  136; 
the  Api^ellate  Division  in  People  v.  Hines,  57  App.  Div.  419 ; 
and  this  court  in  People  v.  Benison,  32  Misc.  Rep.  366,  and  in 
many  other  cases  have  pointed  out  in  no  doubtful  terms  the 
propriety,  as  well  as  the  necessity,  of  preserving  the  evidence 
whenever  a  case  is  heard  and  determined,  and  declare  the 
failure  to  so  preserve  the  testimony  reversible  error. 

Why  this  plain  and  manifestly  proper  requirement  of  the 
law  is  so  frequently  disregarded  is  past  finding  out.  It  entails 
much  unnecessary  hardship  and  expenses  both  to  the  people  and 
to  the  unfortunate  defendant,  and  merits  condemnation.  The 
judgment  must  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed  and  new  trial  ordered. 
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Court  of  Appeals. 

June,   1902. 

THE   PEOPLE   V.    JOHN    MOST. 

(171  N.  Y.  423.) 

Rkpubucation  of  Article  Advocating  the  Mubdeb  op  Rulebs — PenAl 
Code,  sec.  676. 

A  publication  which  instigates  revolution  and  murder;  which  sug- 
gests the  persons  to  be  murdered  through  the  positions  occupied  and 
the  duties  performed  by  them;  which  advises  all  to  discharge  their 
duty  to  the  human  race  by  ihurdering  those  who  enforce  the  law ; 
which  denounces  those  who  spare  the  ministers  of  public  justice  as 
guilty  of  a  crime  against  humanity,  and  which  names  poison  and 
dynamite  as  the  agencies  to  be  used  to  murder  and  destroy,  neces- 
sarily endangers  the  public  peace  and  constitutes  a  misdemeanor 
imder  section  675  of  the  Penal  Code. 

2.  Same — Constituting  Freedom  of  Speech. 

The  constitution  does  not  protect  a  publisher  from  the  consequences 
of  a  crime  committed  by  the  act  of  publication,  and  places  no  re- 
straint upon  the  power  of  the  Legislature  to  punish  the  publication 
of  matter  which  is  injurious  to  society  according  to  the  stand  of  the 
common  law. 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Department,  entered  April 
16,  1902,  which  affirmed  a  judgment  of  the  Court  of  Special 
Sessions  of  the  city  of  New  York  convicting  the  defendant  of 
a  misdemeanor. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Morris  Hillquit,  for  appellant 

William  Travers  Jerome,  District  Attorney  (Robert  C. 
Taylor,  of  counsel),  for  respondent 

Vann^  J. :  The  defendant  was  convicted  of  violating  sec- 
tion 675  of  the  Penal  Code,  in  that  on  the  7th  of  September, 
1901,  at  the  city  of  New  York,  he  wilfully  and  wrongfully 
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committed  an  act  which  seriously  endangered  the  public  peaccL 
He  was  the  publisher  of  a  weekly  newspaper  called  the 
"  Freiheit,"  and  the  wrongful  act  consisted  in  the  publication 
of  an  article  in  that  paper  advocating  and  advising  revolution 
and  murder.  The  defendant  admitted  the  publication  of  the 
article,  but  testified  that  it  was  written  by  one  Carl  Heinzen 
and  first  appeared  fifty  years  ago  in  a  paper  called  the 
"  Pioneer,"  published  in  Boston.  He  further  testified  that  he 
published  the  article  on  the  same  day  that  President  MoKinley 
was  shot,  and  that  as  soon  as  he  heard  of  that  event,  "  think- 
ing it  might  be  taken  the  wrong  way,  that  some  might  think 
that  it  was  published  for  that  occasion,"  he  "  tried  to  get  the 
copies  back  and  take  it  out  of  circulation." 

The  article  was  very  long,  but  the  following  extracts  will 
sufiioe  for  the  purpose  of  this  review.  It  was  entitled  "  Mur- 
der vs.  Murder,"  and  the  opening  sentence  is  as  follows :  "  As 
Heinzen  said,  nearly  fifty  years  ago  (this  is  true  even  to-day) 
there  are  various  technical  expressions  for  the  important 
manipulation  by  which  one  human  being  destroys  the  life  of 
another."  Various  definitions  of  murder  follow,  and  it  is 
stated  that  the  purpose  of  murder  is  always  the  same,  "  the 
destruction  of  a  life  that  is  hostile  or  a  hindranca"  It  is  then 
declared  in  substance  that  as  "  the  dominant  barbarism," 
meaning  constituted  authority,  punishes  murder  by  murder, 
"  humanity  is  forced  by  necessity  to  use  a  weapon,  to  become 
the  murderess  of  murderers.  If  murder  is  permitted  to  any 
one  person  it  is  also  permitted  to  all,  especially  to  those  who 
practice  it  for  the  purpose  of  destroying  the  professional  mur- 
derers or  the  murderers  by  the  grace  of  God." 

This  ends  the  first  paragraph  of  the  article,  which  continues 
without  quotation  marks,  or  anything  to  indicate  that  the 
remainder  was  written  except  for  the  purpose  of  publication  in 
the  "  Freiheit"  After  a  long  argument  aiming  to  show  that 
all  government  is  founded  on  murder  the  declaration  is  made: 
"  We  have  the  representative  of  murder  before  us  in  all  forms. 
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There  they  stand  awaiting  our  judgment  and  our  decision ;  they 
tell  us  -with  praiseworthy  decisiveness,  '  We  have  murdered, 
we  murder  and  we  will  murder  as  long  as  we  can,  we  will  mur- 
der in  order  to  rule,  just  as  you  must  murder  in  order  to  be- 
come free.'  No  further  dispute  on  this  question,  whether 
murder  is  an  inevitable  necessity — ^we  maintain  it;  no  further 
dispute  over  the  question  whether  it  (murder)  is  a  right — ^we 
practice  it" 

Then  follow,  at  intervals,  sentences  and  paragraphs  of  which 
the  following  are  specimens :  "  Does  not  the  whole  world  still 
declare  that  to  be  government,  which  is  nothing  more  than 
murder  dominion  ? " 

"  Humanity,  you  have  lost  your  conscience  or  reason.  You 
recognize  it,  the  victor  (meaning  government)  is  right,  that  is 
to  say,  murder  is  right  You  can  save  your  conscience  as  well 
as  your  reason  if  you  abolish  murder,  by  turning  it  against  all 
murderers  so  as  to  bring  about  the  fact  that  right  practices 
murder.  Let  murder  be  our  study,  murder  in  every  form-  In 
this  one  word  lies  more  humanity  than  in  all  our  theories." 

"  The  greatest  of  all  follies  in  the  world  is  the  belief  that 
there  exists  a  crime  against  respots  and  their  myrmidons 
(meaning  public  rulers  and  their  officers  of  justice)  ;  they  are 
in  human  society  what  the  tiger  is  among  animals,  to  spare 
them  is  a  crime;  as  despots  permit  themselves  everything,  be- 
trayal, poison,  murder,  etc.,  in  the  same  way,  all  this  is  to  be 
Employed  against  them.  Yes,  crime  directed  against  them  is 
not  only  right,  but  it  is  the  duty  of  every  one  who  has  an 
opportunity  to  commit  it,  and  it  would  be  a  glory  to  him  if  it 
was  successful." 

"  The  laws  of  despots  are  nothing  but  the  dictates  of  the 
sword,  their  property  is  notiiing  less  than  plunder,  their  pun- 
ishment is  nothing  less  than  murder;  no  one  can  become  a 
criminal  as  far  as  their  '  laws '  are  concerned ;  on  their  murder 
heads  a  revolutionist  can  only  become  a  liberator  of  humanity. 
In  all  struggles  between  reaction  (meaning  government)  and 
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revolution,  it  goes  without  saying  that  reaction  is  the  attacking 
party,  revolution  is  nothing  more  than  a  necessary  defense. 
Murder  as  a  necessary  defense  is  not  only  permissible,  but  it  is 
sometimes  a  duty  toward  society  when  it  is  directed  against  a 
professional  murderer." 

"  We  know  our  enemies,  we  know  them  all-  personally  in 
every  place;  there  is  absolutely  no  more  excuse  if  they  were 
again  spared.  .  .  .  Let  the  people  execute  the  judgment 
The  way  of  humanity  leads  over  the  summit  of  barbarism. 
This  is  just  the  law  of  neoessity  dictated  by  reaction.  We  can 
not  go  around  it  as  we  do  not  wish  to  renounce  the  future. 
If  we  wish  the  design,  we  must  also  wish  the  means;  if  we 
wish  the  life  of  the  peoples,  we  must  wish  for  the  death  of  their 
enemies ;  if  we  wish  for  humanity,  we  must  wish  for  murder." 

"  We  say  murder  the  murderers,  save  humanity,  through 
blood  and  iron,  poison  and  dynamite." 

Section  675  of  the  Penal  Code  provides,  among  other  things, 
that  "  a  person  who  wilfully  and  wrongfully  commits  any  act 
.  .  .  which  seriously  disturbs  or  endangers  the  public 
peace  .  .  .  for  which  no  other  punishment  is  expressly 
prescribed  by  this  Code,  is  guilty  of  a  misdemeanor." 

Two  questions  are  presented  iof  decision :  1st,  did  the  pub- 
lication of  the  article  in  question  constitute  a  crime  under  sec- 
tion 676  of  the  Penal  Code?  2nd,  did  the  conviction  of  the 
defendant  violate  the  constitutional  guaranty  of  freedom  of  the 
press  ? 

So  far  as  the  meaning,  intent  and  effect  of  the  article  involve 
a  question  of  fact,  we  are  concluded  by  the  concurrent  action 
of  the  courts  below,  but  the  simple  interpretation  of  the  paper, 
without  regard  to  extraneous  facts,  presents  a  question  of  law 
for  us  to  decide.  While  the  application  intended,  or  any 
hidden  or  ambiguous  meaning,  which  may  be  discovered  by 
reading  between  the  lines,  or  by  the  aid  of  surrounding  cii^ 
cumstances,  may  involve  a  question  of  fact,  the  obvious  and 
natural  meaning  is  to  be  determined  as  a  question  of  law. 
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If  the  article  advocates  revolution  and  murder,  it  is  not  im- 
portant that  it  should  have  been  written  by  the  defendant^  but  it 
is  sufficient  if  he  adopted  the  words  of  another  to  express  bis 
wishes.  If  he  intended  to  convey  the  idea  that  the  entire 
article  was  written  by  Heinzen,  he  nevertheless  adopted  it  by 
the  statement  in  parenthesis^  which  was  his  own,  that  ^^  this  is 
true  even  to-day."  He  thus  indorsed  the  sentiments  expressed 
and  ratified  the  advice  given.  Moreover  the  tone  and  tenor 
of  his  statements,  arguments  and  exhortations  apply  to  the 
present  time  and  call  for  action  on  the  part  of  his  readers 
without  delay.  The  article  was  published  without  quotation 
marks  and  without  comment,  criticism,  or  dissent,  and  a  fair 
reading  thereof  leaves  the  impression  upon  the  mind  that  only 
the  opening  sentence  or  sentences  were  written  by  Heinzen 
and  that  the  remainder  was  the  work  of  the  publisher.  This 
conclusion  is  strengthened  by  the  internal  evidence  that  the 
writing  was  of  recent  origin,  such  as  the  use  of  the  word 
"  dyi^amite,"  which  occurs  twice,  yet  that  word  was  not  in  use 
fifty  years  ago  when  Heinzen  is  alleged  to  have  written  his 
dissertation  on  murder.  (Title  Dynamite,  Worcester  Diet, 
ed.  1859;  Webster,  ed.  1864;  Encya  Brit,  ed.  1878;  Alden's 
Cya ;  Murray's  New  Oxford  Diet. ;  Harper's  Book  of  Facts ; 
Townsend's  Manual  of  Dates.) 

The  object  of  the  article,  as  we  interpret  it,  was  not  to  criti- 
cize or  discuss  public  officers,  or  public  affairs,  but  to  denounce 
government  as  "  murder  dominion ''  and  to  advocate  the  mur- 
der of  those  who  govern.  While  it  was  written  with  special 
reference  to  rulers  who  wear  crowns,  it  recommends  the  mur- 
der of  all  rulers,  without  exception,  express  or  implied.  The 
argument  is  that  as  the  enforcement  of  law  is  murder,  the 
assassination  of  those  who  enforce  the  law  is  not  only  justifiable, 
but  to  spare  them  would  be  a  crima  It  calls  the  constituted 
authorities  murderers,  and  urges  its  readers  to  "  murder  the 
murderers."  Its  tendency  is  to  incite  and  stimulate  the  de- 
struction   of   government  and  its  agents  "  through   blood    and 
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iron,  poison  and  dynamite."  It  teadies  the  doctrine  that 
government  is  founded  on  murder,  that  all  rulers  are  enemies 
of  the  human  race  and  that  "  crime  directed  against  them  is 
not  only  right,  but  it  is  the  duty  of  every  one  who  has  an 
opportunity  to  commit  it  and  it  would  be  a  glory  to  him  if  it 
was  successful."  The  publisher  exhorts  his  readers  to  "  let 
murder  be  our  study,  murder  in  every  form,"  when  directed 
again&t  those  who  preserve  order  and  enforce  law.  Govern- 
ment is  described  as  "  reaction  "  and  not  only  is  the  murder  of 
those  having  authority  upheld  and  urged,  but  revolution  against 
government  as  "  the  attacking  party  "  is  proclaimed  as  "  noth- 
ing more  than  necessary  defense." 

Further  analysis  is  unnecessary.  While  the  publication  was 
not  addressed  to  any  one  in  particular,  it  was  impliedly  ad- 
dressed to  the  readers  of  the  "  Freiheit;  "  and  while  it  did  not 
urge^the  murder  of  any  particular  individual,  it  advocated  the 
murder  of  all  rulers  and  the  destruction  of  all  government 

A  publication  which  instigates  revolution  and  murder; 
which  suggests  tlie  persons  to  be  murdered  through  the  posi- 
tions occupied  and  the  duties  performed  by  them;  which  ad- 
vises all  to  discharge  their  duty  to  the  human  race  by  murder- 
ing those  who  enforce  the  law;  which  denounces  those  who 
spare  the  ministers  of  public  justice,  as  guilty  of  a  crime  against 
humanity  and  which  names  poison  and  dynamite  as  the  agencies 
to  be  used  to  murder  and  destroy,  necessarily  endangers  the 
public  peace. 

A  broadi  of  the  peace  is  an  offense  "^vell  known  to  the  com- 
mon law.  It  is  a  disturbance  of  public  order  by  an  act  of 
violence,  or  by  any  act  likely  to  produce  violence,  or  which, 
by  causing  consternation  and  alarm,  disturbs  the  peace  and 
quiet  of  the  community.  (Barb.  Cr.  L.  219;  Archibald  Cr. 
Pr.  91 ;  Bishop  Cr.  L.,  sec  633 ;  Clark  &  Marshall,  Law  of 
Crimes,  983;  McLean  Cr.  L.,  sea  1012.)  It  may  be  com- 
mitted by  written  words,  as  a  libel  has  been  indictable  for  time 
out  of  mind  because  it  tends  to  produce  violence;  or  even  by 
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spoken    words,    provided    they    tend    to    provoke    immediate 
violence. 

The  defendant  was  not  charged  with  an  actual  breach  of  the 
peace,  which  is  a  distinct  offense  both  at  common  law  and  by 
statute,  but  with  an  act  alleged  to  seriously  endanger  it.  The 
public  peace  is  in  danger  when  a  breach  thereof  is  likely  to 
occur  in  the  ordinary  course  of  events.  The  publication  of  the 
defendant  manifestly  tended  toward  this  result,  for  he  held 
forth  murder  as  a  duty  and  exhorted  his  readers  to  practice  it 
upon  their  rulers.  What  would  be  more  apt  to  alarm  the  peo- 
ple and  disturb  the  peace  of  society  ?  If  the  words  used  by 
him  would  not,  what  words  could  ?  As  we  said,  when  the  de- 
fendant was  before  us  on  another  appeal  involving  a  somewhat 
similar  crime,  "  Xo  one  can  foresee  the  consequences  which 
may  result  from  language  such  as  was  used  on  this  occasion. 
..."  (People  V.  Most,  128  X.  Y.  108,  115.)  He  not 
only  defended  but  advised  the  most  serious  crime  known  to  the 
law.  His  language  wtas  an  invitation  to  murder.  He  who 
counsels  murder,  becomes  a  murderer  if  his  advice  is  taken. 
Such  advice  given  to  the  3,000  subscribers  and  to  more  than 
that  number  of  readers  of  the  defendant's  paper,  might  natur- 
ally, as  the  history  of  the  times  shows,  result  in  violence  and 
murder.  The  courts  cannot  shut  their  eyes  to  the  fact  that 
there  are  elements  in  our  population,  small  in  number  but 
reckless  and  aggressive,  who  are  ready  to  act  on  such  advice  and 
to  become  the  assassins  of  those  whom  the  people  have  placed  in 
authority.  The  public  peace  is  seriously  endangered  when 
arguments  are  made  and  advice  given  which  may  naturally 
result  even  in  a  simple  breach  of  the  peace,  and  when  the  argu- 
ments and  advice  are  of  such  an  alarming  and  dangerous  char- 
acter as  to  naturally  lead  to  the  assassination  of  public  officers, 
punishment  and  repression  are  essential  to  the  welfare  of 
society  and  the  safety  of  the  Stata  We  diink  that  the  act  of 
the  defendant  was  a  violation  of  the  Penal  Code  and  constituted 
a  misdemeanor  under  the  section  cited. 
Vol.  XVI— 36 
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The  constitution  of  our  State  provides  that  "  Everj  citizen 
may  freely  speak,  \vrite  and  publish  his  sentiments  on  all  sub- 
jects, being  responsible  for  the  abuse  of  that  right;  and  no  law 
shall  be  passed  to  restrain  or  abridge  the  liberty  of  speech  or  of 
the  press."      (Art  I,  sec  8.) 

While  the  right  to  publish  is  thus  sanctioned  and  secured, 
the  abuse  of  that  right  is  excepted  from  the  protection  of  the 
constitution,  and  authority  to  provide  for  and  punish  such 
abuse  is  left  to  the  Legislature.  The  punishment  of  those  who 
publish  articles  which  tend  to  corrupt  morals^  induce  crime  or 
destroy  organized  society,  is  essential  to  the  security  of  free- 
dom and  the  stability  of  the  Stata  While  all  the  agencies  of 
government,  executive,  legislative  and  judicial,  cannot  abridge 
the  freedom  of  the  press,  the  Legislature  may  control  and  the 
courts  may  punish  the  licentiousness  of  the  press.  "  The 
liberty  of  the  press,"  as  Chancellor  Kent  declared  in  a  cele- 
brated case,  "  consists  in  the  right  to  publish,  with  impunity, 
truth,  with  good  motives,  and  for  justifiable  ends,  whether  it 
respects  governments^  magistracy  or  individuals."  (People  v. 
Croswell,  3  Johns.  Cas.  336,  393.)  Mr.  Justice  Stoby  defined 
the  phrase  to  mean  "  that  every  man  shall  have  a  right  to  speak, 
write  and  print  his  opinions  upon  any  subject  whatsoever,  with- 
out any  prior  restraint,  so  always,  that  he  does  not  injure  any 
other  person  in  his  rights,  person,  property  or  reputation ;  and 
so  always,  that  he  does  not  thereby  disturb  the  public  peace,  or 
attempt  to  subvert  the  government"  (Story's  Commentaries 
on  the  Constitution,  sec.  1874.) 

The  constitution  does  not  protect  a  publisher  from  the  con- 
sequences of  a  crime  committed  by  the  act  of  publication.  It 
does  not  shield  a  printed  attack  on  private  character,  for  the 
same  section  from  which  the  above  quotation  is  taken  expressly 
sanctions  criminal  prosecution  for  libel.  It  does  not  permit 
the  advertisement  of  lotteries,  for  the  next  section  prohibits 
lotteries  and  the  sale  of  lottery  tickets.  It  does  not  permit  the 
publication  of  blasphemous  or  obscene  articles,  as  the  author- 
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ities  uniformly  hold.  (People  v.  Ruggles,  8  Johns.  290,  297 ; 
People  V.  Muller,  96  N.  Y.  408 ;  In  re  Rapier,  143  U.  S.  110.) 
It  places  no  restraint  upon  the  power  of  the  Legislature  to 
punish  the  publication  of  matter  which  ib  injurious  to  society 
according  to  the  standard  of  the  common  law.  It  doee  not 
deprive  the  State  of  the  primary  right  of  self-preservation.  It 
does  not  sanction  unbridled  license,  nor  authorize  the  publica- 
tion of  articles  prompting  the  commission  of  murder  or  the 
overthrow  of  government  by  force.  All  courts  and  commenta- 
tors contrast  the  liberty  of  the  press  with  its  licentiousness,  and 
condemn  as  not  sanctioned  by  the  constitution  of  any  State, 
appeals  designed  to  destroy  the  reputation  of  the  citizen,  the 
peace  of  society  or  the  existence  of  the  government  (Story 
on  the  Const.,  sec.  1878 ;  Cooley  on  Constitutional  Limitations, 
518 ;  Ordronaux  on  Constitutional  Legislation,  237 ;  Tiedeman 
on  Police  Powers,  sea  81.)  We  think  that  no  constitutional 
right  of  the  defendant  was  violated  by  his  conviction  and  that 
the  judgment  pronounced  against  him  was  rendered  in  accord- 
ance with  law. 

The  judgment  should  be  affirmed. 

Pakker^  Ch.  J.,  Gray,  Haight,  Martin,  Cuxlbn  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 
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ABDUCTION. 

Penal  Code^  Sec.  283 — Testimony. 

Another  female  abducted  at  the  same  time  with  com- 
plainant may  testify  as  to  such  abduction,  even  though 
she  was  an  accomplioa     People  v.  Panyko,  438. 

COREOBOEATION      OF      GiBL's      TESTIMONY PeNAL      CoDE^ 

Sec.  282. 

At  the  trial  of  a  defendant^  charged  with  abduction, 
under  section  282  of  the  Penal  Code,  the  female  allied 
to  have  been  abducted  testified  that  at  her  own  request 
defendant  made  arrangements  with  the  keeper  of  a  house 
of  ill-fame  to  have  her  received  there,  and  took  her  there 
and  left  here  there  with,  a  knowledge  of  her  purpose.  The 
only  corroboration  of  her  was  the  testimony  of  a  person 
employed  in  the  house  amounting  to  a  statement  that  she 
saw  the  girl  and  defendant  in  the  hall  of  said  house  of 
ill-fame.  Held,  that  this  is  not  suflScient  corroboration  of 
the  story  of  this  girl  that  he  took  her  there  to  uphold  a 
conviction.     People  v.  Miller,  396. 

ANAKCHY. 

Misdemeanor — Penal  Code,  Sec.  675. 

The  teachings  of  the  doctrine  of  anarchy  "seriously 
disturb  or  endanger  the  public  peace  "  and  "  openly  out- 
rages public  decency,"  so  as  to  bring  the  punishment  for 
publishing  such  teactings  within  the  provisions  of  section 
675  of  the  Penal  Code.     People  v.  Most,  105. 
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2.  Same. 

The  republication  in  a  newspaper  of  an  artide  origin- 
ally written  fifty  years  ago  against  crowned  heads,  teadi- 
ing  tiiat  all  rulers  are  enemies  of  mankind,  who  should  be 
hunted  and  destroyed  through  blood  and  iron,  poison  and 
dynamite,  shows  a  deliberate  intent  to  inculcate  and  pro- 
mulgate the  doctrine  of  the  article  and  is  criminal.      Id. 

3.  Penal  Code,  Sec.  675 — ^Republishing  Article  Written 

Years  Before  Advocating  Murder. 

The  constitution  of  the  State  of  New  York  guarantee- 
ing free  speech  does  not  give  a  citizen  the  right  to  advise 
murder  of  rulers,  and  the  republication  of  an  article 
designating  the  rulers  of  countries  as  despots  and  calling 
upon  the  adherents  of  anarchy  to  kill  "  through  blood  and 
iron,  poison  and  dynamite,"  the  heads  of  nations,  consti- 
tutes a  misdemeanor  under  section  675  of  the  Penal  Code. 
People  V.  Most,  392. 

4.  Same. 

A  publication  which  instigates  revolution  and  murder; 
which  suggests  the  persons  to  be  murdered  throu^  tihe 
positions  occupied  and  the  duties  performed  by  them; 
which  advisee  all  to  discharge  their  duty  to  the  human 
race  by  murdering  those  who  enforce  the  law;  which  de- 
nounces those  who  spare  the  ministers  of  public  justice  as 
guilty  of  a  crime  against  humanity,  and  whidi  names 
poison  and  dynamite  as  the  agencies  to  be  used  to  murder 
and  destroy,  necessarily  endangers  the  public  peace  and 
constitutes  a  misdemeanor  under  section  675  of  the  Penal 
Code.     People  v.  Most,  555. 

5.  Same — Constituting  Freedom  of  Speech. 

The  constitution  doe©  not  protect  a  publisher  from  the 
consequences  of  a  crime  committed  by  the  act  of  publica- 
tion, and  places  no  restraint  upon  the  power  of  the  Legis- 
lature to  punish  the  publication  of  matter  which  is  in- 
jurious to  society  according  to  the  stand  of  the  common 
law.      Id. 
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APPEAL. 

1.  Appeal. 

Where  the  record  discloses  that  juror  number  one  was 
not  challenged  by  either  party,  and  that  the  other  eleven 
jurors  were  all  duly  accepted  by  the  counsel  for  the  de- 
fendant, it  presents  no  point  of  law  for  the  consideration 
of  the  Court  of  Appeals.     People  v.  Truck,  342. 

2.  Witnesses — ^Examination  of  Peisoneb  Claiming  to  be 

Insane. 

The  practice  of  allowing  the  experts  for  the  people  and 
to  the  defense  to  make  examinations  of  the  prisoner  in  a 
room  outside  of  the  jail,  is  not  improper  as  compelling 
him  to  be  a  witness  against  himself.     Id. 

3.  Witness — Pkivileged     Communication — Husband    and 

Wife — ^Penal  Code,  Sec.  715, 

A  wife  is  not  incompetent,  under  sea  715  of  the  Penal 
Code,  from  testifying  that  she  secreted  note  paper  and 
envelopes  in  clothing  taken  to  him  in  prison,  and  that  she 
afterwards  stamped  and  mailed  the  letters,  and  it  was 
afterwards  shown  that  the  letters  were  written  and  signed 
by  the  husband  of  a  third  person  as  a  confession  of  having 
committed  the  crime,  when  it  did  not  appear  that  the 
witness  was  informed  of  the  contents  of  the  letters  or 
that  she  was  aware  of  the  names  of  the  persons  to  whom 
they  were  addressed.      Id. 

4.  Witness — Conveesation  to  Show  Mental  Condition  at 

Time  of  Tbial. 

Testimony  of  a  witness  for  the  people  in  rebuttal,  as  to 
the  defense  of  insanity,  as  to  a  conversation  with  defend- 
ant, in  which  the  latter  charged  the  commission  of  another 
crime  upon  a  third  person,  is  not  improper  and  incom- 
petent as  being  an  attempt  to  prove  a  crime  not  alleged 
in  the  indictment,  where  the  examination  was  only  in- 
tended to  show  the  defendant's  mental  condition  at  the 
time  of  such  conversation,  and  there  was  nothing  in  the 
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meeting  between  the  parties  to  reflect  upon  the  defendant 
in  connection  -with  the  fonner  crima      Id. 

5.  Handweiting  Expebts. 

Where  several  signatures  of  the  defendant  attadied  to 
papers  executed  in  the  transaction  of  ordinary  business, 
not  relating  to  the  ^  case,  are  proved  by  the  person  or  per- 
sons who  saw  the  signatures  written  by  the  defendant,  and 
their  genuineness  is  not  attacked,  they  may  properly  be 
used  by  experts  in  comparison  to  determine  whether  al- 
leged letters  of  a  third  party,  confessing  to  the  commission 
of  a  murder,  are  in  the  handwriting  of  defendant.      Id. 

6.  Submission  or  Facts  to  Jubt. 

Where  the  trial  judge  stated  to  the  jury  that  he  could 
not  undertake  to  comment  upon  the  facts,  but  leave  them 
for  their  consideration,  and  no  request  was  made  for  the 
submission  of  any  particular  question  of  fact  to  the  jury, 
an  exception  that  the  trial  judge  erred  in  not  submitting 
all  the  questions  of  fact  to  the  jury  will  not  be  considered 
on  appeal.      Id. 

7.  Hypothetical  Question. 

An  objection  to  the  form  of  hypothetical  question,  that 
it  embodies  facts  not  proven,  is  properly  overruled  where 
all  the  facts  objected  to  by  defendant's  counsel  have  been 
stricken  out      Id. 

8.  FoEMEB  Testimony. 

Incompetent  evidence  before  a  coroner  of  one  accused  of 
murder  cannot  be  introduced  generally  on  his  cross- 
examination  at  the  triaL  If  it  be  offered  for  the  specific 
purpose  of  impeachment  or  contradiction  it  should  be  so 
limited.     Id. 

9.  Medical  Expeet. 

A  medical  expert  cannot  state  what  he  discovered  in  a 
conversation  had  with  defendant  accused  of  murder,  as 
to  his  insanity.  He  must  disclose  the  facts  on  which  he 
bases  his  opinion.      Id. 
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10.  Same. 

A  medical  expert  was  asked,  "  I  now  ask  you  whether, 
assuming  all  the  facte  discovered  by  you  on  your  different 
examinations  1>f  the  defendant,  and  to  which  you  have 
testified,  and  assuming  those  factei,  was  he,  in  your 
opinion,  on  the  14th  of  March,  1899,  at  the  time  of  the 
alleged  crime,  sane  or  insana"  Held,  a  proper  question.  Id. 

11.  Chakge  to  Juby. 

Where  the  judge  charged  the  jury,  "  It  is  for  you  to 
say  whether  you  are  satisfied  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  killed  the  deceased. 
If  you  do  so  find  it  will  not  be  necessary  to  consider  the 
other  defense  upon  which  the  defendant  relies,"  it  is  not 
prejudicial  to  the  defendant  where  he  further  said,  "  If 
you  find  that  the  defendant  killed  W.  you  will  then  de- 
termine if  the  defendant  was  at  that  time  responsible  for 
his  acte,"  which  made  it  clear  that  the  judge  did  not  refer 
to  the  defense  of  insanity  as  the  "  other  defense."     Id. 

12.  Appeal — Constitution^  Sec.  9,  Art.  6. 

An  appeal  from  an  order  granting  a  new  trial  in  a 
criminal  case  is  not  affected  by  section  9  of  article  6  of 
the  constitution,  as  the  limitation  upon  appeals  to  the 
Court  of  Appeals  contained  in  that  section  applies  to  civil 
cases  only,  and  section  519,  Code  Criminal  Procedure, 
gave  an  appeal  to  the  people  as  a  matter  of  right  The 
People  V.  Miller,  281. 

13.  Indictment — Lakceny. 

An  indictment  in  the  common  law  form  charging  lar- 
ceny is  still  good,  and  defendant's  conviction  can  be  up- 
held if  the  chai^  was  sustained  at  the  trial  by  the 
proofs.     Id. 

14.  Labceny — Penal  Code^  Sec.  628. 

The  offense  of  larceny  at  common  law  is  established  by 
proof  on  the  part  of  the  prosecution,  showing  that  the  de- 
fendant obtained  possession  of  the  property  by  some  trick. 
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fraudulent  derrice  or  artifice,  animo  furandi,  with  the 
intention  at  the  time  of  subsequently  appropriating  it  to 
hia  own  use.     Id. 

15.  Same — Obtaining  Money  by  False  Psetsnses. 

False  pretenses,  as  understood  in  the  criminal  law,  as  a 
means  of  obtaining  the  title  or  possession  of  money  or  per- 
sonal property,  imports  an  intentional  false  statement  con- 
cerning a  material  matter  of  fact  upon  which  the  com- 
plainant relied  in  parting  with  the  property  or  in  deliver- 
ing the  possession,  where  the  defendant's  crime  consisted 
of  obtaining  money  by  false  statements,  all  promissory  in 
nature  and  character,  and  in  persuading  depositore  of 
money  that  he  would  obtain  large  dividends  on  their 
money  through  inside  information  in  the  stock  market,  it 
does  not  constitute  the  crime  of  obtaining  money  by  false 
pretenses.     Id. 

16.  Trial — False  Pretenses  a  Part  of  the  Trick. 

The  court  charged  that  the  defendant  would  be  guilty 
of  larceny  if  he  obtained  money  by  false  pretenses,  as  a 
part  of  the  device  or  scheme,  trick  or  artifice,  intending 
to  appropriate  it  to  his  own  use.  Defendant's  counsel 
requested  the  court  to  charge  that  if  the  defendant  ob- 
tained the  money  by  false  representations  he  could  not  be 
convicted  under  the  indictment^  whidi  was  refused. 
Held,  no  error.     Id. 

17.  Same. 

The  defendant's  counsel  also  requested  the  court  to 
charge  the  jury  that  in  order  to  convict  the  defendant  they 
must  find  that  at  the  time  he  received  the  money  he 
formed  an  intent  to  steal  it,  whidi  was  refused,  but  the 
court  charged  that  defendant  was  guilty  of  larceny  if  he 
formed  an  intend  to  steal  it  prior  to  a  date  named,  which 
was  subsequent  to  the  receipt  of  the  money.  Held,  while 
technically  an  error,  it  could  not  have  prejudiced  defend- 
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ant's  rights,  aa  the  efvidenoe  in  the  case  permitted  of  but 
one  inference  as  to  defendant's  purpose,  and  that  was  that 
he  intended  to  appropriate  the  money  at  the  time  he  re- 
ceived it     Id. 

18.  Appeal — ^Effect    of   Kevebsal    of    Conviction    upon 

Indictment. 

Where  the  Court  of  Appeals  in  reversing  a  conviction 
of  murder  in  first  degree  orders  a  new  trial,  the  indict- 
ment is  left  to  stand  as  to  the  crime  as  though  there  had 
been  no  trial.  If  it  was  the  intention  of  the  Court  of 
Appeals  to  prevent  the  prosecution  from  proceeding  it 
would  have  so  declared  and  directed  judgment  for  defend- 
ant and  for  his  discharge.      People  v*.  Molineux,  245. 

19.  Indictment — Motion  to  Dismiss. 

There  is  no  authority  for  a  motion  for  a  dismissal  of 
an  indictment  upon  affidavits  alleging  what  did  occur  or 
what  might  have  occurred  in  the  grand  jury  room.      Id. 

20.  Grand  Jury — Application  for  Inspection  op  Minutes. 

Where  an  application  for  the  inspection  of  the  minutes 
of  the  grand  jury  has  been  denied  by  a  judge  and  no  leave 
obtained  to  renew,  a  new  motion  stating  no  new  facta  will 
not  be  entertained.      Id. 

21.  Code  Crim.  Proc,  Sec.  616. 

Section  515  of  the  Code  of  Criminal  Procedure,  provid- 
ing that  the  only  mode  of  reviewing  a  judgment  or  order 
in  a  criminal  action  or  special  proceeding  of  a  criminal 
proceeding  is  by  appeal,  abolishes  review  by  writ  and 
substitutes  review  by  appeal  in  all  criminal  matters. 
People  ex  rel.  Edwards  v.  Warden,  401. 

22.  Code  Crim.  Pro.,  Sec.  750 — Failure  to  Return  Evi- 
dence. 

Where  the  affidavit  of  appeal  from  magistrate  for  erron- 
eous decision  of  law  or  fact  on  trial  shows  that  the  error 
was  as  to  sufficiency  of  evidence,  defendant  is  entitled  to  a 
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reversal  where  tke  magistrate  fails  to  return  the  evidence. 
People  ex  rel.  Corns,  Pub.  Char.  v.  Benson^  28. 

See  Forgery. 

AESOX. 

1.  Evidence. 

Upon  the  trial  of  defendant  indicted  for  arson  in  burn- 
ing a  dwelling  house  January  30,  1901,  evidence  was 
given  tending  to  show  that  he  had  been  dispossessed  as  a 
tenant  in  August,  1900,  when  he  declared  that  he  would 
"  fix  the  landlord  and  the  house  by  putting  it  ablaze,  and 
if  it  wouldn't  blaze  he  would  pour  kerosene  oil  upon  it" 
That  on  January  14,  1901,  he  was  seen  in  the  hall  and 
frightened  small  boys  and  in  a  few  minutes  after  "  there 
was  a  fire  in  the  house."  Furthermore,  that  he  spent  the 
night  in  question  in  saloons  and  about  the  streets  within 
a  few  blocks,  and  was  seen  within  a  block  and  a  half  of 
the  premises  a  few  minutes  after  the  fire  was  discovered. 
Held,  that  as  the  location  of  the  fire  January  14tt  was 
not  disclosed,  and  it  was  not  shown  how  the  fire  of  Jan- 
uary 30th  was  caused,  or  how  the  defendant  could  have 
obtained  access  to  the  cellar  where  it  started,  the  defend- 
ant was  entitled  to  an  acquittal.      People  v.  Wagner,  442. 

2.  Same. 

Although  the  defendant  did  not  except  to  the  charge 
of  the  judge,  wherein  he  assumed  that  the  fire  was  of  in- 
cendiary origin,  this  does  not  supply  the  want  of  evidence 
of  the  criminal  origin  of  the  fira      Id. 

3.  Trial — Cross-exajmination  of  Unfriendly  Witness. 

On  the  trial  of  an  indictment  charging  defendant  with 
procuring  S.  to  set  fire  to  certain  buildings  owned  by  de- 
fendant, a  relative  by  marriage  of  defendant  testified  as 
to  conversations  with  him  after  the  fire  and  that  he  pro- 
cured witness  to  go  and  see  whether  S.  had  disclosed  in- 
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formation  about  the  fire.  The  court  on  crossrexamination 
refused  to  allow  defendant's  counsel  to  stow  that  there 
had  been  some  trouble  between  his  family  and  defendant 
by  reason  of  which  he  entertained  hard  feelings  against 
the  latter.  Held,  error,  as  it  was  most  appropriate  to 
disclose  if  possible  the  unfriendliness  of  the  witness. 
People  V.  Milks,  387. 

4.  Same. 

Where  a  witness  who  testified  that  upon  the  night  of 
the  fire  he  saw  defendant  at  such  a  locality  as  to  have 
rendered  it  impossible  for  him  to  have  committed  the 
crime,  was  so  vigorously  cross-examined  by  the  district 
attorney  as  to  his  failure  to  disclose  this  earlier,  as  to 
seriously  affect  his  credibility,  it  was  error  for  the  court 
to  refuse  to  allow  defendant's  counsel  on  re-direct  examina- 
tion to  have  him  explain  his  reason  for  such  delay.      Id. 

5.  Same. 

Where  the  person  who  was  jointly  indicted  with  de- 
fendant for  causing  the  fire  had  given  evidence  which,  if 
true,  entitled  the  latter  to  acquittal,  the  defendant  was 
entitled  to  show  that  such  person  had  been  tried  on  the 
indictment  and  acquitted,  not  as  a  bar  to  the  conviction 
of  defendant  but  for  the  purpose  of  disclosing  tlie  situation 
of  the  witness.      Id. 

6.  Circumstantial  Evidence. 

To  justify  a  conviction  upon  circumstantial  evidence 
the  circumstances  must  not  only  point  to  guilt,  but  must 
also  be  absolutely  inconsistent  with  innocence.  People  v. 
Johnson,  361. 

7.  Same. 

Wliere'the  only  circumstances  developed  upon  a  trial 
for  arson  are  that  defendant  falsely  stated  before  the 
sheriff's  jury  that  she  had  ne^^er  been  known  by  another 
name;  that  she  bought  a  certain  property  paying  a  fair 
price  for  it ;  that  she  mov^ed  in  a  quantity  of  furniture  and 
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insured  it;  that  she  asserted  that  she  discovered  the  fire 
in  the  kitchen,  when  in  fact,  it  was  in  the  room  adjoin- 
ing; tliat  she  claimed  to  have  given  an  immediate  alarm, 
where  as  there  was  proof  that  another  gave  it^  and  that 
after  the  fire  was  well  under  way  something  on  fire 
dropped  down  the  elevator  shaft  which  was  not  easily  ex- 
tinguished, there  being  packages  of  drugs  in  the  house, 
does  not  furnish  proof  sufficient  to  establish  beyond  a 
reasonable  doubt  that  the  fire  was  of  incendiary  origin. 
Id. 

ASSAULT. 
Chabge  to  Jury. 

Upon  the  trial  of  a  charge  of  assault,  the  testimony  of 
the  witnesses  for  the  people  tended  to  establish  that  de- 
fendant, a  city  inspector,  went  with  a  fellow  inspector 
to  a  certain  store  to  remove  incumbrances  from  the  side- 
walk, that  as  Scott,  an  employee,  came  out  of  the  store 
the  inspectors  undertook  to  take  away  a  bag  whidi  he 
carried,  knocked  him  down  and  seriously  injured  him. 
The  defendants  testified  that  as  Scott  came  out  he  under- 
took to  seize  a  leather  bag  which  they  were  removing  from 
the  sidewalk,  and  in  so  doing  slipped  and  fell.  After 
the  jury  had  retired  in  answer  to  an  inquiry  from  a  juror 
as  to  whether  if  defendants  pushed  Scott  aside,  and  in  so 
doing  he  fell,  it  might  not  be  considered  an  accident,  the 
court  responded,  "  I  said  to  find  him  guilty  you  must  find 
that  it  was  wilful  and  wrongful."  Again  to  the  question, 
"  If  it  was  done  by  accident,"  the  court  answered,  "  Oh, 
the  law  does  not  punish  people  criminally  for  accidents," 
and  again  to  the  question,  "  Suppose  Soott  rnterfered  with 
him  in  his  duties  and  he  pushed  him  and  he  fell,"  the 
court  replied  "  Any  unlawful  touching  of  a  person,  if  done 
wilfully  and  wrongfully,  is  an  assault  If  I  put  the  tip 
of  my  finger  upon  you,  wilfully  and  wrongfully,  that  is 
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an  assault"  Held,  while  not  erroneous  is  was  mislead- 
ing and  may  have  resulted  to  the  great  prejudice  of  d^ 
fendant,  and  entitled  him  to  a  new  trial.  People  v. 
Schlesinger,  366. 

BAIL  BOND. 

1.  Code  Ceim.  Pro.^  Sec.  684. 

A  bail  bond  is  not  void  because  it  recites  that  the  prin- 
cipal is  held  to  answer  the  complaint  of  "Sus.  Person  " 
(an  offense  unknown  to  the  law).      People  v.  Russell,  57. 

2.  Same. 

It  is  now  held  that  the  recognizance  need  not  recite  the 
special  facts  which  gave  the  officer  jurisdiction,  as  the 
entering  in  a  recognizance  being  the  voluntary  act  of  the 
party  he  admits  the  authority  of  the  magistrate  and 
acknowledges  the  regularity  of  the  proceedings  in  which  it 
is  taken.     Id. 

BEGGING. 
Penal  Code,  Sec.  292. 

Defendant's  son  was  arrested  for  begging  and  the  magis^ 
trate  directed  his  parents  to  restrain  him  from  begging. 
Subsequently  he  was  arrested  for  a  like  offense.  Defend- 
ant testified  that  he  had  punished  him  and  directed  him 
not  to  repeat  the  offense;  that  he  went  to  school  on  the 
morning  he  was  arrested,  and  there  was  no  evidence  that 
he  had  ever  begged  on  any  other  occasion.  Held,  that 
the  evidence  was  insufficient  to  sustain  a  conviction  under 
Penal  Code,  section  292.     People  v.  Malone,  25. 

CERTIORAEI. 

Jurisdiction  to  Commit — Code  Civil  Peo.,  Sec.  208. 

The  office  of  a  writ  of  certiorari  in  a  case  of  a  charge 
of  homicide  is  solely  for  the  purpose  of  ascertaining  if  the 
magistrate  has  jurisdiction  to  commit  the  prisoner.      If 
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he  has,  the  writ  must  be  dismissed  where  it  is  conceded 
that  tlie  crime  was  committed,  the  court  must  merely  de- 
termine w^hether  the  evidence  was  of  such  a  character  as 
to  justify  the  magistrate  in  believing  the  relator  guilty, 
and  the  rule  is  not  changed  by  the  fact  that  the  evidence 
was  circumstantial.  People  ex  rel.  Voelpel  v.  Warden, 
etc.,  356. 

COMMITMENT. 

Must  State  on  its  Face  Nature  of  Crime — Penal  Code, 
Sec.  351. 

A  commitment  to  answer  "  upon  a  charge  of  violation  " 
of  section  351  of  the  Penal  Code  is  void,  and  conferred  no 
authority  upon  the  warden  to  detain  relator  in  prison,  as 
said  section  refers  to  fifteen  different  or  distinct  acts,  some 
of  which  are  or  may  be  lawful,  some  felonies  and  others 
the  subject  of  merely  civil  remediesi  People  ex  rel. 
Allen  V.  Hogan,  309. 

Gray,  J.,  dissenting. 

COUNTERFEITING. 

1.  Trade  Marks — Penal  Code,  Secs.  364,  366. 

Whore  a  label  had  been  in  long  and  continuous  use  by 
Martell  &  Co.,  the  makers  of  a  brandy,  as  a  peculiar  mark 
or  device  to  indicate  to  the  public  the  origin  of  the  manu- 
facture, the  fact  that  the  label  bore  the  firm  name  of 
"  J.  &  F.  Martell  "  cannot  affect  the  application  of  the 
statute  in  protecting  the  trade  of  Martell  &  Co.  from 
counterfeiting.      People  v.  Krivitzky,  63. 

2.  Same. 

Nor  can  tlie  contention  avail  that  the  counterfeiting  was 
at  Uic  instance  of  Martell  &  Co.,  and  paid  for  with  their 
money,  where  the  evidence  was  that  defendant  was  em- 
ployed to  print  false  labels  in  limitation  of  i[.  &  Co.'s,  by 
a  jx*rson  apparently  dopigning  to  commit  a  fraud.      Id. 
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3.  Same — Evidence. 

The  testimony  of  a  witness  was  as  to  facts  observed  by 
him  in  Cognac,  France,  with  respect  to  bottling  the  brady ; 
the  use  of  a  uniform  label  upon  the  bottles;  its  identity 
with  the  label  upon  the  same  goods  in  Xew  York,  and  the 
difference  from  the  label  printed  by  defendant.  Held, 
competent  for  witness  to  testify  to  any  fact  within  his 
knowledge  or  observation  which  was  relevant  to  establish 
that  the  label  produced  by  the  prosecution  as  the  one 
counterfeited  by  defendant  was  the  genuine  one  adopted 
by  M.  &  Co.  and  usually  affixed  to  their  goods.     Id. 

DISORDEELY  HOUSE. 
See  Police. 

DISORDERLY  PERSOX. 

1.  Evidence — Code  Crih.  Pro.,  Secs.  900,  901. 

Evidence  that  a  husband  has  not  supix>rted  his  child 
is  incompetent  upon  tlie  hearing  of  a  charge  by  the  wife 
that  her  husband  had  abandoned  her,  and  the  magistrate 
had  no  jui^isdiction  to  pronounce  judgment  for  abandon- 
ment of  wife  and  child  upon  such  testimony.  People 
ex  rel.  Keller  v.  Powers,  48. 

2.  DisoRi^ERLY  Person   Cannot   be   Held  Under   Commit- 

ment FOR  "  Disorderly  Conduct.'' 

There  is  no  such  criminal  offense  in  the  Penal  Code  or 
other  general  law  of  the  State  as  "  disorderly  conduct," 
and  that  charge  by  police  officers  and  the  holding  of  per- 
sons under  such  charge  by  magistrates,  except  in  certain 
cases  which  may  be  kept  alive  by  section  1610  of  the  X.  Y. 
City  Charter,  is  an  abuse  and  oppression,  and  renders  the 
officer  and  magistrate  liable  for  false  imprisonment. 
Matter  of  Xewkirk,  359. 

Vol.  XVI— 37 


Digitized  by  VjOOQIC 


>78 


INDEX. 


3.  Same — Habeas  Corpus. 

A  return  to  a  writ  is  defective  in  stating  that  relator 
was  held  for  "  disorderly  conduct/'  but  where  the  warrant 
of  commitment  was  of  a  "  disorderly  person  "  it  will  hold 
a  defendant  who  is  charged  with  abandoning  his  wife 
without  adequate  support     Id. 

4.  Judgment  of  Conviction  Revebsed  Where  Testimony 

NOT  Preserved. 

A  judgment  of  a  City  Magistrate's  Court  adjudging  the 
defendant  guilty  of  disorderly  conduct  must  be  reversed 
where  no  evidence  is  contained  in  the  return,  and  where 
it  appears  that  through  the  oversight  of  the  court  below 
no  evidence  was  preserved.     People  v.  Xash,  653. 

DISTRICT  ATTORNEY. 

In  New  York  City  may  Employ  Counsel. 

The  former  statute  applicable  to  the  county  of  New 
York  as  to  the  employment  of  counsel  by  district  attorney 
is  unaffected  by  the  present  County  Law,  and  where  the 
presiding  judge  taxes  the  value  of  such  legal  services,  his 
decision  cannot  be  questioned  collaterally  and  payment 
thereof  by  the  comptroller  may  be  compelled  by  man- 
damus.     People  ex  rel.  Mclntyre  v.  Coler,  23. 

EVIDENCE. 

1.  Statement  Read  in  Presence  of  Accused. 

A  statement  of  a  third  party,  which  in  its  nature  is 
hearsay  and  incompetent,  can  only  be  made  competent 
when  it  is  read  to  the  defendant  under  such  circumstances 
that  he  is  called  upon  to  deny  it,  so  that  his  failure  to 
deny  it  can  be  deemed  an  acquiescence  in  its  truth.  Peo- 
ple V.  Young,  502. 
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2.  Same. 

A  statement  made  by  B,  who  was  indicted  with  de- 
fendant for  murder,  was  read  over  to  B  by  the  police 
^  captain,  in  presence  of  defendant,  who  refused  to  say  any- 
thing, being  cautioned  by  the  captain  not  to  speak  as  it 
would  be  used  against  him.  Held,  that  the  admission  of 
such  statement  upon  defendant's  trial  was  reversible  error. 
Id. 

Hatch  and  O'Brien,  JJ.,  dissenting. 
See  Abduction,  Appeal,  Abson,  Gambling,  Teial. 


FORGERY. 

1.  Indictment. 

If  a  paper  set  forth  in  an  indictment  and  of  which 
forgery  is  predicated  does  not,  either  upon  its  face  or  by 
the  averment  of  extrinsic  facts,  affirmatively  appear  to  be 
an  instrument  which,  if  genuine,  would  be  operative,  the 
indictment  is  bad  as  failing  to  state  facts  to  constitute  a 
crime.     People  v.  Drayton,  1. 

2.  Appeal — Code  Grim.  Pro.,  Sec.  519. 

An  appeal  is  given  as  matter  of  right  from  a  judgment 
aflSrming  or  reversing  a  judgment  for  the  defendant  on  a 
demurrer  to  the  indictment,  by  section  519,  Code  Criminal 
Procedure.     Id. 

GAMBLING. 

1.  Evidence — ^Penal  Code,  Sec.  344b. 

Section  344  of  the  Penal  Code  is  constitutional.  Peo- 
ple ex  rel.  Wilson  v.  Flynn,  Warden,  491. 

2.  Same. 

The  provision  of  section  344b  of  the  Penal  Code,  that 
possession  of  "  policy  slips "  is  presumptive  evidence  of 
possession  thereof  knowingly  and  in  violation  of  section 
344s,  does  not  apply  to  the  possession  and  use  of  such 
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articles,  disconnected  from  their  use  in  playing  policy, 
and  can  be  applied  only  when  the  People  have  shown  that 
the  articles  were  found  under  sudi  circumstances  and 
conditions  as  indicate  that  they  may  have  been  used  in 
connection  with  the  place  used  for  doing  the  prohibited 
acta.      Id. 

3.  Pool  IIoom — Penal  Code,  Sec.  351 — Exceptions. 

The  keeping  of  premises,  not  located  upon  a  race  track, 
for  recording  and  registering  bets  on  horse  races,  docs  not 
fall  within  the  exceptions  of  section  351,  Penal  Code, 
making  it  a  felony,  "  except  when  another  penalty  is  pro- 
vided," or  "  when  an  exclusive  penalty  is  provided  by  law 
for  an  act  hereby  prohibited."     People  v.  Levoy,  49(5. 

4.  Same — Betting. 

The  court  is  required  to  charge  the  jury  as  what  con- 
stitutes betting  within  the  meaning  of  the  Code,  where  it 
has  fully  and  fairly  submitted  to  them  all  the  questions 
which  the  facts  warranted  and  to  which  the  defendant  was 
entitled.      Id. 

6.  Same. 

The  fact  that  the  witnesses  for  the  People  were  engaged 
in   procuring  evidence  for  the  purpose  of  detecting  and 
fumi-sliing   the  offense  does  not  constitute  them   accom- 
plices in  the  transaction.      Id. 
(>.  Policy  Playing — Penal  Code^  Sec.  344b. 

Section  344b  of  the  Penal  Code  forbidding  policy  play- 
ing is  ei>nstitutional.      People  ex  rel.  Wilson  v.  Flynn,  78. 

7.  Constitutional  Question  May  be  Eaised  on  Weit  of 

Habeas  Corpus. 

Where  on  a  habeas  ooipus  proceeding  there  are  no  un- 
oontroverteil  factvS  before  the  court  and  the  jurisdiction 
and  authority  of  the  magistrate  to  commit  are  alone  dis- 
puttxl,  the  question  of  the  constitutionality  of  the  section 
of  tlie  Penal  Coilo  is  clearly  raised  in  a  proceeding  by 
haln^is  cH>rpus  without  the  aid  of  a  writ  of  certiorari.      Id. 
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GRAND  LARCENY. 

1.  Grand  Larceny — Penal  Code^  Sec.  529. 

Defendant,  who  was  registered  at  a  hotel  under  the 
name  of  John  D.  Wilson,  paid  his  bill  with  a  check  of  one 
Dolan,  payable  to  and  endorsed  with  his  assumed  name, 
making  no  express  representation,  and  was  paid  $64.45 
difference  in  change  by  the  cashier.  The  check  was  r^ 
turned,  marked  "no  account,"  and  it  appeared  that  no 
such  man  as  Dolan  had  an  account  at  the  bank  on  which 
the  check  was  drawn.  The  defendant  said  to  the  oflBcer 
who  arrested  him  on  a  warrant  "  on  a  bad  check  in  the 
Hotel  Navarre,"  "  Now  we  can  straighten  this  matter  out, 
I  can  get  money  and  make  good  that  check.  You  have  no 
feeling  against  me,  have  you."  Held,  that  evidence  of 
these  facts  was  wholly  insufficient  to  warrant  a  conviction 
under  section  529  of  the  Penal  Code.  People  v.  White- 
man,  461. 

2.  Same — ^Penal  Code,  Sec.  528. 

The  rule  is  necessarily  quite  different  with  reference  to 
the  criminal  liability  in  having  a  personal  check  cashed 
and  in  having  a  check  payable  to  one's  order  cashed,  as  in 
the  former  case  he  is  presumed  to  know  the  condition  of 
his  own  bank  account      Id. 

3.  Same. 

Where  neither  the  signatures  nor  financial  standing  of 
the  drawer  or  payee  is  known,  tliere  is  no  adequate  pro- 
tection afforded,  either  by  the  civil  or  criminal  law,  to  one 
paying  such  a  check  without  inquiry  and  obtaining  satis- 
factory representations.      Id. 

See  Indictment. 
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HABEAS  CORPUS. 

1.  Commitment  of  Vagbant  to  Wobkhouse. 

Although  a  policeman  had  no  authority  to  arrest  relator 
for  knowingly  residing  in  a  house  of  ill-fame  without  a 
warranty  it  by  no  means  follows  that  the  magistrate  had, 
therefore,  no  jurisdiction  to  hear  and  determine  the  matter 
of  the  crime  witii  which  relators  stood  charged.  People 
ex  rel.  Edwards  v.  Warden,  405. 

2.  Same — Greateb  New  Yobk  Chabteb,  Sec.  710. 

Where  relators  were  committed  to  the  workhouse  after 
January  1,  1902,  there  must  be  a  statement  of  the  written 
consent  of  the  committing  magistrate  endorsed  on  the 
order  of  commitment  set  forth  in  the  traverse,  or  that  all 
the  requirements  of  section  710  have  been  met  before  any 
legal  detention  is  shown.      Id. 

3.  Same. 

Said  section  does  not  require  the  warden  of  the  city 
prison  to  serve  a  prisoner  with  a  copy  of  any  order  within 
twenty-four  hours  after  her  commitment,  and  certainly 
not  with  an  order  of  discharge  which  had  not  been 
granted.      Id. 

4.  Retubn  Chaeteb  Geeateb  New  Tobk,  Sec.  710. 

A  return  to  a  writ  of  habeas  corpus  that  relator  was 
held  in  a  workhouse  under  a  commitment  by  a  magistrate 
and  accompanied  a  copy  of  the  commitment,  and  setting 
forth  all  the  proceedings,  need  not  show  on  its  face  any 
record,  whether  such  person  has  been  committed  after 
January,  1902,  as,  if  relator  claims  that  she  is  illegally 
detained,  because  entitled  to  the  benefit  of  section  710  of 
the  Greater  New  York  Charter,  she  should  have  traversed 
the  return  by  alleging  a  state  of  facts  warranting  her  dis- 
charge under  said  section.  People  ex  rel.  Edwards  v. 
Warden,  401. 
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Same. 

It  need  not  affirmatively  appear  in  the  oommitment  that 
the  magistrate  acquired  jurisdiction  under  a  warrant.    Id. 

Same. 

Where  relator  had  a  hearing  before  the  magistrate  on  a 
charge  of  larceny,  who  held  him  for  grand  larceny,  but 
the  grand  jury  failed  to  indict,  but  sent  the  case  to  Special 
Sessions  upon  the  charge  of  petit  larceny,  he  is  not  en- 
titled to  a  discharge  because  the  magistrate  erred  in  send- 
ing the  case  to  the  grand  jury  in  the  first  instance.  Peo- 
ple ex  rel.  O'Brien  v.  Hayes,  616. 

See  Gambmng. 


INDICTMENT. 

1.  Indictment. 

The  inspection  of  the  minutes  of  the  grand  jury  is  not 
a  right  which  any  indicted  person  possesses,  and  the  leave 
to  examine  lies  in  the  discretion  of  the  court  People  v. 
Diamond,  448. 

2.  Same — Gband   Juby   May   Examine  in   the   Fiest   In- 

stance. 

The  grand  jury  is  a  court  of  original  inquiry,  and  its 
scope  of  inquiry  is  not  limited  to  cases  where  a  prelimin- 
ary examination  has  been  had  before  a  magistrata      Id. 

3.  Same. 

The  facts,  concerning  a  disorderly  house,  collected  by 
a  faithful  discharge  of  duty  by  a  police  captain  could  be 
used  for  either  one  of  two  purposes,  either  to  repress  the 
crime  or  to  hold  the  proprietress  of  the  house  in  terrorem 
for  tribute,  and  where  the  testimony  is  wholly  barren  of 
any  proof  of  defendant  to  use  it  to  repress  it  was  sufficient 
to  support  a  verdict  that  he  wilfully  omitted  to  discharge 
his  duty.     Id. 
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4.  Same. 

A  modified  effort  to  enforce  the  laws  is  not  sufficient, 
nor  have  the  police  officers  any  discretion  in  the  premises. 
Id. 

5.  Evidence. 

Upon  the  trial  of  a  police  captain  for  failing  to  suppress 
a  house  of  prostitution,  weekly  reports  of  defendant  statr 
ing  that  the  place  in  question  was  not  a  house  of  prostitu- 
tion are  admissible  in  evidence  where  limited  by  the  court 
to  the  question  of  the  wilfulness  of  defendant  in  failing 
to  discharge  Id. 
G.  Motion  to  Dismiss — Code  Crim.  Pro.,  Secs.  313,  671. 

A  motion  to  dismiss  an  indictment  must  be  made  on  one 
of  the  grounds  stated  in  section  313,  Code  of  Criminal 
Procedure.  Section  671  is  a  substitute  for  a  nolle  prosequi 
under  the  old  practioe.      People  v.  Montgomery,  221. 

7.  Code  Crim.  Pro.,  Sec.  331. 

Where  there  is  no  demurrer  taken  to  an  indictment,  the 
discussion  as  to  its  sufficiency  must  be  limited  to  objections 
that  the  court  did  not  have  jurisdiction  over  the  subject 
of  the  indictment^  and  that  the  facts  stated  do  not  consti- 
tute a  crime.     People  v.  Gosem,  255. 

8.  Same. 

Where  in  an  indictment  the  same  offense  is  charged  in 
various  counts,  some  of  which  are  defective,  but  any  one 
of  which  is  legally  sufficient,  a  conviction  under  a  general 
verdict  of  guilty  may  be  had  upon  the  count  that  is  good. 
Id. 

9.  Same — Code  Crim.  Pro.,  Sec.  283. 

An  indictment  which  charges  the  defendant  with  "  con- 
triving, fabricating,  propagating  and  spreading"  false 
rumors,  charges  the  full  equivalent  of  the  statutory  word 
"  circulate,"  as  used  in  section  283,  Code  Crim.  Pro.,  and 
further  charges  motive,  intent  and  guilty  knowledge.      Id. 
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10.  Same. 

A  conspiracy  to  depress  the  market  value  of  a  certain 
stock  by  false  statements,  that  the  company  was  going  into 
the  hands  of  a  reoedver  and  that  a  decision  would  be 
handed  do\vn  by  the  Supreme  Court  fixing  a  tax  on  its 
gross  earnings,  is  one  to  injure  trade  and  commerce  and 
indictable.     Id. 

11.  Same — Trial. 

Where  tlie  court  notifies  the  jury  that  it  has  been  au- 
thoritatively informed  that  sinster  influence©  were  at  work 
to  corrupt  some  of  their  number,  and  that  tliereforo  the 
unusual  course  was  pursued  of  keeping  them  together  un- 
til the  case  was  submitted  to  them,  it  was  intended  as  a 
wai'ning  and  not  as  coercion,  and  the  justice  was  right  in 
denying  a  motion  of  defendant  to  discharge  the  jury  and 
withdraw  the  case.     Id. 

12.  Plea    in    Abatement    Abolished — Code    Crim.    Pro.^ 

Secs.  273,  321,  323,  332,  334. 

The  provisions  of  the  Criminal  Code  are  explicit  and 
the  authorities  are  decisive  that  a  plea  on  information  and 
belief,  by  a  defendant  indicted  for  conspiracy,  that  one 
of  the  members  of  the  grand  jury  that  found  the  indict- 
ment was  a  non-resident  of  the  county,  and  that,  therefore, 
the  indictment  was  void,  is  not  a  plea  authorized  by  the 
law  and  is  inadmissable.  '  People  v.  Scannel  and  Marks, 
266. 

13.  Grand  Larceny. 

An  indictment  for  grand  larceny,  alleged  that  certain 
I)ersons  named  conspired  to  commit  the  crime  but  sot  forth 
that  the  actual  stealing  was  done  by  Harris,  deecribed  the 
manner  in  which  the  stealing  was  accomplished,  and  al- 
leged "  that  tlie  words,  pretenses,  statements  of  tlie  said 
James  A.  Harris  were  done  and  spoken  at  the  instance 
and  request  of  said  Wesley  Wheeler."  Held  to  suffi- 
ciently charge  that  Harris,  in  recovering  the  stolen  money. 
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acted  as  the  agent  of  the  defendant,  Wheeler.      People  v. 
Wheeler,  206. 

14.  Same. 

Where  the  owner  of  a  residence  is  induced  to  purchase 
certain  adjoining  vacant  lots  by  false  representations  of 
a  conspirator  who  pretends  to  own  the  lota  and  states  that 
he  will  erect  a  soap  factory  thereon  so  as  to  become  a  nui- 
sance the  fact  that  such  conspirator,  after  ihe  residence 
owner  had  agreed  to  purchase,  but  before  he  paid  the  price, 
acquired  the  legal  title  to  the  lots,  does  not  prevent  sudi 
representations  being  used  as  a  base  for  procuring  an  in- 
dictment     Id. 

15.  MuBDEB  OB  Manslaughteb — Lapse  of  Five  Yeabs  fbom 

Commission  of  Cbime — Code  Cbim.  Pbo.,  142. 

Upon  the  trial  of  an  indictment  for  murder  in  the  sec- 
ond degree,  after  the  finding  of  a  verdict  of  manslaughter, 
defendant's  counsel  for  the  first  time  moved  that  on  the 
indictment,  evidence,  certificate  of  conviction  and  the 
whole  record  of  the  case  that  the  defendant  be  disdiarged, 
upon  the  ground  that  the  statute  of  limitations  was  a  bar 
to  any  prosecution  for  the  crime  of  manslaughter,  which 
motion  was  denied.  Held,  no  error,  as  the  appellant  hav- 
ing voluntarily  taken  advantage  of  the  verdict,  was  not 
entitled  to  be  discharged  on  arrest  of  verdict  of  judgment 
unless  it  appeared  that  there  was  not  sufficient  evidence  to 
convict  him  of  any  crime.     People  v.  Austin,  12. 

16.  Same — Statute  of  Limitations. 

The  question  that  the  offense  of  which  accused  had  been 
convicted  was  barred  by  the  statute  of  limitations  was  not 
presented  on  a  motion  on  arrest  of  judgment.      Id. 

17.  Rape. 

Pending  the  trial  of  defendant  upon  an  indictment  for 
rape  what  purported  to  be  another  indictment  was  pre- 
sented against  defendant  for  the  same  offense,  and  an 
order  was  made  directing  that  the  first  be  superseded  by 
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the  second.  Held,  that  the  so-called  indictment  was  void 
ab  initio  and  that  the  order  was  invalid  and  without  au- 
thority and  being  made  under  a  misapprehension  and 
without  knowledge  of  the  facts,  it  was  entirely  competent 
for  the  court  to  correct  the  error  and  set  the  order  aside. 
People  V.  Mosier,  641. 

18.  Same. 

An  indictment  which  charges  that  at  a  time  and  place 
specified,  defendant  "  unlawfully  and  feloniously,  with 
force  and  arms,  in  and  upon  Euby  Slaight,  then  and  there 
being  she,  the  said  Kuby  Slaight  then  and  there  not  being 
the  wife  of  him,  the  said  Charles  O.  Morris,  wilfully  and 
feloniously  did. make  an  assault  and  did  then  and  there, 
by  forcibly  overcoming  her  resistance  and  against  her  will, 
and  without  her  consent,  attempt  to  perpetrate  an  act  of 
sexual  intercourse  with,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of 
the  people  of  the  State  of  Xew  York  and  their  dignity." 
Held,  that  it  sufficiently  charged  defendant  with  having 
attempted  to  commit  the  crime  of  rape.      Id. 

19.  Same — ^Felonious  Intent. 

Held  that  the  allegation  that  the  acts  committed  by  the 
defendant  were  "  feloniously  "  done  is  sufficient  to  charge 
him  with  having  "  intended  "  to  attempt  to  commit  rape. 
Id. 
19.  Chakgino  More  Than  One  Crime,  Code  Cbim.  Pro., 
Secs.  278,  279 — Penal  Code,  Sec.  530,  Subd.  13 ;  Sec. 
531,  Sued.  2. 

An  indictment  charging  defendants  with  having  un- 
lawfully taken  and  appropriated  to  their  own  use  tlio  sum 
of  $2,000,  and  also  charging  in  tJie  same  count  that  de- 
fendants unlawfully  took  from  the  person  of  one  M.  B. 
a  sum  of  money,  stated  in  the  indictment  to  have  been 
$2,000,  improperly  charges  two  offenses  in  a  single  count: 
First,  grand  larceny  in  the  first  degree;  second,  grand  lar- 
ceny in  the  second  degree.      People  v.  Frazier,  226. 
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20.  U.  S.  Constitution,  Fifth  Amendment. 

The  fifth  amendment  to  the  federal  constitution,  which 
declares  that  no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  unless  on  a  presentment  or 
indictment  of  a  grand  jury  does  not  apply  to  the  States, 
but  only  to  tlie  federal  govoniment  and  courts,  but  artido 
1,  section  6,  of  the  State  constitution  does  apply,  and 
where  a  district  attorney  elects  to  prosecute  a  misde- 
meanor by  indictment  he  must  do  so  through  the  medium 
of  a  legally  constituted  grand  jury  and  by  an  indictment 
that  is  good  at  law,  both  as  to  form  and  substance,  and 
defendants  charged  witli  misdemeanor  have  a  legal  right 
to  raise  the  question  of  the  illegal  character  of  the  grand 
jury  which  found  the  indictment  People  v.  Scannell  and 
]\rarks,  321. 

21.  Same — Grand  Jury. 

WTiere  a  grand  jury  has  been  selected  and  drawn  accord- 
ing to  law,  and  has  been  impanelled  and  sworn  and  recog- 
nized by  the  court  as  the  grand  jury,  and  an  indicement, 
legal  and  formal  on  its  face,  is  presented  by  that  body,  a 
record  is  thereby  made  which  has  in  fact  all  the  sanctions 
required  by  the  constitution  and  the  laws,  and  in  the  ab- 
sence of  convincing  proof  beyond  all  reasonable  doubt  that 
the  grand  jury  has  either  by  mistake  or  intention  imposed 
a  manifest  and  substantial  wrong  upon  the  defendant,  and 
that  the  apparent  record  is  not  in  fact  the  true  record  of 
the  court,  it  should  not  be  vacated  or  sot  aside  upon  a  sug- 
gestion that  a  mere  technical  or  hypothetical  wrong  has 
been  sustained.      Id. 

22.  Same. 

The  fact  that  two  members  of  the  grand  jury,  one  of 
whom  had  been  excused  from  serving  and  the  other  of 
whom  withdrew  after  hearing  some  of  the  testimony  but 
took  no  part  in  the  finding  of  the  indictment,  were  perhaps 
not  actual  residents  of  the  county  when  the  indictment  was 
found,  does  not  invalidate  it.      Id. 
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LABOK  LAW. 

1.  Laboe  Law  Constitutional — Laws  1897,  Chapter  415. 

Section  110  of  the  Labor  Law,  providing  that  "  Xo  em- 
•  ploye  shall  be  required  or  permitted  to  work  in  a  biscuit, 
bread  or  cake  bakery  or  confectionary  establishment  moi-o 
than  sixty  hours  in  any  one  week  or  more  than  ten  hours 
in  any  one  day,  unless  for  the  purpose  of  making  a  shorter 
work  day  on  the  last  day  of  the  week,  nor  more  hours  per 
day  for  the  number  of  days  during  such  week  in  which 
such  employe  shall  work,"  is  a  valid  exercise  of  the  iK)lice 
power  of  the  State  and  is  constitutional.  Pe»jple  v. 
Lochner,  521. 

2.  Same — Indictment. 

The  indictment  charged  that  defendant  committed  the 
crime  of  misdemeanor,  second  offense,  to  wit,  with  having 
violated  article  8,  section  110  of  chapter  415  of  Laws  of 
1897,  known  as  the  Labor  Law  of  the  State  of  Xew  York, 
in  permitting  an  employee  working  i&r  him  in  his  bakery 
to  work  more  than  sixty  hours  in  one  week.  Held  good, 
as  it  followed  the  language  of  the  statute. 

3.  Same. 

Section  384h,  subdivision  1,  of  the  Penal  Code,  which 
makes  penal  the  violation  of  any  law  under  which  any 
person  or  corporation  "  who,  contracting  witli  the  State 
or  a  municipal  corporation,  shall  require  more  than  eight 
hours'  work  for  a  day's  labor,"  held  unconstitutional. 
People  V.  Orange  Co.  Road  Con.  Co.,  317,  reversed  in  73 
App.  Div.  380. 

LARCENY. 

1.  Penal  Code,  Sec.  528 — Stock  Broker. 

A  complaint  charged  that  T.  had  a  deposit  with  de- 
fendant, $167,  to  be  used  as  a  margin  in  speculating  in 
stocks  for  T.'s  account:  that  T.  received  notice  that  de- 
fendant had  sold  certain  stock  at  certain  figures;  that  no 


Digitized  by  VjOOQIC 


590  INDEX. 

transactions  were  to  be  made  for  T.  except  upon  direction, 
and  he  had  given  no  orders;  that  the  transactions  in  fact 
did  not  take  place,  and  that  the  statement  by  defendant 
as  to  sale  of  stock  was  made  to  show  a  loss  of  the  margin 
and  to  appropriate  the  money  to  his  ow^n  use.  Held,  that 
the  complaint  failed  to  set  forth  any  criminal  offense. 
People  V.  Paine,  60. 

2.  Same. 

The  fact  that  defendant,  after  he  had  the  money  in  his 
possession,  made  misstatements  as  to  alleged  purchases  or 
sales  doee  not  constitute  a  crime.  Complainant  parted 
with  nothing  on  the  faith  thereof,  did  not  alter  his  position 
in  consequence,  and  was  not  in  any  manner  deceived  as  to 
the  pecuniary  injury.      Id. 

3.  Saaie — Sale  of  Lot. 

False  statements  made  to  the  owner  of  a  residence  by  a 
party  that  he  was  the  owner  of  the  adjoining  lots  and  was 
about  to  erect  a  soap  factory  thereon,  do  not  constitute 
false  pretenses  within  the  meaning  of  section  528  of  the 
Penal  Code.      People  v.  Wheeler,  270. 

4.  Same. 

A  man  is  not  guilty  of  larceny  by  false  pretense,  be- 
cause he  has  not  titJe  to  either  the  real  estate  or  personal 
property  which  he  undertakes  to  sell,  or  says  he  owns,  pro- 
vided he  vests  good  title  in  the  purchaser  at  the  time  he 
pays  the  consideration  for  the  property.      Id. 

5.  Same — Attorney   Obtaining   Money  by  False   State- 

ments TO  A  Woman,  that  She  Would  be  Criminally 
Prosecuted. 

Where  an  attorney  went  to  a  woman  who  had  been  sub- 
poenaed to  appear  upon  the  investigation  of  a  man's  death, 
but  had  been  privately  interviewed  by  the  coroner  and 
sent  home,  and  by  telling  her  that  there  was  strong  evi- 
dence against  her  and  that  the  proceedings  were  started, 
eta,  but  if  she  would  give  him  twenty-five  dollars  he  would 
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settle  arrangements  so  she  couldn't  be  looked  ujx  it  is 
enough  to  uphold  a  ci^nviction  of  tlie  attorney  under  jiHX*- 
tion  528  of  the  Penal  C\>de.      People  v,  Monroe.  %">. 

6.  At  Commox  Law — ilisAPPKOPRiATioN  of  Pubmo   FrNUS 

BY  Officer  is  Not. 

Evidence  that  defendant  gave  a  cheek  on  his  bi\nk  for 
overdrawing  his  account  to  the  city  treasurer,  who  in- 
dorsed it  and  accompanied  by  the  defendant  obtained  its 
payment  by  tlie  paying  teller  of  the  city  officio,  that  tho 
check  was  placed  in  the  toller's  drawer  and  never  paid 
would  not  uphold  an  indictment  for  common  law  larceny, 
as  the  money  was  not  taken  against  the  will  of  tlie  jios- 
sossor.      People  v.  Dilcher,  5-17. 

7.  Embezzlement. 

ilisappropriation  of  public  funds  by  a  public  officc^r  is 
not  larceny  at  common  law,  and  to  reach  this  class  of 
offenders  the  crime  of  embezzlement  was  created  by 
statute.     Id. 

8.  Same. 

A  defendant  cannot  be  convicted  for  obtaining  com- 
plainant's money  by  fraudulent  repro^oii  tat  ions  under  an 
indictment  which  charged  only  common  law  lanvny. 
People  V.  Miller,  67. 

9.  Same. 

Where  complainant  influenced  by  the  false  and  fraudu- 
lent representations  made  by  defendant  through  public 
circulars  and  advertisements,  voluntarily  gave  defendant 
her  money  to  gamble  in  stocks  in  hia  own  name  if  ho  sees 
fit,  but  expecting  an  enormous  interest  and  on  demand,  the 
return  of  a  similar  amount  of  money, — it  does  not  con- 
stitute common  law  larceny.      Id. 

10.  Same — Trial. 

The  refusal  of  the  court  to  charge  the  jury  that  if  the 
defendant  obtained  the  money  by  false  representations  ho 
could    not   be    convicted    under    the    indictment,    which 
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charged  common  law  larceny,  was  so  prejudicial  to  de- 
fendant's interest  as  to  entitle  him  to  a  reversal  of  the 
conviction.      Id. 


LIQUOR   TAX    LAW. 

1.  Jurisdiction. 

Such  important  property  rights  are  involved  and  the 
punishment  provided  for  violation  of  the  Excise  Law  is 
so  severe  that  the  proprietor  of  a  liquor  store  in  Xew  York 
city  charged  in  the  Court  of  Special  Sessions  with  a  mis- 
demeanor in  violating  said  law  should  be  granted  a  cer- 
tificate that  the  charge  be  proceeded  with  by  indictment 
so  that  he  may  have  a  jury  trial.     People  v.  Cornyn,  101. 

2.  Same — Bab-keepers  and  Employees. 

The  consequences  which  follow  the  conviction  of  an  em- 
ployee are,  however,  so  much  less  severe  that  when  no 
unusual  facts  are  alleged  such  certificate  will  not  be 
granted.      Id. 

MANSLAUGHTER. 

1.  Instruction  to  Jury. 

On  the  trial  of  an  indictment  of  manslaughter  in  the 
first  degree,  the  direct  evidence  of  the  prosecution  was  that 
because  of  the  disobedience  of  a  little  girl  five  years  old 
defendant  struck  her  several  times  on  the  head  with  an 
iron  poker  and  afterwards  stamped  on  her.  Defendant 
denied  this,  chiiming  that  she  had  fallen  from  a  boat. 
There  was  further  testimony  from  a  witness  who  swore 
that  defondaiit  admitted  to  him  that  he  had  given  the 
child  a  g(H)(l  thrashing,  etc.  The  jury  asketl  for  instruc- 
tion as  tx>  whether  they  could  find  for  a  different  degree  of 
manslaughter  tlian  the  first  and  tlio  court  replied,  "  I  will 
say  to  you  that  I  don't  think,  under  the  evidence  in  this 
case,  that  you  can  find  the  defendant  guilty  of  a   lesser 
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degree  of  manslaughter.  If  you  find  that  the  defendant 
did  strike  1i.ese  blows  with  the  poker,  and  that  they  re- 
sulted in  the  death  of  the  child,  the  defendant  is  guilty 
of  manslaughter  in  the  first  degree.  If  he  did  not  strike 
them  he  is  not  guilty  in  any  degree.  You  may  retira" 
Held  correct  instruction,  as  the  evidence  must  show  re- 
fendant  guilty  of  the  precise  crime  found  by  the  jury. 
People  V.  De  Garmo,  531. 

2.  In^dictment  foe — Convictiois^  Thereunder  for  Assault 

— Code  Crim.  Pro.,  Sec.  444. 

Laws  1900,  chapter  625,  amending  section  444  of  the 
Code  of  Criminal  Procedure,  so  as  to  provide  that  upon  a 
trial  for  murder  or  manslaughter  there  might  be  a  con- 
viction of  assault  does  not  apply  to  a  defendant  who  was 
indicted  before  but  tried  after  the  passage  of  such  amend- 
ment    People  V.  Cox,  249. 

3.  Same. 

Where,  on  the  trial  of  an  indictment  for  manslaughter, 
held  prior  to  taking  eifect  of  the  amendment  of  1900  to 
section  445  of  the  Code  of  Criminal  Procedure,  the  judge 
charges  the  jury  that  they  might  find  defendant  guilty  of 
assault,  and  they  did  so  find,  a  motion  for  the  discharge 
of  defendant,  on  the  ground  that  the  verdict  was  equiva- 
lent to  an  acquittal,  was  proper  and  it  was  not  necessary 
to  make  a  motion  for  a  new  trial  in  order  to  raise  the 
question.      Id. 

4.  Self-Defense — Penal  Code,  Secs.  26,  205. 

In  order  to  prove  the  justification  of  killing  in  self- 
defense,  which  the  law  contemplates,  it  is  not  necessary 
to  establish,  that  in  fact,  great  personal  injury  would  have 
been  actually  inflicted.  The  defendant  has  the  right  to 
act  upon  appearances,  and  if  they  were  of  such  a  char- 
acter as  to  furnish  a  reasonable  ground  for  believing  such 
danger  to  be  imminent,  he  is  justified  in  acting  upon  such 
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appearances,  and  will  be  excused  for  his  act      People  v 
Cantx)r,  375. 

5.  Same — Bubden  of  Pboof. 

The  burden  is  upon  the  people  throughout  the  trial  to 
establish  the  crime  charged  beyond  a  reasonable  doubt, 
and  if  upon  the  whole  case,  considering  all  the  testimony 
given  by  the  defendant,  there  arises  a  reasonable  doubt  of 
the  defendant's  guilt,  he  becomes  entitled  to  an  acquittal. 
Id. 

6.  Same — Chaege  to  Juey. 

Where  the  charge  is  such  that  the  jury  must  have  re- 
ceived the  impression  that  the  burden  of  justifying  the  act 
rested  upon  the  defendant  and  that  it  was  not  sufficient 
that  the  defense  raised  a  reasonable  doubt  of  the  guilt  of 
the  defendant  of  the  crime  charged,  it  is  prejudicial  to 
the  rights  of  defendant      Id. 

MURDER. 

1.  Evidence — Pboof   of   Othee   Crimes   not   Alleged  in 

Indictment. 

The  general  rule  of  evidence  is  that  when  a  man  is  put 
upon  trial  for  one  offense,  he  is  to  be  convicted,  if  at  all, 
by  evidence  which  shows  that  he  is  guilty  of  that  offense 
alone,  and  under  ordinary  circumstances,  proof  of  his 
guilt  of  one  or  a  score  of  other  offenses  in  his  lifetime,  is 
wholly  excluded.     People  v.  Molineux,  120. 

2.  Same — Exception  to  Rule. 

Generally  speaking,  evidence  of  other  crimes  is  oom^ 
petent  to  prove  the  sjx^cifio  crime  charged  when  it  tends 
to  establisli  (1)  motive,  (2)  intent,  (3)  the  absence  of 
mistake  or  aocident,  (4)  a  common  scheme  or  plan  em- 
bracing the  commission  of  two  or  more  crimes  so  related  to 
each  other  that  proof  of  one  tends  to  establish  the  others. 
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(5)  the  indent! ty  of  tlie  person  witli  the  commission  of  the 
crime  on  trial.      Id. 

3.  Same — Motive. 

WTien  evidence  of  extraneous  crimes  has  been  held  com- 
petent upon  the  existence  of  motive,  it  must  be  either  the 
specific  motive,  underlying  the  particular  crime  charged, 
or  a  motive  common  to  all  of  the  crimes  sought  to  be 
proved.     Id. 

4.  Intent. 

While  previous  offenses  of  a  similar  character  by  the 
same  person  may  be  proved  to  show  felonious  intent,  such 
testimony  has  no  weight  where  it  fails  to  throw  any  light 
upon  the  intent  with  which  the  subsequent  crime  was  com- 
mitted, or  to  support  or  strengthen  the  inferences  as  to 
intent  which  may  be  drawn  from  the  evidence  tending  to 
show  that  defendant  committed  the  subsequent  crima     Id. 

5.  Same — Mistake  or  Accident. 

Where  a  rare,  subtle  and  deadly  poii^on  was  mixed  with 
a  harmless  powder  of  common  use  and  sent  by  mail  at 
Christmas  time  to  the  victim,  proof  of  a  prior  extraneous 
crime  of  similar  character  could  not  be  necessary  or  proper 
to  antici^te  the  impossible  defense  of  accident  or  mis- 
taka      Id. 

6.  Same — Common  Pi^n  ob  Scheme. 

To  make  one  criminal  act  evidence  of  another,  a  con- 
nection between  them  must  have  existed  in  the  mind  of 
the  actor  linking  them  together  for  some  purpose  he  in- 
tended to  accomplish ;  or  it  must  be  necessary  to  identify 
the  person  of  the  actor  by  a  connection  which  shows  that 
he  who  committed  the  one  must  have  done  the  other.      Id. 

7.  Same — Identity. 

The  mere  fact  that  two  crimes  are  parallel  as  to  the 
method  and  means  employed  in  their  execution  does  not 
serve  to  identify  the  defendant  as  the  person  guilty  of  the 
crime,  unless  his  guilt  of  the  latter  crime  may  be  inferred 
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from  its  similarity  to  the  former,  and  where  there  is  no 
evidence  showing  that  defendant  committed  the  former 
crime,  and  that  no  other  person  could  have  committed  the 
subsequent  crime,  such  an  inference  is  not  justifiabla      Id. 

8.  Same. 

The  declarations  of  a  victim  of  a  former  poisoning,  to 
his  physician,  that  he  received  a  box  of  medicinal  powder 
claimed  to  have  contained  the  poison  used,  through  the 
mails,  are  incompetent  upon  the  trial  of  the  charge  of  the 
subsequent  poisoning  of  another  person  by  a  similar 
poison,  also  received  through  the  mails.      Id. 

9.  Same — Evidence  as  to  Handwriting  at  Common  Law. 

While  under  the  common  law  comparison  of  handwrit- 
ing might  be  made  between  documents  properly  in  evi- 
dence for  other  purposes,  and  the  disputed  writing,  in 
order  to  determine  whether  the  writer  of  the  other  docu- 
ments was  also  the  writer  of  the  disputed  paper,  yet  no 
document  could  be  introduced  merely  as  a  standard  of 
comparison  with  the  disputed  writing.      Id. 

10.  Same — Disputed  Whiting  Under  the  Statutes. 

The  "  disputed  writing  "  referred  to  by  the  statutes  is 
any  writing  which  one  party  upon  a  trial  »eeks  to  prove 
as  the  genuine  handwriting  of  any  person,  and  which  i-^ 
not  admitted  to  be  such,  providing  the  writing  is  not  in- 
admissible under  other  rules  of  evidence.      Id. 

11.  Same — Comparison  with  Requested  Writings. 

Writings  made  by  the  accused  at  the  request  of  a  hand- 
writing expert  retained  by  the  police  authorities  while  the 
inquest  was  in  progress  upon  a  death  by  poisoning  and 
while  defendant  was  suspected  to  his  own  knowledge  of 
being  the  murderer  and  under  subpoena  to  testify  but  not 
under  arrest,  are  submissible  as  standards  of  comparison 
•^  at  the  subsequent  trial,  with  the  handwriting  upon  a 
package  containing  poison  which  he  is  accused  of  having 
feloniously  sent  through  the  mails.      Id. 
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12.  Same — ^Rules  as  to  Standards  of  Comparison. 

The  genuineness  of  writings  which  when  "  proved  to  the 
satisfaction  of  the  court"  may  be  compared  with  a  dis- 
puted writing,  may  be  established  (1)  by  the  concession 
by  the  person  sought  to  be  charged  with  the  disputed  wrilr 
ing  made  at  or  for  the  purposes  of  the  trial,  or  by  his 
testimony;  (2)  or  by  witnesses  who  saw  the  standard 
written,  or  to  whom,  or  in  whose  hearing,  the  person 
sought  to  be  charged  acknowledged  the  writing  thereof; 
(3)  or  by  witnesses  whose  familiarity  with  the  handwritr 
ing  of  the  person  who  is  claimed  to  have  written  the 
standard  enables  them  to  testify  to  a  belief  as  to  its 
genuineness;  (4)  or  by  evidence  showing  that  the  reputed 
writer  of  the  standard  has  acquiesced  in  or  recognized  the 
same,  or  that  it  has  been  adopted  and  acted  upon  by  him 
in  his  business  transactions  or  other  conoema      Id. 

13.  Same — ^Rule  of  Evidence  in  Civil,  and  Criminal.  Cases. 

In  civil  cases  the  genuineness  of  writing  for  compari- 
son with  disputed  writings  must  be  established  by  a  fair 
preponderance  of  the  evidence,  and  in  criminal  cases  be- 
yond a  reasonable  doubt.     Id. 

14.  Same — Constitutional     Law — 'N.     Y.     Constitution, 
Art.  I,  Sec.  11. 

The  statutes  of  1880  and  1888,  authorizing  comparison 
of  a  disputed  handwriting  with  any  writing  proved  to  the 
satisfaction  of  the  court  to  be  genuine  are  constitutional 
and  are  not  in  conflict  with  artcdle  I,  section  11,  of  the 
constitution  of  the  State,  which  provides  that  "  trial  by 
jury  in  all  cases  in  which  it  has  been  heretofore  used  shall 
remain  inviolate  forever."      Id. 

15.  Same — ^Rights  of  Witnesses  at  Inquests. 

If  a  person  who  testifies  at  an  inquest  does  so  simply  as 
a  witness,  he  has  none  of  the  rights  or  immunities  of  a 
party,  and  his  testimony  can  be  used  against  him  even 
though  he  is  afterwards  indicted  and  tried  for  the  com- 
mission of  the  crime  disclosed  by  the  inquest     Id. 
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16.  Same. 

The  fact  that  the  district  attorney,  in  his  summing  up 
to  the  ooroner's  jury,  stated  that  he  had  from  the  beginning 
^  suspected  the  defendant  of  the  commission  of  the  crime, 

but  had  pretended  to  suspect  C,  so  as  to  lull  the  defendant 
into  a  state  of  security,  was  not  such  a  material  error  as 
to  forbid  the  admission  of  evidence  upon  the  trial  of  the 
defendant's  testimony  given  before  the  coroner.      Id. 
'  17.  Deliberation  and  Premeditation. 

Where  is  it  certain  that  accused  killed  deceased  by  a 
\  blow  from  a  deadly  weapon,  and  his  story  of  the  occur- 

rence is  found  untrue,  the  fact  that  no  ill  feeling  or  ani- 
mosity on  the  part  of  defendant  toward  the  deceased  was 
shown,  does  not  rebut  the  inference  of  deliberation  whidi 
may  be  derived  from  the  oocurrence  itself  and  the  sub- 
sequent conduct  of  the  defendant  People  v.  Schmidt^ 
111. 

18.  Jurisdiction — Misdemeanor — New  York  City — Code 

Crim.  Pro.^  Sec.  56;  Penal  Code,  Sec.  666 — Speeding 
Automobile. 

A  city  magistrate  of  New  York  city  has  no  jurisdiction 
to  try  a  charge  of  misdemeaner  under  Penal  Code,  secticm 
666,  as  amended  by  chapter  266,  Laws  1902,  making, 
driving  or  operating  an  automobile  upon  a  city  highway 
at  more  than  eight  miles  an  hour  a  misdemeanor.  People 
V.  Patterson,  508. 

19.  Same— Laws  1901,  Ch.  466,  Sec.  1409. 

A  city  magistrate  cannot  try  any  charge  of  misde- 
meanor, as  the  Court  of  Special  Sessions  has  eixclusive 
jurisdiction  of  all  misdemeanor  committed  within  the 
city  of  New  York,  except  charges  of  libel  and  except  when 
jurisdiction  shall  have  been  divested  by  indictment  or 
removal.     Id. 

See  Anarchy^  Evidence,  Indictment,  Trial. 
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NEW  TRIAL. 


Foe  Newly  Discoveeed  Evidence. 

Defendant  offered  for  sale  a  violin,  which  he  asserted 
was  a  genuine  Stradivarius.  It  was  indentified  as  having 
been  stolen  from  B.  Defendant  was  arrested  and  ai> 
raigned,  but  the  magistrate  decided  that  the  violin  was 
not  the  one  stolen  and  discharged  him.  Subsequently  he 
was  indicted,  and  on  the  trial  produced  a  violin  which 
five  witnesses  swore  was  the  one  produced  before  the 
magistrate,  but  ten  swore  was  not  He  was  convicted, 
but  now  asks  for  a  new  trial  on  the  ground  that  the  stolen 
Stradivarius  has  been  found  under  circumstances  which, 
if  true,  would  preclude  his  having  it  in  his  possession  at 
the  time  of  his  arrest  Held,  that  considering  the  uncer- 
tainty and  the  wide  divergence  of  expert  opinion  on  the 
identity  and  authenticity  of  the  Stradivarius,  and  the 
difficulties  which  beset  the  former  trial,  conflict  of  testi- 
mony, etc.,  and  that  the  stolen  violin  is  now  produced,  that 
justice  required  that  a  new  trial  be  granted.  People  v. 
Fletcher,  63. 

Same — Code  Crim.  Pro.,  Sec.  465,  Sued.  7. 

Although,  in  civil  cases,  newly  discovered  evidence 
which  is  cumulative  does  not  necessarily  afford  ground  for 
denying  the  motion  for  a  new  trial,  a  different  rule  pre- 
vails in  criminal  cases,  and  where  non^  of  the  substantial 
rights  of  defendant  are  violated  upon  his  trial  and  the 
newly  discovered  evidence  is  simply  cumulative,  a  motion 
for  new  trial  will  be  denied.      People  v.  O'Connor,  445. 

PEKJURY. 

Penal  Code,  Sec.  96. 

It  is  perjury,  under  section  96  of  the  Penal  Code,  for 
a  witness  to  falsely  testify  that  he  does  not  remember  what 
occurred  in  connection  with  the  criminal  transaction  for 
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which  an  indictment  has  been  had,  where  he  well  knows 
and  remembers  facts  in  regard  to  the  same  which  are  ma- 
terial in  determining  the  guilt  or  innocence  of  the  accused. 
People  V.  Doody,  466. 
2.  Same — Coeroboration  of  Oral  Evidence. 

In  order  to  convict  of  perjury  upon  oral  evidence,  there 
must  be  two  witnesses^  or  one  witne^  supported  by  corro- 
borating and  independent  circumstances,  except  where  the 
^^  proof  of  the  perjury  is  necessarily  based  upon  circum- 

\  stantial  evidence.      Id. 

Fursman^  J.,  dissenting. 

See  Gambling,  Policy  Playing. 


PUBLIC  OFFICER 

Wilful  Neglect  of  Duty  by  Inspector  of  Combustibles. 
The  Greater  New  York  Charter  vests  the  whole  govern- 
ment, management  and  direction  of  the  fire  department  in 
the  fire  commissioners  as  the  one  responsible  head  and 
executive  oflScer  who  should  have  power  to  select  heads  of 
bureaus  and  assistants  who  should  be  under  his  control, 
and  an  indictment  accusing  an  inspector  of  combustibles, 
the  head  of  a  bureau,  for  having  wilfully  omitted  to  use 
proper  and  reasonable  means  to  restrain  the  violation  of 
the  laws  of  the  State  relative  to  the  storage  and  keeping 
of  dynamite  and  other  combustibles,  and  of  having  wil- 
fully permitted  unlawful  quantities  of  dynamite  and  other 
explosives  to  be  kept  on  Park  avenue  in  said  city,  is  de- 
murrable as  not  stating  facts  constituting  a  crime,  there 
being  no  allegation  in  the  indictment  that  this  was  part 
of  the  duty  assigned  to  defendant.  People  v.  Murray, 
369. 
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POLICE. 

1.  Police — Failure  of  Captain  to  Suppbess  House  of  Ill- 

fame — Greater  New  York  Charter^  Sec.  315 — Penal 
CoDE^  Secs.  117,  154. 

A  captain  of  polic5e  in  the  city  of  New  York,  who  omits 
to  discharge  the  duty  imposed  on  him,  to  suppress  house 
of  prostitution,  located  in  his  precinct,  is  guilty  of  a  mis- 
demeanor, and  may  be  punished  under  sections  117  and 
154  of  the  Penal  Code,  in  spite  of  the  special  provisions 
of  the  charter  vesting  the  power  of  punishing  officers  in 
the  police  board.     People  v.  Herlihy,  235. 

2.  Same — Indictment. 

An  indictment  of  a  police  captain  for  failing  to  suppress 
and  prevent  the  maintenance  of  houses  of  ill-fame,  which 
states  that  there  were  certain  houses  of  ill-fame  in  which 
unlawful  and  disorderly  conduct  and  practices  were  com- 
mitted, and  divers  prostitutes  and  disorderly  persons  re- 
sorted to  and  resided  therein  and  solicited  men,  etc.,  in 
front  thereof,  is  a  proper  allegation  as  characterizing  the 
housea     Id. 

3.  Same — "  Houses  of  Ill-fame.'' 

The  meaning  of  the  words  "  houses  of  ill-fame  "  is  well 
imderstood,  and  these  words  of  themselves,  irrespective  of 
any  other  description,  are  sufficient  in  an  indictment 
charging  an  officer  with  an  omission  of  duty  in  respect 
thereto.     Id. 

4.  Same. 

The  allegation  in  an  indictment  that  a  police  officer  per- 
mitted over  100  houses  of  ill-fame  to  be  maintained  in  his 
precinct  does  not  charge  him  with  the  commission  of  more 
than  one  crime.     Id. 

5.  Same. 

A  captain  of  police  is  clothed  with  ample  powers  and 
discretion  for  the  detection  and  suppression  of  crime  and 
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the  arrest  of  offenders  in  his  precinct  He  is  required 
to  give  the  same  degree  of  attention  and  diligence  to  the 
performance  of  his  duties  as  an  ordinarily  prudent  man 
bestows  on  his  own  concerns,  and  if  he  wilfully  omits  or 
neglects  to  do  that  which  by  law  he  ought  to  have  done,  he 
oonmiits  a  crima     People  v.  Herlihy,  33. 

6.  Same — Chakging  Mobe  Tjian  One  Cbime. 

An  indictment  which  charges  that  defendant  omitted  to 
perform  a  duty,  by  failing  to  inspect  109  houses  of  ill- 
\  fame  in  his  district,  specifying  them  by  street  and  num- 

ber, charges  but  one  crime.      Id. 

7.  Code  Cbim.  Pbc,  Sec.  275. 

Pleading  "  a  house  of  ill-fame  "  has  a  sufficiently  legally 
defined  meaning.  It  is  not  necessary  to  plead  the  particu- 
lar acta  of  lewdness.     Id. 

8.  Same. 

But  there  should  be  suflSoient  particularity  as  to  each 
house  by  a  distinct,  separate  allegation  as  to  time,  place 
and  description,  as  would,  under  the  general  issue,  war- 
rant the  introduction  of  testimony  as  to  the  character  and 
the  acts  committed  therein,  and  an  indictment  against  a 
police  captain  for  neglect  of  duty  which  groups  109  houses 
of  ill-fame,  by  street  and  number,  in  one  designation, 
covering  a  period  of  fourteen  months,  is  demurrable  as 
not  containing  a  plain  and  concise  statement  of  the  act 
constituting  the  crime  charged.      Id. 

9.  Same — Taking     Money     fob    Pbotectinq     Disordeely 

House — Previous  Indictment. 

Section  42  of  article  2,  title  4,  chapter  2,  part  4,  of  the 
revis<xl  statutes,  "  if  there  be  at  any  time  pending  against 
or  two  indictments  for  the  same  matter,  althou^  charged 
as  different  offenses,  the  indictment  first  found  shall  be 
different  offenses,  the  indictment  first  found  shall  be 
deemed  to  be  superseded  by  such  second  indictment  and 
shall  be  quashed,''  was  expressly  excepted  from  the  opera- 
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tion  of  the  repealing  act,  Laws  1886,  chap.  593,  and  a 
grand  jury  has  power,  pending  the  decision  of  a  demurrer 
to  an  indictment  found  by  it,  to  find  a  second  indictment 
against  the  same  defendant,  upon  the  same  evidence, 
which  second  indictment  will  supersede  the  first  indict- 
ment    People  V.  Bisseai:^  409. 

Van  Beunt,  P.  J.,  and  McLaughlin,  dissenting. 

10.  Same — CoEfiOBOKATiNG   Testimony — Code   Ceim.   Pec, 

Sec.  399. 

Upon  the  trial  of  defendant,  a  police  officer,  charged 
with  accepting  money  from  Lena  Schmitt  under  an  agree- 
ment to  allow  her  to  conduct  a  disorderly  house,  the  Peo- 
ple, in  order  to  corroborate  her  testimony  as  to  the  agree- 
ment and  payment  of  money,  produced  an  inmate  of  the 
house,  who  testified  that  she  was  present  in  the  house  and 
heard  a  conversation  between  defendant  and  Lena  Schmitt. 
She  was  then  asked :  Q.  What  did  you  or  Mrs.  Schmitt 
say  to  Biseert  and  what  did  you  hear  Bissert  say  to  Mrs. 
Schmitt  at  that  time  ?  A.  She  asked  him — she  says,  why 
did  you  do  this  to  me?  You  took  money  and  now  you 
are  chasing  out  the  girls.  Q.  And  then  what  did  Bissert 
say,  if  anything?  A.  I  didn't  hear  what  answer  he  had. 
Held,  that  the  evidence  was  manifestly  improper,  as  there 
was  no  evidence  that  defendant  was  in  a  position  to  hear 
or  understand  what  the  Schmitt  woman  said,  nor  that  he 
remained  silent.      Id. 

Pattebson  and  O'Beien^  JJ.,  dissenting. 

11.  Same. 

Held,  that  defendant  was  not  bound  to  reply  as  he  was 
a  public  officer  and  at  that  time  was  in  the  discharge  of  a 
duty  ijuposed  upon  him  by  law.      Id. 

12.  Same. 

Upon  the  trial  of  a  police  officer  for  accepting  a  bribe 
of  $550  for  allowing  a  disorderly  house  to  exist,  evidence 
was  received  that  several  days  before  it  was  alleged  the 
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bribe  was  accepted  the  keeper  of  the  house  drew  $450 
from  a  certain  bank.  Held  error,  as  such  fact  could  not 
tend  in  the  slightest  degree  to  establish  that  said  officer 
accepted  the  bribe.      Id. 

13.  Addbess  to  Jury  by  District  Attorney. 

It  is  improper  for  the  district  attorney  to  state  in  his 
opening  that  every  one  knows  that  no  houses  of  prostitu- 
tion can  run  in  the  city  of  New  York  without  the  consent 
and  approval  of  the  police,  and  this  was  corroboration 
within  the  ordinary  knowledge  of  mankind  which  the  jury 
did  not  lay  aside  when  they  took  their  seats  in  the  box, 
and  to  state  in  his  summing  up  that  if  the  jury  were  going 
to  unite  themselves  with  the  police  alliance  that  they 
would  "  make  themselves  particeps  criminis  in  the  horrible 
crime  of  taking  blood  money,"  and  the  implied  approval 
of  the  court  in  refusing  to  check  the  district  attorney  and 
directing  him  to  call  a  witness  required  a  reversal.      Id. 

Patterson  and  O'Brien,  JJ.,  dissenting. 

14.  Arrest  by.  Without  Warrant. 

The  only  exception  to  the  rule  that  a  policeman  has  no 
greater  right  than  a  citizen  to  arrest  without  a  warrant 
is  that  where  a  felony  has  in  fact  been  committed,  al- 
though not  in  his  view,  a  policeman  may  without  a  war- 
rant arrest  any  person  he  has  reasonable  ground  for 
believing  to  be  the  one  who  committed  it,  whereas  a  private 
citizen  may  arrest  in  such  a  case  only  on  absolute  cer- 
tainty, but  the  law  does  not  tolerate  the  idea  that  anyone 
may  be  arrested  for  an  alleged  misdemeanor  only,  except 
on  a  warrant  duly  obtained  from  a  magistrate,  unless  the 
offense  was  committed  in  the  view  of  the  officer.  People 
V.  Glennon,  298. 

15.  Same — ^Right  of  Search. 

An  officer  cannot  without  a  warrant  invade  or  search  a 
house  on  his  suspicion  or  "  conscious  knowledge "  that 
misdemeanors  are  committed  there.. 
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16.  Same — New  Yoee:  Chaetee,  Sec.  315. 

The  loose  provision  of  section  315,  New  York  charter, 
does  not  do  away  with  the  necessity  of  an  oflScer  first 
getting  evidence  that  a  house  of  ill-fame  was  such  a  house, 
before  he  could  enter  it,  in  order  to  preserve  the  rights 
guaranteed  by  the  bill  of  rights.     Id. 

17.  Teial — ^Evidence.. 

Upon  the  trial  of  a  policeman  for  the  misdemeanor  of 
neglect  of  duty  in  neglecting  to  arrest  a  woman  for  keep- 
ing a  house  of  ill-fame,  a  witnessi  for  the  prosecution  on 
cross-examination  testified  that  he  had  been  arrested  some 
months  before  on  charge  of  another  crime,  that  he  had 
confessed  to  being  an  accomplice  of  defendant  in  the  pre- 
sent in  protecting  the  keeper  of  said  house,  and  was  re- 
leased on  bail,  and  that  on  the  morning  of  the  present  trial 
he  was  re-arresited.  In  order  to  show  coercion  he  was 
asked  if  the  district  attorney  had  not  on  such  re-arreot 
raised  his  bail,  and  the  court  sustained  an  objection  to  the 
question,  Held,  error.     Id. 

See  Habeas  Coepus^  Indictment. 


PROSTITUTION. 

JuEiSDicTioN — Laws  1901,  Chap.  334,  Sec.  141. 

The  Tenement  House  Act,  Laws  1901,  chapter  334, 
section  141,  provides  that  a  woman  committing  prostitu- 
tion in  a  house  of  prostitution,  or  in  a  house  of  assigna- 
tion, or  in  a  tenement  house,  shall  be  punishable  as  a 
vagrant,  and  if  she  has  been  guilty  of  prostituting  her- 
self in  a  tenement  house  the  city  magistrate  has  juris- 
diction to  commit  her,  and  his  commitment  will  not  be 
reviewed  on  habeas  corpus  or  certiorari.  People  ex  rel. 
Eisen  v.  Flynn,  276. 
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2.  Same. 

A  magistrate  of  the  city  of  Xew  York  has  jurisdiction 
of  a  charge  where,  by  the  awom  confession  of  relator,  she 
had  been  placed  in  a  house  by  a  man  and  there  prostituted 
herself  daily,  turning  over  the  money  there  earned  to  the 
man  who  placed  her  there,  and  there  is  no  merit  in  the 
contention  that  he  had  no  jurisdiction  because  there  was 
no  evidence  that  it  was  a  house  of  prostitution.  People 
ex  rel.  Gaignat  v.  Supt  N.  Y.  St  Ref.  for  Women,  275. 

RAPE. 

1.  Rape  and  Assault — When  District  Attorney  Need  not 

Elect  Between.  ' 

Where  an  indictment  charged  rape  in  the  first  degree, 
assault  in  the  second  degree  and  rape  in  the  second  degree, 
and  the  evidence  given  in  the  case  tended  to  show  the  com- 
mission of  an  offense  as  charged  in  each  of  the  counts,  and 
the  jury  would  have  been  authorized  to  convict  on  any  of 
the  counts,  the  district  attorney  cannot  be  compelled  to 
elect  as  which  count  he  goes  to  the  jury  upon.  People  v. 
Adams,  454. 

2.  Same. 

The  omission  of  the  prosecutrix  of  a  charge  of  rape  to 
make  immediate  disclosures  is  always  to  be  considered  in 
connection  with  the  circumstances  by  which  she  is  sur- 
rounded. If  there  be  no  one  in  whom  die  can  confide,  or 
if  her  surroundings  be  such  as  to  indicate  that  her  silence 
upon  the  subject  is  produced  by  fear,  it  may  furnish  to  the 
jury  satisfactory  reasons  why  the  disclosure  was  not 
earlier  made.      Id. 

3.  Same — Charge  to  Jury. 

Where  the  court  charges  "that  where  the  law  says  a 
conviction  shall  not  be  had  on  the  testimony  of  the  com- 
plaining witness  or  the  prosecutrix,  unsupported  by  other 
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evidence,  does  not  mean  that  her  testimony  as  to  the  very 
act  itself  skall  bo  supported  by  that  of  other  persons  as 
eye  witnesses  of  the  act,  because  such  acts  are  very  seldom 
perpetrated  in  the  presence  of  v^itnesses.  It  means  that 
there  must  be  other  evidence  in  the  case  supporting  her 
testimony,  not  as  to  every  act  done  or  everything  said,  but 
as  to  certain  essential  features  of  the  crime  charged,  as 
testified  to  by  her,"  it  is  a  correct  statement  of  the  law. 
Id. 

See  Indictment. 


RECEIVIXG   STOLEN   GOODS. 

Evidence — Guilty  Knowledge. 

Upon  the  trial  of  an  indictment  for  receiving  stolen 
goods  the  evidence  of  the  prosecution  was  that  defendant 
had  told  four  young  school  boys  that  he  would  buy  all  the 
hides  they  would  bring  at  six  cents  per  pound,  that  they 
then  stole  a  Texas  hide,  readily  distinguished  from  local 
hides,  whidi  he  examined  and  purchased,  as  well  as  another 
a  few  days  after,  and  at  the  request  of  the  boys  gave  them 
change  so  they  could  divide  the  money  between  them. 
The  value  of  the  hide  was  eleven  cents  per  pound;  one 
boy  told  him  that  the  hide  was  removed  by  his  father  from 
a  cow.  Held,  it  was  a  question  for  the  jury  as  to  whether 
defendant  understood  and  believed  that  the  hides  were 
stolen.      People  v.  Doty,  517. 


SEDUCTION. 

Seduction. 

Where  it  cannot  be  said  that  there  was  no  testimony 
which  would  have  justified  a  finding  from  the  whole  case 
that  reliance  of  the  woman  was  upon  the  conditional 
promise  of  the  man  that  if  she  got  in  trouble  he  would 
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marry  her,  it  was  error  for  the  trial  judge  to  refuse  to 
charge  that  "  if  the  prosecutrix  submitted  herself  to  the 
defendant,  relying  upon  his  promise  that  if  she  got  in 
trouble  as  a  result  of  the  intercourse  he  would  marry  her, 
the  defendant  is  not  guilty."     People  v.  Ryan,  9. 


SODOMY. 

1.  Evidence  of  Half-Witted  Youth. 

A  conviction  of  the  crime  of  sodomy  will  not  be  sus- 
tained where  the  only  evidence  as  to  the  question  of  the 
identity  of  the  criminal  is  the  testimony  of  a  half-witted 
youth  who,  in  one  breath,  says  it  was  the  defendant,  and 
in  the  next  withdraws  his  statement,  and  says  he  had  told 
an  untruth  when  he  said  it  was  defendant,  and  that  his 
father  told  him  to  tell  the  story  which  he  had  told.  Peo- 
ple V.  Dechessere,  338. 

2.  Same — Code  Grim.  Pko.^  Sec.  399. 

If  such  a  witness  be  regarded  as  sufficiently  sound  to 
be  credited  then  he  was  an  accomplice,  whose  uncorrobo- 
rated testimony  was  not  enough  to  justify  a  conviction, 
and  in  the  absence  of  a  specific  provision,  that  a  conviction 
under  section  303,  Penal  Code,  cannot  be  obtained  upon 
the  unsupported  evidence  of  the  person  upon  whose  body 
the  act  was  consummated,  the  court  should  follow  the  gen- 
eral provisions  and  legal  precedent.      Id. 


SUNDAY   BASE    BALL    PLAYING. 

Penal  Code,  Secs.  259,  265. 

Ball  playing  on  Simday  in  an  open  space  is  not  in  itself 
prohibited  by  the  Penal  Code  except  where  it  is  a  serious 
interruption  of  the  repose  of  the  community.  People  ex 
rel.  Bedell  v.  Do  Mott,  551. 
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TRIAL. 


1.    PSBXMPTOBT    ChAI^LANOE     TO     'ElXTmSTTK    JXTBOR,    AtTXB 
TWELVB  HAYX  BEXK  ACCEPTED. 

After  tlie  twelve  jurors  had  been  accepted,  but  before 
any  were  sworn,  the  district  attomej  waa  allowed  to  inter- 
pose a  peremptory  challenge  to  the  eleventh  juror,  al- 
thon^  defendant's  counsel  objected  generally.  Held,  no 
error.     People  v.  Elliot^  228. 

Smith,  J.,  dissenting. 

2.  Same — Code  Civtl  Peo.,  Sec.  830. 

Section  830,  Code  of  Civil  Procedure,  is  sufficient  au- 
thority for  the  admission  of  testimony  of  a  deceased  wit- 
ness who  testified  at  a  former  trial,  as  this  section  is  not 
confined  to  civil  actions.     Id. 

3.  Indecent  Assaui-t — Statement  of  Accused  to  Police- 

man. 

The  statement  of  defendant  in  reply  to  an  inquiry  by 
the  policeman  who  arrested  him  for  indecently  assaulting 
a  child  five  years  of  age,  that  he  "  was  only  fooling  with 
the  child ;  I  wanted  to  see  what  she  had,  that  was  all,"  was 
admissible  upon  the  subsequent  trial  for  the  offense,  where 
there  was  no  proof  that  the  statement  was  the  result  either 
of  intimidation  or  restraint     People  v.  Colletta,  233. 

4.  Same. 

The  rule  that  the  assent  of  a  child  of  tender  years  is  a 
defense  to  a  charge  of  indecent  assault,  has  no  application 
to  a  case  where  it  is  shown  that  the  child  "  hollered  "  more 
than  once  "  you  hurt  me;  stop  that"     Id. 

5.  Charge  as  Right  of  Juby  to  Consideb  Punishment. 

After  charging  that  frequently  juries  hesitated  to  con- 
vict in  criminal  cases  because  they  feared  that  some  undue 
punishment  would  be  inflicted,  the  court  immediately  con- 
tinued, "now  this  crime  charge  here  is  a  misdemeanor, 
and  it  beine  a  misdemeanor,  is,  of  course,  not  of  the  char- 
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acter  of  ttoee  trials  which  you  have  heard  here,  which 
have  involved  charges  of  crime  far  different  and  far  more 
severe  is  their  punishment  than  the  crime  now  charged." 
Held  error,  as  by  this  he  instructed  or  permitted  the  jury 
to  take  into  consideration  the  very  matter  forbidden  and 
also  permitted  them  to  infer  that  because  this  crime  was 
a  misdemeanor  with  but  a  comparatively  slight  punish- 
ment, a  different  rule  applied  from  that  upon  the  trial 
of  more  heinous  offenses.     People  v.  Chartoff,  512. 

6.  Same. 

It  was  also  error  for  the  court  to  charge,  "  now,  when 
you  have  determined  who  it  is  that  tells  the  truth,  you 
have  determined  the  guilt  or  innocence  of  theee  parties," 
as  witnesses  may  be  truthful  and  yet  their  evidence  may 
not  be  suflScient  to  remove  a  reasonable  doubt  justly 
founded  upon  their  testimony.      Id. 

7.  Same. 

Even  if  the  remarks  of  the  court  laid  down  no  absolutely 
erroneous  rule  of  law,  yet  it  is  within  the  discretion  of 
the  Appellate  Tribunal  to  set  aside  the  verdict  if  it  sees 
tliat  sudi  remarks  improperly  influenced  the  jury.  Id. 
See  Appeal,  Arson,  Assault,  Indictment,  Manslaughter. 
Murder,  Perjury,  Rape,  Reoovertng  Stolen  Prop- 
erty, Seduction. 


WARRANT. 

John  Doe — Code  Crim.  Pro.,  Sec.  152. 

Section  152  of  the  Code  of  Criminal  Procedure  is  broad 
enough  to  cover  a  case  where  a  warrant  directed  the  oflicer 
to  arrest  "  John  Doe,  the  name  Doe  being  fictitious,  true 
name  unknown,  but  whom  deponent  can  identify,"  and 
the  real  name  of  relator  was  David  Freedman.  People 
ex  rel.  Freedman  v.  Warden,  etc.,  374. 
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